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JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  an  order  entered  May  16,  1966,  by 
by  the  District  Federal  Court  for  the  District  of  Arizona,  de- 
nying Plaintiffs'  motion  for  reconsideration  of  the  opinion  and 
order  granting  Defendants'  summary  judgment  (R.  221)  and 
the  order  entered  March  22,  1966,  denying  Plaintiffs'  motion 
for  summary  judgment  and  granting  Defendants'  motion  for 
summary  judgment  (R.  193).  The  underlying  action  was  brought 
by  the  Appellants  Perley  M.  Lewis  and  Mildred  C.  Lewis  on 
March  12,  1965,  against  Appellees  and  pursuant  to  The  Ad- 
ministrative Procedure  Act  (5  U.S.C.  1009)  at  Chapter  85,  28 
U.S.C.  1361,  as  amended  by  Public  Law  87-748,  76  Statutes 
744,  approved  October  5,  1962,  for  the  purpose  of  obtaining 
judicial  review  of  the  decisions  of  the  Defendants  setting  aside. 


vacating  and  cancelling  the  sale  of  public  lands  to  Appellants, 
(which  decision  reversed  previous  decisions  of  the  Appellees, 
at  least  one  of  which  was  final,  approving  the  application  of 
Appellants  to  purchase  public  lands  and  declaring  Appellants  the 
purchase  thereof),  and  for  a  decree  cancelling  the  adverse  de- 
cision of  Appellees  and  directing  the  Appellees  to  issue  to  Ap- 
pellants a  cash  certificate  and  patent  to  the  public  lands  involved. 
The  public  lands  involved  are  in  Maricopa  County,  State  of 
Arizona  (R.  3)^  In  response  to  the  action.  Appellees  filed  a 
motion  for  summary  judgment  (R.  19-35  )and  Appellants  filed 
an  opposition  to  Appellees'  motion  for  summary  judgment  and 
Appellants'  own  motion  for  summary  judgment   (R.  36-190). 

The  matter  was  thus  submitted  after  oral  argument  before 
the  court,  the  Honorable  Walter  Craig  presiding,  and  on  March 
22,  1966,  the  court  entered  its  order  granting  Appellees'  motion, 
denying  Appellants'  motion  and  directing  entry  of  judgment  for 
Appellants. 

Appellants  then  filed  a  motion  for  reconsideration  and  a  mem- 
orandum in  support  thereof  (R.  196-216)  which,  after  hearing 
had  without  oral  argument  before  the  same  honorable  judge, 
was  denied  on  May  16,  1966  (R.  221). 

Opinion  denying  Appellants'  motion  for  summary  judgment 
and  granting  Appellees'  motion  for  summary  judgment  was  duly 
entered  (R.  193). 

This  court  has  jurisdiaion  by  virture  of  28  U.S.C.  1291.^ 


'"R"   references  are  to  record  on   appeal   in   the  court  below   and   the 
proceeding  in  that  court  which  have  been  filed  as  the  certified  record. 


■^Section  10(e)  of  The  Administrative  Procedure  Act  says  in  part:  "Scope 
of  Review — So  far  as  necessary  to  a  decision  where  presented,  the 
reviewing  court  shall  decide  all  relevant  questions  of  law,  and  interpret 
all  constitutional  and  statutory  provisions,  and  determine  the  meaning 
or  applicability  of  the  terms  of  any  agency  action.  It  shall  ...  (b)  hold 
unlawful  and  set  aside  agency  action,  findings  and  conclusions  found 
to  be  ( 1 )  arbitrary,  capricious,  and  abuse  of  discretion,  or  otherwise 
not  in  accordance  with  law;  .  .  .". 
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It  is  the  position  of  Appellants  that  the  Appellees  performed 
aas  outside  of  the  law  and  such  acts  were  therefore  not  com- 
mitted to  agency  discretion. 

STATEMENT  OF  THE  CASE 

(a)  INTRODUCTION 

The  statutes  and  regulations  of  the  Department  of  the  Interior 
and  the  proceedings  before  the  Department,  the  trial  court  and 
on  this  appeal,  which  are  involved  in  this  appeal,  are  as  follows: 
The  Taylor  Grazing  Act,  specifically  Section  7  thereof  (43 
U.S.C  315   (f)  which  provides  in  part  as  follows: 

".  .  .  Upon  the  application  of  an  applicant  qualified  to  make 
entry,  seleaion  or  location  under  the  Public  Land  Laws  and 
filed  in  the  Land  Office  of  the  proper  district,  the  Secretary 
of  the  Interior  shall  cause  any  tract  to  be  classified  in  such 
application,  if  allowed  by  the  Secretary  of  the  Interior,  shtill 
entitle  the  applicant  to  a  preference  right  to  enter,  select  or 
locate  such  land,  if  open  to  entry  as  herein  provided."  (Empha- 
sis supplied). 

Also  involved  are  the  statutory  provisions  of  Section  14  of 
The  Taylor  Grazing  Act  (43  U.S.C.  1171,  as  amended  1947) 
which  provides  in  part  as  follows: 

"Seaion  1171.  Notwithstanding  the  provisions  of  Seaions 
678,  212,  321,  662  and  945  of  this  title,  it  shall  be  lawful 
for  the  Secretary  of  the  Interior  to  order  into  market  and  sell 
at  public  auction,  at  the  Land  Office  of  the  distria  in  which 
the  land  is  situated,  for  not  less  than  the  appraised  value,  any 
isolated  or  disconnected  tract  or  parcel  of  the  public  domain 
not  exceeding  1,500  acres,  which  in  his  judgment  it  would  be 
proper  to  expose  for  sale  after  at  least  30  days  notice  by  the 
Land  Office  of  the  district  in  which  such  land  may  be  situated; 
provided,  that  for  a  period  of  not  less  than  thirty  days  after 
the  highest  bid  has  been  received,  any  owner  or  owners  of 
contiguous  land  shall  have  a  preference  right  to  buy  the  of- 
fered lands  at  such  highest  bid  price,  and  where  two  or  more 
persons  apply  to  exercise  such  preference  right,  the  Secretary 
of  the  Interior  is  authoriged  to  make  an  equitable  division  of 


the  land  among  such  appHcants,  but  in  no  case  shall  the 
adjacent  land  owner  or  owners  be  required  to  pay  more  than 
three  times  the  appraised  price;  . . . ." 

Since  the  classifications  for  land  disposals,  under  the  Public 
Land  Laws  (including  but  not  restricted  to  Section  14  of  The 
Taylor  Grazing  Aa ) ,  are  made  pursuant  to  Section  7  of  The 
Taylor  Grazing  Act  heretofore  quoted,  it  is  pertinent  to  under- 
stand the  terms  used  therein.  According  to  Glossary  of  Public 
Land  Terms  put  out  by  the  Department  of  the  Interior,  an  entry 
was  defined  as  follows: 

"In  general,  an  allowed  application  which  was  submitted  by 
an  applicant  who  will  acquire  title  to  the  land  by  payment 
of  cash  or  its  equivalent  and /or  by  entering  upon  and  im- 
proving the  land."'  ( Emphasis  supplied ) . 

The  regulations  involved  are  as  follows:  43  C.F.R.  250.5 
says: 

"Effect  of  Application.  The  filing  of  an  application  in  con- 
formity with  the  regulations  in  this  part  will  not  segregate  the 
lands  applied  for  from  other  application  under  the  Public  Land 
Laws,  or  defeat  a  prior  valid  right  initiated  under  any  such 
law.  However,  until  the  issuance  of  a  cash  certificate,  the 
authorized  officer  may  at  any  time  determine  that  the  land 
should  not  be  sold,  the  applicant  or  any  bidder  has  no  contrac- 
tual or  other  rights  as  against  the  United  States,  and  no  action 
taken  will  create  any  contractual  or  other  obligation  of  the 
United  States." 

43  C.F.R.  250.11  says  in  part: 

"(a)  Declaration  of  high  bidder.  When  all  persons  pres- 
ent shall  have  ceased  bidding,  the  manager  will,  in  the  usual 
manner  reclare  the  bidding  closed,  subject  to  the  preference 
right  of  purchasers  or  owners  of  contiguous  land  .  .  .  ,  an- 
nounce the  amount  of  the  highest  bid  and  declare  the  offeror 
thereof  .  .  .  the  highest  bidder,  provided  that  the  buyer  im- 
mediately pays  to  the  manager  the  amount  of  the  bid  if  he 
has  not  already  done  so  .  .  .  ."   (Emphasis  supplied). 

"(4)  If,  by  the  end  of  the  preference  right  period,  no  pref- 


5Glossary  of  Public  Land  Terms,  1949,  USDI,  BLM,  page  3. 


erence  right  has  been  asserted,  the  sale  will  be  declared  closed 
and  the  manager  may  declare  the  highest  bidder  th  p:'rcbaser." 
(Emphasis  suppKed) . 

Regulation  43  C.F.R.  250.12  (c)  states  as  follows: 

"When  there  has  been  full  compliance  with  the  regulations 
on  his  part,  the  manager  will  issue  a  cash  certificate  to  the 
purchaseer."  (Emphasis  supplied). 

(b)  HISTORY  OF  THE  CASE 

By  reason  of  Appellee's  motion  for  summary  judgment  in 
this  matter,  the  facts  as  set  forth  by  Plaintiffs  are  not  in  dispute. 
These  facts  are  set  forth  in  Plaintiffs'  Complaint  in  paragraphs 
IV  through  VII  of  said  Complaint  (R.  6-14).  The  facts  are 
again  summarized  in  Appellants'  response  to  Appellees'  motion 
for  summary  judgment  and  Appellants'  own  motion  for  sum- 
mary judgment.  (R.  39-51) 

The  summary  of  these  faas  is  as  follows: 

On  April  25,  1956,  an  application  for  the  sale  of  160.62 
acres  of  land,  which  is  the  subject  matter  of  this  action,  was 
made  by  one  Mary  T.  Rexroat  for  sale  at  public  auaion.  Sub- 
sequently, on  July  1,  1957,  the  Lewises  filed  their  application 
for  the  sale  of  the  same  land. 

Thereafter,  the  Land  Office  classified  the  land  as  suitable  for 
public  sale  (see  Exhibit  One  attached  to  Appellants'  motion  for 
summary  judgment).  The  classification  report  made  under  Sec- 
tion 7  of  The  Taylor  Grazing  Act,  stated: 

"It  is  recommended  that  subjea  lands  be  classified  as  proper 
for  sale  at  public  auction  at  not  less  than  the  appraised  value 
as  applied  for." 

The  same  report  found  that  the  lands  were  appraised  at  $50.00 
per  acre,  or  $8,031.00  for  the  160.62  acre  tract.  The  lands  were 
put  up  for  sale  under  the  Rexroat  application,  the  land  classifi- 
cation report  having  been  approved  by  the  Department  on  July 
17,  1959.  The  notice  of  sale  was  duly  published  in  accordance 
with  the  law  and  the  rules  and  regulations  of  the  Department  of 
of  the  Interior. 


It  is  important  to  note  that  there  were  no  conditions  or  res- 
ervations, contained  in  the  notice  of  sale,  which  were  not  com- 
pletely compiled  with  by  Plaintiffs.  A  copy  of  the  form  of  notice 
for  publication  which  was  used  at  the  time,  is  attached  to  Ap- 
pellants' motion  for  summary  judgment  in  the  District  Court 
action  as  Exhibit  Four.  This  is  also  a  part  of  the  record.  The 
form  that  was  used  at  the  time  this  case  arose  is  not  the  same 
form  in  use  at  the  present  time.  At  the  present  time,  the  De- 
partment of  Interior  uses  a  notice  for  public  sale  which  speci- 
fically contains  a  right  in  the  authorized  officer  to  reject  any 
bids  prior  to  the  time  of  issuance  of  cash  certificate.  (See  Exhibit 
Five  attached  to  Appellants'  motion  for  summary  judgment). 

The  sale  was  held  according  to  law  in  the  Phoenix  Land 
Office  on  November  3,  1959,  with  a  number  of  persons  bidding 
at  the  sale.  The  highest  bid  was  some  $9,150.00  by  Mary  Rex- 
roat  who  was  the  high  bidder  and  was  so  declared,  subject  to 
the  right  of  adjoining  land  owners  to  file  preference  right  claims 
within  thirty  days,  as  allowed  by  law.  Four  applications  for  pref- 
erence right  claimants  were  filed.  The  Plaintiffs'  application  was 
one  of  these,  and  each  of  the  preference  right  claimants  paid  the 
full  bid  price  of  $9,150.00  to  the  Land  Office  and  submitted 
proper  proof  of  their  right  to  preference. 

By  its  decision  dated  December  4,  1959,  the  Land  Office 
Manager  declared  them  to  be  qualified  preference  right  claim- 
ants and  pursuant  to  43  C.F.R.  250.11  they  were  given  thirty 
days  within  which  to  divide  the  land.  No  preference  right  claim 
was  made  by  the  original  applicant,  Mary  Rexroat,  and  her  case 
was  closed.  A  copy  of  the  December  4,  1959  decision  is  attached 
to  Appellants'  motion  for  summary  judgment  as  Exhibit  Six 
(R.  89-90). 

Proper  procedures  were  taken  under  43  C.F.R.  250.11  and 
by  January  25,  I960  the  parties  had  done  everything  required 
of  them  under  the  law  and  regulations  to  purchase  the  land. 
The  only  thing  remaining  to  be  done  was  the  ministerial  act  of 


the  Manager  in  directing   the  issuance  of  cash   certificate   and 
patent.  This  the  Manager  failed  to  do  for  over  five  months. 

While  awaiting  the  ministerial  acts  some  unusual  circumstances 
occurred. 

On  February  23,  I960,  after  the  successful  bidders  and  pur- 
chasers had  been  waiting  for  almost  a  month  for  a  cash  certificate 
to  issue,  the  office  of  the  Secretary  of  the  Interior  issued  a  press 
release  entitled  "Further  Safeguards  Against  Land  Speculation 
Announced".  A  copy  of  this  press  release  is  part  of  the  record 
and  is  attached  to  Appellants'  motion  for  summary  judgment  as 
Exhibit  Nine.  (R.  93-98). 

This  so-called  "policy"  was  not  issued  in  the  form  of  regulations, 
but  instead  was  issued  in  the  form  of  a  press  release  dated 
February  23,  I960,  and  in  short  was  entitled  "A  Broad  Program 
of  Safeguards  Against  Speculation  in  Land  Sales  Under  the 
Public  Sales  Act." 

As  a  result  of  these  unpublished-in-the-Federal-Register  non- 
regulation  press  release  policies,  the  Manager  of  the  Phoenix 
Land  Ofiice  entered  an  order  on  June  6,  I960,  (over  five  months 
after  the  Plaintiffs  had  done  everything  necessary  to  entitle  them 
to  the  land ) ,  without  prior  notice,  vacating  the  previous  decision 
of  the  Manager  on  December  4,  1959,  which  had  ordered 
disposal  and  division  of  the  lands  and  vacated  the  sale  held 
November  3,  1959  and  rejected  all  applications.  This  decision  said 
in  part: 

"These  applications  have  been  reviewed  for  compliance 
with  the  new  departmental  anti-speculation  policy,  which  is 
entitled  as  follows:  'In  connection  with  the  functions  of  the 
Bureau  of  Land  Management  under  authority  of  the  Public 
Sales  Aa,  Seaion  2455  R.S.,  no  land  will  be  classified  as 
suitable  for  auction  thereunder  if;  .  .  .  (b)  the  land  is  within 
the  influence  of  expanding  cities  or  towns  where  the  land  uses 
are  changing  to  more  intensive  uses.'  "  (Emphasis  supplied). 

It  is  to  be  noted  here  that  this  policy  merely  stated  that  no 
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land  "tvill  be  classified"  as  suitable,  whereas,  in  the  instant  case, 
the  land  had  already  been  classified  and  this  order  acted  as  a 
revocation  of  the  prior  classification  of  suitability  for  sale.  The 
decision  went  on  to  state: 

"It  is  believed  that  the  subject  sale  does  not  meet  the 
criteria  set  by  the  new  departmental  policy,  and  since  this  is 
a  retroactive  policy,  and  must  be  applied  to  pending  as  well 
as  new  applications,  Manager's  decisions  of  December  4,  1959, 
sale  of  November  3,  1959  are  hereby  vacated  and  applications 
.  .  .  rejected."   (Emphasis  supplied). 

It  is  to  be  seen  that  the  June  6,  I960  decision  of  the  Aaing 
Manager  was  based  on  a  retroactive  application  of  press  release 
policies  which  were  by  their  own  terms,  prospective. 

The  press  release  policy  also  condemned  as  a  speculator  anyone 
who  purchased  adjoining  land  in  order  to  establisr  a  preference 
right  to  become  a  purchaser  of  land  to  be  sold  at  public  auction 
under  Section  14  of  The  Taylor  Grazing  Act  (which  is  Seaion 
2455  of  the  Revised  Statutes,  as  amended  therein),  even  though 
there  was  no  law  against  speculating  on  the  purchase  of  Federal 
land  sold  at  public  auction  or  attempting  to  purchase  the  same 
on  such  basis. 

Appellants'  motion  for  summary  judgment  states  that  the 
Appellants  were  considered  speculators  by  the  Department,  as 
is  shown  by  Exhibit  A,  (R.  75-78),  attached  to  Appellants' 
motion  for  summary  judgment;  see  specifically  (R.  78)  which  is 
a  letter  signed  by  E.  R.  Rowland,  State  Supervisor,  describing 
Appellants  as  speculators.  This  fact  is  admitted  by  the  Govern- 
ment and  not  controverted  by  them  in  their  response  to  Appellants' 
motion  for  summary  judgment.  For  the  purpose  of  this  Appeal,  it 
is  deemed  admitted  by  the  Government  that  Appellants  were 
considered  speculators  and  this  is  one  of  the  main  reasons  for 
the  decisions  denying  their  application. 

Appeals  of  this  decision  followed  and  although  there  were 
originally  four  preference  right  claimants,  three  did  not  prosecute 


their  appeals  in  the  various  stages  and  their  rights  have  long 
since  been  closed  out  by  the  Department,  and  the  Department 
has  stated  that  the  Plaintiffs  Lewis  are  the  only  ones  having 
claim  to  the  subject  160.62  acres  of  public  land. 

In  its  June  6,  I960  decision,  the  Acting  Manager  did  not 
raise  any  questions  as  to  the  validity  of  th  esale.  The  sole  reason 
for  the  decision  was  a  retroactive  application  of  unpublished, 
non-regulation  press  release  policies  applied  retroactively,  and 
because  of  a  unilateral  decision  that  Mr.  Lewis  was  a  speculator, 
in  violation  of  the  press  release. 

The  decision  of  June  6,  I960  was  appealed  by  Appellants  to 
the  Direaor  of  the  Bureau  of  Land  Management,  Washington, 
D.  C.  and  on  Oaober  11,  I960  the  Director  affirmed  the  decision 
of  the  Acting  Manager  of  the  Phoenix  Land  Office.  (Exhibit 
Eleven  attached  to  Appellants'  motion  for  summary  judgment). 
On  November  23,  I960,  the  Plaintiff's  filed  a  notice  of 
appeal  to  the  Secretary  of  the  Interior  in  Washington,  D.  C.  from 
the  decision  of  October  11,  I960  of  the  Acting  Director.  No 
decision  was  to  be  forthcoming  on  this  appeal  for  over  three  years, 
until  December  20,  1963.  During  this  period  of  time  some  very 
interesting  things  occurred. 

On  February  14,  1961,  Secretary  of  the  Interior  Udall  an- 
nounced through  another  press  release  a  new  so-called  "Land 
Conservation  Program"  which  was  entitled  "Secretary  Udall 
Orders  Public  Land  Moratorium."  This  policy  was  again  not 
published  in  the  Federal  Register  but  the  public  was  advised 
of  the  same  through  a  press  release.  (See  Exhibit  Twelve  at- 
tached to  Appellants'  motion  for  summary  judgment  (R.  111- 
119)). 

With  the  Court's  indulgence,  some  provisions  of  these  press 
release  policies  are  of  vital  interest  to  this  case.  The  press 
release  said  in  part: 

"According   to   the  policy   statement,   lands   which   cannot 
properly  be  developed  under  existing  public  land  laws  will 
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be  retained  in  Federal  ownership  until  the  necessary  laws  can 
be  enacted.  The  Department  will  no  longer  continue  to  try 
to  force  present-day  land  needs  into  the  miu'orkable  straight- 
jacket  of  out-dated  laws.  .  .  ." 

".  .  .  The  policy  statement  broadens  and  supercedes  a  more 
limited  statement  of  anti-speculation  policies  issued  February 
5th  and  23rd,  I960."  (Emphasis  supplied). 

By  this  press  release  the  Secretary  announced  his  intention  to 
ignore  the  regulations  and  the  statutes  until  "the  necessary  laws" 
could  be  enacted,  and  until  such  event  occurred  the  Department 
announced  its  intent  to  "no  longer  continue  to  try  to  force  present- 
day  land  needs  into  the  unworkable  straightjacket  of  out-dated 
laws",  the  mere  faa  that  Congress  had  passed  these  laws  to  the 
contrary  notwithstanding.  This  policy  announcement  was  not 
carried  into  effect  or  supplmented  by  any  rule  or  regulation. 

Next,  on  January  24,  1963,  the  Department  amended  its  regu- 
lations, specifically  43  C.F.R.  250.5,  in  an  attempt  to  nullify 
all  other  regulations  in  this  seaion  and  statutes,  giving  the 
Secretary  unbridled  and  unreviewable  power  to  stop  any  pnp- 
ceedings  for  the  purchase  of  public  lands  prior  to  the  issuance 
of  a  cash  certificate.  In  furtherance  of  this  end,  in  the  same  year, 
1963,  the  Land  Office  inserted  in  its  notice  of  public  auction  sales, 
the  phrase  giving  them  the  same  power.  ( See  Exhibit  Five  attached 
to  Appellants'  motion  for  summary  judgment). 

On  April  19,  1963,  without  prior  notice  of  hearing,  and 
unknown  to  the  Plaintiffs,  one  Robert  M.  Mangam,  Deputy 
Assistant  Director  of  the  Interior,  wrote  a  memorandum  to  the 
Director,  Bureau  of  Land  Management,  on  the  subject  appeal. 
(See  Exhibit  Thirteen  attached  to  Appellants'  motion  for  sum- 
mary judgment  (R.  120)).  This  memorandum  asked  that  the 
case  record  be  returned  to  Phoenix  for  a  determination  of  whether 
or  not  the  appraised  price  in  the  file  reflected  the  fair  market 
value.  Heretofore,  the  appraised  value  of  the  land  had  never 
been  a  point  in  issue  in  any  of  the  prior  decisions. 
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Thereafter,  the  files  on  the  appeal  were  returned  to  the 
Arizona  office  for  this  purpose.  Appellants  were  not  advised  by 
the  Secretary's  office  that  the  files  had  been  returned  but  Appel- 
lants became  aware  thereof  by  reference  to  the  local  Land  Office's 
"Serial  Register"  and  did  inspect  the  file  after  return,  and  to  their 
great  surprise,  the  file  contained  a  memorandum  dated  August 
13,  1962,  signed  by  one,  Robert  K.  Coote,  stating  that  from  "the 
record,"  the  amount  paid  was  less  than  the  fair  market  value  at 
the  time  of  the  original  sale.  (See  Exhibit  Fourteen  attached  to 
Appellants'  motion  for  summary  judgment  (R.  12)). 

At  this  point,  the  Secretary  had  not  yet  issued  his  decision 
but  this  previous  correspondence  just  noted  indicated  that  the 
Secretary  wanted  to  find  that  the  land  was  worth  much  more 
at  the  time  of  the  sale  than  it  was  originally  appraised  for.  No 
new  appraisal  had  been  made  but  it  could  only  be  quite  apparent 
to  the  local  office  what  the  appraisal  must  be,  especially  because 
in  the  file,  on  the  letterhead  and  paper  o/  the  Secretary  of  the 
Interior,  was  an  original  of  an  already  prepared  written  decision, 
unsigned,  rejecting  the  appeal  on  the  grounds  that  the  1959 
appraisal  was  too  low.  And  this  decision  was  in  the  file  even 
though  no  subsequent  appraisal  had  been  made.  (See  Exhibit 
Fifteen  attached  to  Appellants'  motion  for  summary  judgment 
(R.  122)).  One  might  wonder,  logically,  whether  or  not  this 
could  have  influenced  the  local  Land  Office  in  their  new  appraisal' 

Finally,  on  December  20,  1963,  the  Secretary's  decision  came 
down.  (See  Exhibit  Twenty-two  attached  to  Appellants'  motion 
for  summary  judgment  (R.  187-189) ) .  The  first  three  paragraphs 
(almost  the  entire  first  page)  and  the  last  paragraph  of  the 
December  20,  1963  decision  are  identical,  word  for  ivord,  with 
the  unsigned  prepared  written  decision  which  accompanied  the 
file  hack  to  Phoenix  on  April  19,  1963,  and  which  had  apparently 
been  prepared  in  accordance  with  the  Robert  A.  Coote  memoran- 
dum of  August  13,  1962.  (See  Exhibit  Fifteen  attached  to  Appel- 
lants' motion  for  summary  judgment  (R.  122)). 
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Four  months  after  this  decision  was  rendered,  a  $9,150.00 
check,  dated  April  6,  1964,  was  mailed  by  the  Land  Office  in 
error  to  the  wrong  address  of  Plaintiffs  and  was  not  delivered  to 
Plaintiffs  until  April  10,  1964,  whereupon  Plaintiffs  did,  im- 
mediately that  same  day,  hand  deliver  the  Land  Office's  letter 
and  the  check  contained  therein  back  to  the  Land  Office  inform- 
ing them  that  an  appeal  to  the  courts  would  be  forthcoming. 

It  is  submitted  to  the  Court  that  the  facts  as  above  recited  by 
Appellants  are  admitted  by  Appellees  and  are  the  facts  of  this  case. 

After  the  filing  of  thise  case  in  March,  1965,  the  Appellees 
responded  with  a  motion  for  summary  judgment  (R.  19)  which 
was,  in  turn,  responded  to  by  Appellants  by  their  own  opposition 
to  Appellees'  motion  for  summary  judgment  and  Appellants 
themselves  made  a  motion  for  summary  judgment   (R.  36). 

After  hearing  on  said  motions  by  the  Honorable  Walter  Craig, 
an  opinion  and  order  was  handed  down  on  March  22,  1966 
(R.  193). 

Appellants  then  made  a  motion  for  reconsideration  and  without 
oral  argument  an  order  was  entered  by  the  District  Court  denying 
this  motion  for  reconsideration  on  May  16,  1966  (R.  221). 

In  its  opinion  and  order  denying  Appellants'  motion  for  sum- 
mary judgment  and  granting  Appellees'  motion  for  summary 
judgment,  the  court  in  part  said: 

"It  is  the  opinion  of  this  Court  that  the  Secretary  had 
the  discretion  to  accept  or  rejea  the  offer  of  the  Plaintiff, 
Lewis,  up  to  the  time  a  cash  certificate  was  actually  issued. 
43  U.S.C.  1171,  43  C.F.R.  250.5" 

The  court  went  on  to  say: 

"The  sale  held  in  the  local  Land  Office  was,  in  fact,  an 
auction  with  reserve,  and  it  has  been  so  held.  Ferry  v.  Udall 
(9  CCA.  1964),  336  F2d.  706,  710,  Cert.Den.  85  S.Ct.  1449, 
following  Willcoxson  v.  United  States  (CCA.  D..  1936),  313 
F2d.  884." 
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The  court  went  on  to  state: 

"This  court  does  not  find  it  necessary  to  examine  the  find- 
ing or  concur  with  the  court  in  Ferry,  that  the  Administrative 
Procedure  Act  does  not  require  judicial  review  of  the  exercise 
of  agency  discretion  in  a  case  such  as  this  one.  Whether  there 
is  a  binding  obhgation  on  the  Secretary  to  sell,  is  a  question 
of  substantive  law,  and  the  answer  should  be  the  same  with- 
out regard  to  whether  the  relief  sought  was  under  the  Federal 
Tort  laims  Aa,  28  U.S.C.  1346  and  2671  et  seq,  or  under  the 
Administrative  Procedure  Act,  5  U.S.C.  1001,  et  seq.  Ferry  v. 
Udall,  supra,  at  page  711;  Willcoxson  v.  U.  S.  supra." 

Although  finding  against  Appellants,  the  Court  went  on  to  say: 

"Notwithstanding  the  foregoing  and  the  resulting  judgment 
in  this  matter,  it  appears  to  this  court  that  either  the  statutes 
or  the  regulations  of  the  Department  are  sorely  in  need  of 
revision.  This,  in  order  that  citizens  of  the  United  States  who, 
in  good  faith,  comply  with  the  many  tedious  requirements  in 
order  to  assure  their  qualification  to  come  within  the  scope 
of  the  statutes  and  regulations  for  the  acquisition  of  public 
lands  duly  noticed  for  sale,  are  not  summarily  cast  aside  by 
a  change  in  policy  or  a  summary  decision  to  withhold  the  cash 
certificate.  The  remedy  for  this  unhappy  situation  rests,  how- 
ever, with  the  Congress  of  the  United  States,  or  the  Executive 
Department,  and  not  with  the  courts." 

SPECIFICATION  OF  ERRORS  RELIED  ON 

1.  The  District  Court  erred  in  denying  Plaintiffs'  motion  for 
summary  judgment; 

2.  The  District  Court  erred  in  granting  the  Defendants'  mo- 
tion for  summary  judgment; 

3.  The  Disria  Court  erred  in  deciding  that  the  Secretary  had 
the  discretion  to  accept  or  rejea  the  offer  of  Plaintiffs  Lewis  up 
to  the  time  a  so-called  "cash  certificate"  was  actually  issued; 

4.  The  District  Court  erred  in  stating  the  auction  was  an 
auction  with  reserve; 
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5.  The  District  Court  erred  in  concluding  that  if  it  was  an 
auction  with  reserve,  that  the  reserve  had  not  been  met  by 
PlaintiflFs. 

QUESTIONS  PRESENTED 

1.  Whether  an  apphcation  to  purchase  land  under  Section  7 
and  14  of  The  Taylor  Grazing  Act  (Act  of  June  28,  1934,  c.  865, 
48  Stat.  1272,  and  Aa  of  June  28,  1934,  c.  865,  48  Stat.  1274, 
now  appearing  as  43  U.S.C.  315  (f)  and  43  U.S.C.  1171),  has 
any  rights  prior  to  the  issuance  of  a  cash  certificate. 

2.  Whether  or  not  disposal,  as  distinguished  from  classifica- 
tion of  lands  under  the  cash  entry  system  of  The  Taylor  Grazing 
Act,  specifically  Sections  7  and  14  of  said  Aa,  are  so  committed 
to  agency  discretion  as  not  to  be  reviewable  under  Section  10  of 
The  Administrative  Procedure  Aa  (Act  of  June  11,  1946,  c.  324, 
60  Stat.  243,  which  now  appears  as  5  U.S.C.  1009). 

3.  Whether  or  not  the  acts  of  the  Secretary  in  exercising  his 
discretion  were  based  on  considerations  outside  the  law  and 
therefore  reviewable  under  Section  10  of  The  Administrative 
Procedure  Act  and  whether  or  not  the  aaions  of  the  Secretary 
of  the  Interior  and  the  Department  of  the  Interior  were  so  out- 
side the  law  as  to  be  reviewable  by  the  courts,  regardless  of  the 
finality  of  the  Secretary's  discretion,  and, 

4.  Whether  or  not,  in  a  sale  of  land  under  Sections  7  and 
14  of  The  Taylor  Grazing  Act,  the  reserve  specified  in  the  auction 
is  the  actual  issuance  of  a  paper  known  as  a  cash  certificate, 
stating  that  certain  acts  have  been  done,  or  the  actual  doing  of 
said  acts,  regardless  of  whether  or  not  a  paper  reciting  that  they 
had  been  done  is  issued  by  the  Department. 

5.  Whether  or  not  the  constitutional  rights  of  the  Appellants 
Lewis  were  violated  by  the  Department  of  the  Interior  in  that 
the  press  release  admitted  by  Appellees  as  being  true,  amounted 
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to  an  imposition  of  sanctions  and  pains  and  penalties  and,  in 
essence,  an  attainder  against  the  Appellants  in  that  such  press 
releases  and  policies  pursuant  thereto,  by  the  Department  of  the 
Interior,  classified  Appellants  into  members  of  a  group  deserving 
of  sanction  and  because  of  having  so  classified  them  then  pro- 
ceeded to  inflict  punishment  upon  them  without  judicial  trial. 

SUMMARY  OF  ARGUMENT 

1.  As  to  the  first  question  presented,  it  is  the  position  of 
Appellants  that  under  the  posposal  section  of  The  Taylor  Grazing 
Act,  a  right  does  exist,  to-wit:  the  right  to  enter.  This  is  a  Con- 
stitutional right  which  cannot  be  interferred  with  without  due 
process  of  law.  To  allow  the  Secretary  or  any  administrative 
agency  to  do  away  with  the  statutory  right  without  some  form 
of  review  for  arbitrariness,  or  unreasonableness,  is  a  violation 
of  a  constitutional  right.  In  this  regard,  it  is  to  be  pointed  out 
that  the  case  of  Ferry  v.  Udall  (9  CCA.  1964),  336  F2d.  706, 
fails  to  note  or  even  mention  Section  7,  the  classification  section 
of  The  Taylor  Grazing  Act,  which  specifies  procedure  for  the 
disposal  of  all  lands  under  The  Taylor  Grazing  Act,  including 
Section  14  of  The  Taylor  Grazing  Act,  and  that  in  this  regard 
Ferry  v.  Udall,  supra,  was  in  error. 

2.  As  to  the  question  as  to  whether  or  not  disposal  as  dis- 
tinguished from  classification  of  lands  under  the  cash  entry  system 
of  The  Taylor  Grazing  Aa,  specifically  Seaions  7  and  14  of 
said  Act,  is  so  committed  to  agency  discretion  as  to  not  be 
reviewable  under  Section  10  of  The  Administrative  Procedure 
Act  (Act  of  June  11,  1946,  C.  324,  60  Stat.  243,  which  now 
appears  as  5  U.S.C  1009),  it  is  Appellants'  position  that,  again, 
the  Court  in  the  case  of  Ferry  v.  Udall,  supra,  confused  the 
classification  of  what  land  is  suitable  for  disposal  with  the 
procedure  after  a  qualified  application  has  been  allowed,  and  the 
applicant  has  a  preference  right  to  enter,  which  is  the  case  at 
hand.  In  essence,  it  is  the  position  of  the  Appellees  that  under 
a  single  regulation,  43  C.F.R.  250.5,  which  says  that  any  time 
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prior  to  the  issuance  of  a  cash  certificate,  the  authorized  officer 
may  determine  that  the  lands  should  not  be  sold,  gives  him 
the  right  to  make  such  a  determination,  arbitrarily,  without 
good  reason  or  cause,  and  thus  deny  the  applicants  preference 
right  to  enter  under  the  statute.  That  such  a  position  ignores 
the  provisions  of  43  C.F.R.  250.11  and  43  C.F.R.  250.12, 
which  imposes  upon  the  Secretary  of  the  Interior  and  the  Depart- 
certain  actions  have  been  taken,  and  ignores  the  rights  given 
under  Section  7  of  The  Taylor  Grazing  Act.  In  this  regard,  it 
should  be  pointed  out  that  courts  are  exceedingly  slow  to  rule 
that  a  statute  precludes  all  judicial  review.^  The  legislative  attempt 
to  forbid  judicial  review,  must  be  clear  and  convincing  and 
unmistakeable.' 

3.  It  also  is  the  position  of  defendants  that  the  facts  at  hand 
differ  from  other  cases  presented  to  this  Court  at  previous  times 
in  these  matters.  That  the  acts  of  the  Department  of  the  Interior 
(and  the  Secretary  of  the  Interior)  in  exercising  its  discretion, 
were  based  on  considerations  outside  of  the  law,  and  therefore 
reviewable  under  Section  10  of  The  Administrative  Procedure 
Act.*^  That  from  the  facts  of  this  case,  after  casting  aside  all 


■♦Guardian  Life  Insurance  Co.,  v.  Bohlinger,  308  NY.  174,  124  NE2d. 
110.  Rehearing  denied,  308  NY.810,  125  NE2d.  876;  Airline  Dis- 
patchers Association  v.  National  Mediation  Board,  89  App.  D.C.,  24, 
189  F2d.685.  Certiorari  denied,  342  U.S.  849,  96  L.  Ed.  641,  72  S.  Ct. 
77. 


'Senate  Document  248,  79th  Congress,  2nd  Session,  229  at  275  (1946) 
'To  preclude  judicial  review  under  this  Bill,  a  statute,  if  not  specific  in 
withholding  review,  must  upon  its  face  give  clear  and  convincing 
evidence  of  intent  to  withhold  it." 


"^Section  10  of  The  Administrative  Procedure  Act,  5  U.S.C.  1009,  which 
says  in  part:  "Scope  of  Review — So  far  as  necessary  to  a  decision,  where 
presented,  the  reviewing  court  shall  decide  all  relevant  questions  of 
law,  and  interpret  constitutional  statutory  provisions,  and  determine  the 
meaning  or  apphcability  of  the  terms  of  an  agency  action.  It  shall  .  .  . 
(b)  hold  unlawful  and  set  aside  agency  actions,  findings  and  conclusions 
found  to  be  ( 1 )  arbitrary,  capricious  and  an  abuse  of  discretion,  or 
otherwise  not  in  accordance  with  law;  .  .  ."  (Emphasis  supplied) 
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webs  of  legalistic  intricacies,  it  is  quite  apparent  that  the  aaions 
of  the  Department  of  the  Interior  were  not  based  upon  the 
statutes,  or  the  regulations,  but  upon  pure  press  release  policy 
and  unilateral  declarations,  and  therefore,  outside  the  law.  It  is 
also  the  position  of  the  Appellants  that  the  procedure  used  by  the 
Secretary,  regardless  of  its  being  based  upon  law  or  retroactive 
press  releases,  was  completely  outside  the  law  and  the  regulations, 
was  secretive  and  was  based  on  intricate  departmental  memoran- 
dums not  shown  to  Appellants  and  therefore  contrary  to  the 
regulations/ 

4.  As  to  question  number  four,  it  is  Appellants'  position 
that  if  this  Court  finds  that  a  public  sale  under  Section  l4  of  The 
Taylor  Grazing  Act  is  an  auaion,  as  stated  by  this  Court  in  the 
case  of  Ferry  v.  Udall,  supra,  that  said  reserve  is  not  the  issuing 
of  a  cash  certificate  reciting  that  certain  acts  have  been  done, 
which  is,  in  effect,  a  departmental  memorandum,  but  is  the  actual 
doing  of  said  acts,  regardless  of  whether  or  not  such  memorandum 
has  been  issued,  and  that  once  said  acts  are  performed  the  reserve 
has  been  met. 

5.  In  regards  to  question  number  five,  the  facts  as  admitted 
by  Appellees  by  reason  of  their  motion  for  summary  judgment 
and  failure  to  object  to  the  facts  as  set  forth  by  Plaintiffs  in 
their  motion  for  summary  judgment,  or  to  controvert  them  by 
affidavit  or  otherwise,  shows  quite  conclusively  that  one  of  the 
basic  reasons  for  Appellants  not  being  issued  a  cash  certificate 
and  subsequent  patent  was  based  upon  the  classification  of 
Appellants  as  speculators  and  therefore  was  in  direa  violation 
of  the  recent  Supreme  Court  decision  of  US.  v.  Archie  Brown, 
381  U.S.  437  (1965),  in  that  the  Department  has  decided  for 
itself  that  certain  persons  possess  certain  characteristics  and  are 
therefore  deserving  of  sanaion,  and  therefore  inflicts  punish- 
ment upon  them  without  judicial  trial,  depriving  them  of  the 


^3  C.F.R.  221.99  (d) -Basis  of  decisions;  Record.  See  also  current  1966 
C.F.R.  1850.0-8  (a)(4). 
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right  which  every  United  States  citizen   has,  of  attempting  to 
obtain  through  pubhc  sale,  exchange,  or  otherwise,  public  lands. 

ARGUMENT 

I.  An  application  to  purchase  land  under  Sections  7  and  14 
of  The  Taylor  Grazing  Act^  has  rights  under  the  statutes  and 
regulations  prior  to  the  issuance  of  a  cash  certificate.  In  arguing 
this  point,  Appellants  must  face  head-on  Ferry  v.  Udall,  supra, 
and  Willcoxon  v.  United  Suues  (CCA.  DC.  1963),  313  F2d.  884. 
It  is  Appellants'  contention  that  the  lower  court  was  incorrect 
in  citing  Willcoxen  v.  U.S.,  supra,  since  it  is  quite  apparent  from 
the  facts  of  that  case  that  the  Secretary  was  not  exercising  any 
discretion  so  vested  in  him  at  that  stage  of  the  proceedings;  he 
had  already  exercised  his  discretion.  He  was  exercising  his  judicial 
authority  under  the  last  sentence  of  43  CFR  250.5  to  determine 
the  lawfulness  of  disposition  of  land  which  was  unlawful  at  that 
time,  because  it  was  found  to  be  valuable  for  uranium,  a  fission- 
able material,  a  fact  which  clearly  vitiates  the  sale  under  the 
Land  Disposal  Laws.' 

Also,  Ferry  v.  Udall,  supra.  Appellants  feel  was  in  error.  How- 
ever, it  also  differs  from  the  Plaintiffs'  case  at  hand.  Among 
these  distinctions  are :  ( 1 )  in  the  case  at  hand,  the  Secretary's 
decision  of  December  20,  1963,  injected  into  Appellants'  case 
a  matter  of  price,  when  that  issue  had  not  been  the  basis  for 
the  local  Land  Office's  prior  decision,  nor  the  basis  of  the  Direct- 
or's affirmation  thereof.  This  was  not  true  in  Ferry  v.  Udall,  supra. 
(2)  The  Secretary's  finding  of  December  20,  1963,  that  the 
appraisal  of  June  6,  1959  was  a  "mistake"  on  the  part  of  the 
local  Land  Office,  was  not  at  issue  in  Ferry  v.  Udall,  supra.  (3) 
The  Secretary's  attempt,  by  his  decision  of  December  20,  1963, 
to  use  his  "discretion"  some  four  years  and  six  months  after  the 


8Act  of  June  28,  1934,  C.  865,  48  Stat.  1272,  and  Act  of  June  28,  1934, 
C.  865,  48  Stat.  1274,  now  appearing  as  43  U.S.C  315  (f)  and  43 
U.S.C  1171. 


943  U.S.C.  1171  and  43  U.S.C.  1341  (e) 
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alleged  "mistake",  and  at  that  late  date  correct  this  "mistake" 
of  the  local  Land  Office,  at  the  expense  of  Plaintiff,  thereby  deny- 
ing them  a  right  conferred  on  them  by  law,  also  was  not  the 
case  in  Ferry  v.  Udall,  supra.  (4)  In  the  case  at  hand,  the  classi- 
fication of  Appellants  as  speculator,  and  branding  them  as  such 
appears  to  be  the  main  determinative  factor  for  the  action  of 
the  Department.  Such  was  not  so  in  Ferry  v.  Udall,  supra.  Also, 
the  circumstances  of  the  pre-written,  unsigned  decision  influencing 
the  subsequent  appraisal,  was  not  present  in  Ferry  v.  Udall,  supra. 

A  careful  review  of  Section  14  of  The  Taylor  Grazing  Aa, 
sometimes  called  the  Isolated  Tracts  Act,  shows  that  it  is  a  part 
of  The  Taylor  Grazing  Act,  even  though  it  is  found  in  a  different 
portion  of  the  statute  books,  having  been  passed  at  a  later  time. 
Reading  of  this  section  will  also  show  that  it  has  no  procedure 
set  up  for  initiating  the  disposal  under  that  section.  The  reason 
for  this  is  that  the  procedure  classifying  lands  pursuant  to 
application  for  disposal  of  the  lands  by  public  sale  and  other 
public  land  laws,  is  already  set  up  in  Section  7  of  The  Taylor 
Grazing  Act  (43  U.S.C.  315(f))) 

Section  7  of  The  Taylor  Grazing  Act  provides  in  part  as 
follows: 

".  .  .  Upon  the  application  of  an  applicant  qualified  to  make 
entry,  selection  or  location,  under  the  Public  Land  Laus,  and 
filed  in  the  Land  Office  of  the  proper  district,  the  Secretary  of 
the  Interior  shall  cause  any  tract  to  be  classified,  and  such  appli- 
cation, if  allowed  by  the  Secretary  of  the  Interior,  shall  entitle 
applicant  to  a  preference  right  to  enter,  select  or  locate  such 
land,  if  open  to  entry  as  herein  provided."  ( Emphasis  supplied ) . 
NOTE:    This  Section  provides  for  disposal   "under   the   Public 
Land  Laws",  one  of  which  is  Section  14  of  The  Taylor  Grazing 
An,  dealing  with  sales  at  public  auction.  This  is  a  point  which 
was  never  mentioned  by  the  Court  in  Ferry  v.  Udall,  supra,  but 
all  of  the  applications  for  disposing  of  land  heretofore  by  the 
Department  of  the  Interior,  not  only  for  disposals  under  The 
Taylor  Grazing  Act,  but  also  under  other  land  laws,  have  been 
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processed  under  Section  7,  including  those  under  Section  14, 
the  public  auction  sale  disposal  seaion  of  The  Taylor  Grazing 
Act. 

Under  this  procedural  Section  7  of  The  Taylor  Grazing  Act, 
certain  rights  are  granted  to  the  applicant.  Once  his  application 
is  made,  "the  Secretary  of  the  Interior  shall  cause"  the  tract  to 
be  classified.  Therefore,  the  first  procedure  of  the  Secretary  upon 
application  is  to  classify  the  land  as  suitable  for  sale  or  not  suit- 
able for  sale.  This  is  a  matter  which  is  left  solely  to  the  Secre- 
tary's discretion.  If  he  decides  not  to  classify  the  land  for  sale, 
his  discretion  is  not  reviewable.  However,  the  statute  goes  on 
to  point  out  that  once  the  classification  is  made,  that  is,  "if 
allowed  by  the  Secretary  of  the  Interior",  such  allowed  application 
'shall  entitle  the  applicant  to  a  preference  right  to  enter". 
What  is  meant  by  this  terminology? 

In  essence,  once  the  land  has  been  classified  as  suitable  for 
sale  by  the  Secretary,  the  applicant  has  a  "preference  right  to 
enter".  The  word  "entry",  as  used  in  the  Public  Land  Laws, 
covers  all  methods  by  which  a  "right  to  acquire  title"  to  public 
lands  may  be  initiated. '° 

According  to  the  Glossary  of  Public  Land  Terms,  put  out  by 
the  Department  of  the  Interior,  an  entry  is  defined  as  follows: 

"In  general,  an  allowed  application  which  was  submitted  by 
an  applicant  who  will  acquire  title  to  the  land  by  payment  of 
cash,  or  its  equivalent,  and/or  by  entering  upon  and  improving 
the  land."" 

Therefore,  this  "preference  right  to  enter" '^  is  a  preference  right 
to  "acquire  title  to  the  land  by  payment  of  cash  or  its  equivalent".'^ 

Since  this  is  a  right  granted  by  the  statutes  and  the  regulations. 


'"Black's  Law  Dictionary,  4th  Edition,  Page  627. 


1 'Glossary  of  Public  Land  Terms,  1949,  USDI,  BLM,  page  3. 


'^Section  7,  The  Taylor  Grazing  Act,  43  U.S.C.  315  (f). 


'^Glossary  of  Public  Land  Terms,  1949,  USDI,  BLM,  page  3. 
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can  the  pursuit  of  this  right  be  denied  by  the  Secretary  by  arbi- 
trary action  on  his  behalf,  or  without  reason? 

It  was  the  position  of  the  Secretary,  and  the  court  in  Ferry  v. 
JJdall,  supra,  that  this  right  could  be  denied.  The  argument  was 
that  the  Isolated  Traas  Act"  did  not  specify  the  procedure  to 
be  followed  in  selling  said  tracts.  This  position  was  adopted  by 
the  court  in  the  Ferry  v.  Udall,  supra,  and  was  erroneous. 

The  adoption  of  this  argument  by  the  court  in  the  Ferry  v. 
Udall,  supra,  completely  ignored  the  fact  that  the  Isolated  Tracts 
Act  is  an  integral  part  of  The  Taylor  Grazing  Act.  In  fact,  the 
main  purpose  of  Section  14,  which  was  a  last  minute  amend- 
ment by  the  Senate  to  The  Taylor  Grazing  Act,  is  to  allow  the 
Secretary  to  sell  at  public  auction  certain  lands  not  exceeding 
1,520  acres,  which,  in  his  judgment,  would  be  proper  to  expose 
for  sale.^' 

In  reaching  its  conclusion,  this  honorable  court,  in  the  case 
of  Ferry  v.  Udall,  supra,  relied  heavily  upon  one  particular  regu- 
lation of  the  Secretary. ^"^ 


"Section  14,  The  Taylor  Grazing  Act,  43  U.S.C.  1171. 


i5Seaion  14,  The  Taylor  Grazing  Act,  43  U.S.C.  1171,  U.S.  Code,  Con- 
gressional Service,  80th  Congress,  1st  Session,  1946,  page  1510:  "There 
are  tracts  of  pubUc  lands  of  over  760  acres  in  many  areas  of  the  country 
which  are  effectively  isolated  from  other  public  lands.  There  is  no 
good  reason  why  the  government  should  retain  ownership  over  them. 
The  Interior  Department  advises  there  is  no  use  holding  them  for 
homesteaders  because,  if  they  had  been  suitable,  they  would  have 
been  homesteaded  years  ago,  and,  being  isolated,  they  often  are  not 
so  situated  that  they  can  be  included  in  the  land  program." 


'643  C.F.R.  250.5 
"Effect  of  Application.  The  filing  of  an  application  in  conformity  with 
the  regulations  of  this  part,  will  not  segregate  the  lands  applied  for 
from  any  other  application  under  the  Public  Land  Laws,  or  defeat  a 
prior  valid  right  initiated  under  such  law.  However,  until  the  issuance 
of  a  cash  certificate,  the  authorized  officer  may,  at  any  time,  determine 
that  the  land  should  not  be  sold,  the  applicant  or  any  bidder  has  no 
contractual  or  other  right,  as  against  the  United  States,  and  no  action 
taken  will  create  any  contractual  or  other  obligation  of  the  United 
States." 
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The  court,  in  Ferry  v.  Udall,  supra,  stated  that  this  regulation 
allowed  the  authorized  officer,  at  any  time  before  the  cash  cer- 
tificate is  issued,  to  determine  for  any  reason  he  sees  fit,  that  the 
land  should  not  be  sold  and  that  this  determination  is  not  subject 
to  review  by  the  courts. 

Such  an  interpretation  effeaively  nullifies  the  meaning  of  a 
"preference  right  to  enter"  given  by  Section  7  of  The  Taylor 
Grazing  Act'^  Further,  it  nullifies  the  meaning  of  other  regu- 
lations under  this  same  section.^* 

These  regulations  are  quite  specific  in  stating  what  rights 
accrue  to  a  proper  applicant  and  what  the  Secretary  should  do  as 
a  mechanical  procedure  of  the  sale  after  the  land  has  been  classi- 
fied as  suitable  for  sale  by  the  Department  of  the  Interior.  For 
example,  43  C.F.R.  250.11  says  in  part: 

"(a)  Declaration  of  High  Bidder. 

"When  all  persons  present  shall  have  ceased  bidding,  the 
Manager  will,  in  the  usual  manner,  declare  the  bidding  closed, 
subject  to  the  preference  right  of  purchasers  or  owners  of  con- 
tiguous land  .  .  .  announce  the  amount  of  the  highest  bid  and 
declare  the  offeror  thereof  .  .  .  the  highest  bidder,  provided  that 
the  buyer  immediately  pays  to  the  Manager  the  amount  of  the 
bid,  if  he  has  not  already  done  so.  .  .  ." 

"(f)  If,  by  the  end  of  the  preference  right  period,  no  prefer- 
ence right  has  been  asserted,  the  sale  will  be  declared  closed 
and  the  Manager  may  declare  the  highest  bidder  the  purchaser." 
(Emphasis  supplied). 
Regulation  43  C.F.R.  250.12  (c)  states  in  part  as  follows: 

"When  there  has  been  full  compliance  with  the  regulations 
on  his  part,  the  Manager  will  issue  a  cash  certificate  to  the 
purchaser. "   ( Emphasis  supp  1  ied ) . 


'^43  U.S.C.  315    (f);  Black's  Law  Dictionary,  4th  Edition,  page  627; 
Glossary  of  Public  Land  Terms,  1949,  USDI,  BLM,  page  3. 


1843  CFR.  250.11;  43  CFR.250.12  (c). 
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Keeping  in  mind  the  "preference  right  to  enter"/'  granted  by 
statute,  together  with  the  Secretary's  own  regulations,^"  as  quoted 
above,  there  would  appear  to  be  only  one  logical  interpretation 
of  43  C.F.R.  250.5,  and  that  interpretation  is  contrary  to  that 
of  this  court  in  Ferry  v.  Udall,  supra. 

This  regulation,  43  C.F.R.  250.5,  allows  the  authorized  officer, 
at  any  time  prior  to  the  issuance  of  a  cash  certificate,  to  "deter- 
mine that  the  land  should  not  be  sold". 

The  question  is,  in  the  light  of  the  statutes  and  regulations, 
on  what  basis  may  this  determination  be  made? 

By  making  such  determination,  the  autliorized  officer  is  acting 
in  a  judicial  capacity.  Courts  may  make  determinations  in  deter- 
mining matters,  but  not  for  any  reason  they  deem  fit.  Their  de- 
termination must  be  based  on  some  sound  reasoning  and  must 
be  based  upon  proper  procedure.  What  the  Government  is  saying 
is  that  the  authorized  officer,  under  this  regulation,  can  ignore 
the  fact  that  he  will  issue  a  cash  certificate  if  certain  things  are 
done,  and  that  the  sale  will  be  closed,  and  that  the  highest  bidder 
will  be  declared  the  purchaser  after  certain  acts  have  been  per- 
formed, merely  because,  quite  literally,  the  officer  involved 
does  not  like  the  color  of  the  applicant's  hair  or  some  other  reason 
just  as  ludicrous.^' 

he  only  logical  construction  of  43  C.F.R.  250.5  is  that  the 
authorized  officer  may  "determine"  that  the  land  will  not  be 
sold  for  failure  of  proper  performance  of  conditions  subsequent 
under  the  regulations,  such  as  is  contained  in  43  C.F.R.  250.12, 
or  because  of  fraud  or  mutual  mistake,  or  because  the  land  is 
found  to  be  mineral  in  character,  such  as  the  fissionable  uranium 
discovered  in  Willcoxon  v.  U.S.,  supra,  or  for  some  other  lawful 


^'Section  7,  The  Taylor  Grazing  Act;  43  U.S.C.  315  (f). 


2043  CFR.  250.11;  43  CFR.  250.12(c). 


2143  CFR.250.11;  43  CFR.  250.12. 
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reason;  not  merely  for  any  reason  whatsoever.  To  hold  otherwise 
would  be  to  say  that  the  authorized  officer  may  determine  that 
the  land  should  not  be  sold  for  any  reason  he  sees  fit,  something 
which  is  not  indicated  by  the  regulations,  and  such  a  construction 
completely  nullifies  the  purpose  and  intent  of  43  C.F.R.  250.11 
and  43  C.F.R.  250.12,  and  makes  the  mandatory  language  con- 
tained in  these  regulations  completely  ludicrous. 

In  essence,  in  Ferry  v.  Udall,  supra,  the  Court  is  saying  that 
the  mandatory  language  contained  in  the  above  cited  regulations 
and  in  Sections  7  and  14  of  The  Taylor  Grazing  Act,  are  as 
dead  and  unnecessary  as  the  words  contained  in  a  Constitution  of 
a  government  ruled  by  a  dictatorship,  and  that  the  words  stating 
that  certain  things  shall  follow  certain  events  may  be  disregarded 
at  any  time  because  of  the  wording  of  one  regulation  giving 
absolute  unbridled  and  unreviewable  power  to  the  appointive 
head  of  a  department  under  the  Executive  Branch  of  the  Gov- 
ernment. 

II.  The  determinations  of  the  Secretary  and  his  authorized 
officers  are  reviewable  under  The  Administrative  Procedure  Act. 

This  question  was  touched  upon  by  Appellants  in  the  arguments 
of  the  last  point,  however,  it  requires  special  consideration  be- 
cause it  is  quite  apparent  that  in  Ferry  v.  Udall,  supra,  there  was 
a  confusion  by  the  court  as  to  what  acts  of  the  Secretary  were 
reviewable. 

Section  10  of  The  Administrative  Procedure  Act  prohibits 
judicial  review  of  agency  action  by  law  committed  to  agency 
discretion,^^  but  goes  on  to  say  in  the  same  section  as  follows: 

"Scope  of  Review — So  far  as  necessary  to  a  decision  where 
presented,  the  reviewing  court  shall  decide  all  relevant  ques- 
tions of  law,  and  interpret  constitutional  statutory  provisions, 
and  determine  the  meaning  or  applicability  of  the  terms  of 
any  agency  action.  It  shall  .  .  .  (B)  hold  unlawful  and  set 
aside  agency  action,  findings  and  conclusions  found  to  be  ( 1 ) 


225  U.S.C.  1009. 
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arbitrary,  capricious  and  an  abuse  of  discretion,  or  otherwise 

not  in  accordance  with  law;  . . ." 

It  was  the  erroneous  position  of  this  court  in  Ferry  v.  Uclall, 
supra,  that  the  acts  of  the  Secretary  and  his  authorized  officers 
were  not  subject  to  judicial  review  where  a  sale  of  public  land 
was  concerned,  under  Section  14  of  The  Taylor  Grazing  Act, 
dealing  with  the  sale  of  isolated  tracts  at  public  sale. 

In  reaching  this  result,  the  lower  court  decided  that  the  Sec- 
retary's decision  was  so  committed  to  his  discretion  that  it  was 
not  reviewable.^' 

In  Ferry  v.  Udall,  supra,  the  court  relied  heavily  upon,  and 
quoted  from:  Panama  Canal  Company  v.  Grace  Lines  Inc.  356 
U.S.  309,  which  was  a  case  where  the  court  decided  it  would  not 
review  toll  rates  set  by  the  Panama  Canal  Company  because  toll 
rate  adjustments  were  a  matter  left  to  the  discretion  of  the  com- 
pany. It  was  determined  by  the  court  in  that  case  that  the  de- 
cisional process  was  committed  to  the  company's  discretion  be- 
cause it  involved  "...  matter  upon  which  experts  may  disagree; 
they  involve  nice  issues  of  judgment  or  choice,  which  require  the 
exercise  of  informed  discretion.""'*   (Emphasis  added). 

In  Ferry  v.  Udall,  supra,  after  citing  from  Panama  Canal  Com- 
pany V.  Grace  Lines  Inc.,  supra,  the  court  went  on  to  say  that 
this  rule  applied  to  Ferry  v.  Udall,  supra,  and  said: 

"Similarly,  a  decision  of  whether  or  not  it  would  be  in  keep- 
ing with  sound  policy  to  sell  a  particular  parcel  of  land  at  a 
certain  offered  price  involves  the  exercise  of  informed  discre- 
tion."^^ (Emphasis  supplied). 

It  is  quite  apparent  that  from  this  language  the  court  in  Ferry 
V.  Udall,  supra,  is  confusing  the  classification  of  what  land  is 
suitable  for  disposal  with  the  procedure  after  a  qualified  applica- 


"Ferry  v.  Udall,  {9  CCA.  1964),  336  F2d.  706,  710.  Certiorari  denied, 
85  S.Ct.  1449. 


^■^Panama  Canal  Company  v.  Grace  Lines  Inc.,  356  U.S.  309. 


^'Ferry  v.  Udall,  supra. 
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tion  has  been  allowed,  and  the  applicant  has  a  preference  right 
to  enter,  which  is  the  case  at  hand. 

There  is  no  doubt  that  whether  or  not  land  is  suitable  for  sale, 
involves  nice  issues  of  judgment  and  choices  which  require  the 
exercise  of  informed  discretion.  But  it  is  extremely  doubtful  and 
even  dangerous  to  say  that  procedure  to  be  carried  on  a]ter  this 
determination  has  been  made,  involves  nice  issues.  Is  the  Secretary 
or  his  authorized  officer  determining  "nice  issues"  when  he  refuses 
to  give  a  notice  or  hearing  as  to  reappraisals  made  years  after 
initial  appraisal  for  sale  of  the  land?  Is  he  determining  "nice 
issues"  when  he  unilaterally  determines  that  he  made  a  bad  bar- 
gain by  the  initial  sale?  Is  he  determining  "nice  issues"  when  he 
arbitrarily  refuses  to  recognize  a  previous  order  of  his  authorized 
officer,  approving  the  land  for  sale,  merely  because  of  press 
release  policies  which  were  released  subsequent  to  that  order? 
Is  he  determining  "nice  issues"  when  he  detrmines  whether  or 
not  conditions  subsequent  to  the  sale,  as  provided  in  the  regula- 
tions, have  been  performed  ?^^ 

The  courts  are  exceedingly  slow  to  rule  that  a  statute  precludes 
all  judicial  review.^^  The  legislative  intent  to  forbid  judicial  re- 
view must  be  clear,  convincing  and  unmistakeable.^* 

Are  we  to  say  that  under  a  single  regulation  which  says  that 
at  any  time  prior  to  the  issuance  of  a  cash  certificate,  the  author- 


2643  C.F.R.  250.11;  43  C.F.R.  250.12. 


27Guardian  Life  Insurance  Co.  v.  Bohlinger,  308  N.Y.174,  124  NE2d.llO. 
Rehearing  denied,  308  NY.  810,  125  NE2d.876;  Airline  Dispatchers 
Association  v.  National  Mediation  Board,  89  App.D.C.24,  189  F2d.685 
Certiorari  denied,  342  U.S.  849,  96  L.Ed.641,  72  S.  Ct.77. 


28Senate  Document  248,  79th  Congress,  2nd  Session,  229  at  275  ( 1946)  '\ 

"To  preclude  judicial  review  under  this  Bill,  a  statute,  if  not  specific 
in  withholding  review,  must,  upon  its  face,  give  clear  and  convincing 
evidence  of  intent  to  withhold  it." 
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ized  officer  may  "determine"  that  the  land  should  not  be  sold,^' 
gives  him  the  right  to  make  such  a  determination,  arbitrarily, 
without  good  reason  or  cause,  and  thus  to  deny  the  applicants 
preference  right  to  enter  under  the  statute?"^" 

Where  rights  are  involved,  there  should  be  no  arbitrary  denial 
of  such  rights.  The  term  "entry"  in  the  technical  sense,  means 
that  act  by  which  an  individual  acquires  an  inceptive  right  to  a 
portion  of  the  unappropriated  soil  of  the  country  by  filing  his 
claim." 

An  "inceptive  right"  is  an  inchoative  right.'^  This  is  to  say 
that  the  applicant  has  a  legal  right  not  yet  perfected  but  a  right 
nevertheless. 

The  right  to  enter  public  lands,  when  granted  by  statute,  is 
one  of  the  constitutional  privileges  of  citizenship." 

Section  7  of  The  Taylor  Grazing  Aa'^  gives  the  statutory  right 
to  an  applicant  whose  application  has  been  approved  by  the  Land 
Office.  This  inchoate  right,  which  is  a  constitutional  right,  should 
not  be  denied  by  arbitrary  action  of  the  Secretary,  and  such  action 
should  be  reviewable. 


2943  C.F.R.  250.5 


'^Section  7,  The  Taylor  Grazing  Act;  43  U.S.C.  315   (f). 


5173  C.J.S.  Public  Lands,  Section  36,  page  685. 


'^Webster's  Third   New   International   Dictionary,   Unabridged   Edition, 
page  1141. 


'543  Am.Jur.,  Public  Lands,  Section  20,  page  799;  16  Ani.Jur.2d,  Section 
483,  page  842;  Twining  v.  N.J.,  211  U.S.  78,  53  L.Ed97,  29  S.Ct.l4; 
U.S.  V.  Waddell,  112  U.S.  76,  28  L.Ed.  673,    5S.Ct.  35. 


3^3  U.S.C.  315  (f). 
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But,  again,  it  is  said  by  the  court  in  Ferry  v.  Udall,  supra,  that 
the  wording  of  43  C.F.R.  250.5  puts  all  procedures  for  sale  of 
land  under  Section  14  of  The  Taylor  Grazing  Act,  entirely  in 
the  Secretary's  unreviewable  discretion.^' 

However,  this  is  just  not  so.  The  Supreme  Court  of  the  United 
States  said,  in  an  exchange  lieu  selection  case,  Payne  v.  New 
Mexico  (1921)  255  U.S.  367,  set  forth  what  the  import  of  lan- 
guage similar  to  that  contained  in  43  C.F.R.  250.5  was,  in  so 
fas  as  its  application  was  concerned  to  Public  Land  Laws.  The 
court  said  as  follows : 

"But  it  is  said  that  as  the  selection  is  'subject  to  the  approval 
of  the  Secretary  of  the  Interior'  no  right  can  become  vested,  nor 
equitable  title  be  acquired,  unless  and  until  his  approval  is  had 
and  therefore  that  the  rule  just  stated  is  not  applicable  here. 
To  this  we  cannot  assent.  The  words  relied  upon  are  not  pe- 
culiar to  this  land  grant,  but  are  found  in  many  others.  Their 
purpose  is  to  cast  upon  the  Secretary  the  duty  of  ascertaining 
whether  the  selector  is  acting  within  the  law,  in  respect  of 
both  the  land  relinquished  and  the  land  selected,  and  of  ap- 
proving or  rejecting  the  selection  accordingly.  The  power  con- 
ferred is  'judicial  in  nature'  and  not  only  involves  the  authority, 
but  implies  the  duties  "to  determine  the  lawfulness  of  the 
selections  as  of  the  time  when  the  exertion  of  the  authority  was 
invoked  by  the  lawful  filing  of  the  list  of  selections.'  (omitting 
citations ) .  This  view  of  it  has  been  enforced  where  the  Secretary 
misconceiving  his  authority  and  the  right  of  the  selector, 
erroneously  declines  to  approve  and  cancel  selections  law- 
fully made,  (omitting  citations).  And  it  should  be  observed 
that  this  view  has  been  recognized  and  applied  by  the  Land 
Department,  although  not  with  uniformity." 

This  case,  which  is  generally  discussing  all  land  laws,  makes 
the  point  that  even  though  there  are  provisions  under  land  laws 
which  say  that  the  Secretary's  discretion  is  unbridled  as  to  vest  or 
not  to  vest  title,  subject  to  his  approval,  this  is  not  an  uncommon 


^5  Ferry  v.  Udall,  supra. 
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provision  under  our  land  laws.  Again,  for  emphasis,  as  the  court 
said,  "The  words  relied  upon  are  not  peculiar  to  this  land  grant 
but  are  found  in  many  others,"  and  goes  on  to  say  that  the  power 
is  "judicial  in  its  nature"  and  implies  the  "duty  to  determine  the 
lawfulness  of  the  selections  as  of  the  time  when  the  exertion  of 
the  authority  was  invoked  by  the  lawful  filing  of  the  selec- 
tions."'^ 

In  the  case  at  hand,  the  District  Court  cited  the  Yosemite  Val- 
ley case,  82  U.S.  77,  as  it  was  cited  in  the  case  of  Willcoxon  vs. 
U.S.  (CCA.DC.  1963),  313  F.2d.  884.  Appellants  find  this  to  be 
a  case  furthering  their  position,  rather  than  against  them.  Bear 
in  mind  that  the  facts  are  admitted,  that  Appellants  had  fully 
complied,  by  January  25,  I960,  with  all  the  requirements  of  the 
law  and  the  regulations  of  43  C.F.R.,  particularly  sections  250.11 
and  250.12;  they  had  paid  the  price,  received  a  cash  receipt,  and 
were  fully  entitled  to  a  so-called  "certificate"  under  43  C.F.R. 
250.12  (c)  as  those  regulations  direct.  Why  is  this?  The  Yosemite 
Valley  case,  supra,  is  one  where  the  entryman  had  merely  filed. 
His  entry  had  not  been  approved,  nor  had  he  complied  fully  with 
the  requirements  of  the  regulations.  Upon  this  basis  his  claim 
was  rejected,  yet,  in  this  case  we  find  Mr.  Justice  Fields,  in  de- 
livering the  opinion  of  the  Supreme  Court  of  the  United  States, 
using  the  following  language  in  part  on  page  87  of  this  decision: 

"".  .  .  The  power  of  regulation  and  disposition  (over  the 
public  lands  of  the  United  States)  conferred  upon  Congress 
by  the  Constitution,  only  ceases  when  all  the  preliminary  acts 
prescribed  by  those  laws  for  the  acquisition  of  title,  including 
the  payment  of  price  of  the  land,  have  been  performed  by  the 
settlor.  When  these  prerequisites  have  been  complied  with,  the 
settlor,  for  the  first  time,  acquires  a  vested,  interest  in  the 
premises  .  .  .  of  which  he  cannot  be  subsequently  deprived.  He 
is  then  entitled  to  a  certificate  of  entry  from  the  local  Land 
Office  and  ultimately  to  a  patent  to  the  land  from  the  United 
States."  (Emphases  supplied) 
It  can  be  seen  clearly  from  this  case  that  under  our  circum- 


'•^Payne  v.  New  Mexico,  supra. 
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stances,  Plaintiffs  (1)  had  an  "interest  in  the  premises"  and  (2) 
were  "then  entitled  to  a  certificate  of  entry  from  the  local  Land 
Office"  and,  finally,  (3)  entitled  "ultimately  to  a  patent  to  the 
land  from  the  United  States." 

In  support  of  the  same  proposition,  see  also  Frisbie  v.  Whitney, 
9  Wall.  187,  19  L.Ed.  668;  and  Little  v.  Arkansas,  9  Howe  333; 
and  Bernard  v.  Ashley,  18  Howe  43,  15  L.Ed.  285;  and  U.S.  v. 
Fitzgerald,  15  Pet.  407,  18  Howe  483,  15  L.Ed.  285;  9  Pet. 
133;  10  Pet.  330;  2  Pet.  659. 

Further,  in  Wyoming  v.  United  States,  255  U.S.  489  (1921), 
we  find  the  Supreme  Court  of  the  United  States  saying: 

".  .  .  That  whenever  in  cash  sales  the  price  has  been  paid, 
or,  in  other  cases,  all  the  conditions  of  the  purchase  have  been 
performed,  the  full  equitable  title  has  passed,  and  only  the 
naked  legal  title  remains  in  the  Government  in  trust  for  the 
other  party,  in  whom  are  vested  all  the  rights  and  obligations 
of  ownership." 

In  support  of  this  position,  see  also  Colorado  Coal  and  Iron 
Company  v.  United  States,  123  U.S.  307;  and  United  States  v. 
Iron  Silver  Mining  Company,  128  U.S.  673;  and  Shaw  v.  Kel- 
0^^,170  U.S.  312. 

Therefore,  it  is  the  position  of  the  Appellants  that  once  they 
have  performed  all  of  the  acts  necessary  to  be  entitled  to  a  patent, 
which  is  admitted,  they  were  entitled  to  a  patent.  However,  it  is 
the  Government's  position  that  merely  because  an  instrument 
called  by  them  a  "cash  certificate"  was  not  issued,  reciting  that 
the  acts  had  been  done,  that  they  had  the  right,  in  their  unbridled 
discretion  to  change  the  results.  As  pointed  out  before,  the  cash 
certificate  is  nothing  but  an  inter-office  memorandum  reciting  that 
certain  acts  have  been  done.  The  question  might  reasonably  be 
asked:  What  is  the  substance  of  this  situation?  Is  it  the  issuing 
of  a  document  which  recites  that  acts  have  been  done?  Or  the 
actual  doing  of  the  aas  themselves? 

It  can  be  seen  by  the  above  that  once  the  classification  pro- 
cedure of  the  Secretary,  which  is  within  his  absolute  discretion, 
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has  been  passed,  this  absolute  and  unreviewable  discretion  ceases, 
rights  accrue  to  the  apphcant  whose  application  has  been  approved, 
and,  therefore,  the  ultimate  disposal  after  the  initial  proceedings 
are  reviewable  under  Section  10  of  The  Administrative  Procedure 
Act  in  the  event  that  the  Department  of  the  Intrior's  actions  are 
found  to  be  ".  .  .  arbitrary,  capricious  and  an  abuse  of  discretion, 
or  otherwise  not  in  accordance  with  law.  .  .  ."" 

III.  The  acts  of  the  Secretary  in  exercising  his  discretion  were 
based  on  considerations  outside  the  law,  were  arbitrary,  capri- 
cious and  an  abuse  of  discretion,  and  therefore  reviewable  under 
Section  10  of  The  Administrative  Procedure  Act.  Keeping  in 
mind  that  the  faas  as  set  forth  in  Appellants'  motion  for  sum- 
mary judgment,  which  are  substantially  the  same  as  those  set 
forth  in  this  brief,  were  deemed  admitted  by  the  Government  by 
reason  of  its  failure  to  controvert  any  of  said  facts,  it  is  quite 
apparent  that  the  ultimate  decision  of  the  Secretary  were  based 
on  the  following  considerations: 

( 1 )  Press  release  policies  which  were  not  even  in  the  form  of 
regulations; 

( 2 )  Classifying  the  Appellants  as  speculators  and  therefore 
as  citizens  persona  non  grata  under  the  press  release  policies, 
and  therefore  not  entitled  to  acquire  public  land  as  long  as  they 
remained  in  said  category  as  unilaterally  determined  by  the  Sec- 
retary pursuant  to  his  press  release  policies; 

(3)  A  subsequent  reappraisal  of  the  value  of  the  land  at  the 
time  of  bidding,  over  four  years  after  the  bidding  had  taken 
place,  after  the  file  had  been  returned  to  the  Phoenix  Land  Of- 
fice with,  in  essence,  directions  by  letter  and  by  an  unsigned 
decision  as  to  what  the  appraisal  should  be. 

In  this  regard  it  is  interesting  to  note  the  language  of  the 
lower  court  in  its  decision  on  the  last  page  thereof  (R.  195), 
which  reads  as  follows: 

"Notwithstanding   the   foregoing,   and   the   resulting   judg- 

"5  U.S.C.  1009. 
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ment  in  this  matter,  it  appears  to  this  court  that  either  the 
statutes  or  the  regulations  of  the  Department  are  sorely  in 
need  of  revision.  This,  in  order  that  citizens  of  the  United 
States  who,  in  good  faith,  comply  with  the  many  tedious  re- 
quirements in  order  to  assure  their  qualification  to  come  within 
the  scope  of  the  statutes  and  regulations  for  the  acquisition  of 
public  lands  duly  noticed  for  sale  are  not  summarily  cast 
aside  by  a  change  in  policy  or  a  summary  decision  to  withhold 
the  cash  certificate."  (Emphasis  supplied). 

We  disagree  with  the  lower  court,  that  this  is  a  matter  which 
necessarily  requires  a  change  in  the  statutes  and  regulations,  but 
say  that  ix.  is  a  matter  which  can  be  reviewed  by  this  court.  We 
wholeheartedly  agree  with  the  court  where  it,  in  essence,  finds 
that  the  Appellants  were  "summarily  cast  aside  by  a  change  in 
policy"  and  for  that  matter,  a  policy  set  by  press  releases. 

Since  it  is  quite  apparent  that  the  Appellees  made  their  de- 
cision in  this  matter  based  upon  the  above  considerations,  said 
considerations  were  certainly  outside  of  the  law. 

Certainly,  the  power  and  authority  vested  in  the  Appellees 
in  land  disposal  cases  by  words  such  as  the  last  sentence  of  43 
C.F.R.  250.5,  has  been  held  by  the  Supreme  Court  of  the  United 
States  to  be  "judicial  in  nature"  and  "involves  the  duty  to  de- 
termine the  lawfulness  of  the  disposal."'^ 

As  was  said  in  Weyerhouser  v.  Hoyt,  219  US.  380,  388,  31 
S.  a.  300,  55  L.Ei.  258: 

"The  jurisdiction  and  power  of  disposition  (as  distinguished 
from  classification)  of  public  lands  by  the  Land  Department 
is  not  arbitrary  or  discretionary,  but  subject  and  must  be  ex- 
ercised in  accordance  with  the  law,  and  any  disregard  of  the 
law  by  the  Land  Department  is  remedial  in  the  courts." 

The  question  may  be  asked:  May  the  Appellees,  or  the  courts, 
in  interpreting  Plaintiffs'  rights  under  the  law  in  this  subject  case, 


'^Payne  v.  New  Mexico,  (1921)  255  U.S.  367;  Weyerhouser  v.  Hoyt, 
219  U.S.  380,  31  S.Ct.  300,  55  L.Ed.  258;  Daniels  v.  Wagner,  237  U.S. 
547,  35  S.Ct.  740,  59  L.Ed.  1102,  L.R.A.  1916A,  1116,  and  cases 
1917A,  40;  Payne  v.  Central  Pacific  Railroad  Co.  255  U.S.  228,  41  S.Ct. 
314,  65  L.Ed.  683. 
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"disregard"  all  of  the  other  regulations,  including  43  C.F.R. 
250.11  and  150.12,  and  interpret  Plaintiffs'  rights,  as  this  court 
has  done,  by  its  opinion?  Did  Congress,  in  passing  The  Taylor 
Grazing  Act,  and  the  Appellees  and  their  predecessors  in  passing 
the  numerous  regulations  pursuant  thereto,  intend  as  follows: 
"Citizens  of  the  United  States  who,  in  good  faith,  comply  with 
the  many  tedious  requirements  in  order  to  assure  their  qualifi- 
cation to  come  within  the  scope  of  the  statutes  and  regulations 
for  the  acquisition  of  public  lands  duly  noticed  for  sale,  (may) 
be  summarily  cost  aside  by  a  change  in  policy  or  a  decision  to 
withhold  the  cash  certificate  .  .  ."?'' 

At  least  in  the  Willcoxon  case,  supra,  the  decision  not  to  sell 
was  based  upon  lawful  procedure,  to-wit:  discovering  that  the 
lands  were  substantially  valuable  for  mineral  and  the  land  could 
not  be  sold  by  reason  of  The  Fissionable  Materials  Act."*"  The 
facts  as  admitted  by  Appellees  in  the  case  at  hand  show  that  the 
same  is  not  true  in  this  case.  In  this  case  everything  necessary 
under  the  law  and  regulations  was  done  except  for  the  issuance 
of  an  inter-office  memorandum  saying  they  had  been  done.  The 
admitted  facts  show  that  the  actual  rejection  was  based  upon  con- 
siderations completely  outside  any  law  or  statute,  as  much  so  as 
if  the  Secretary  decided  he  did  not  like  the  color  of  the  applicant's 
hair.  Is  such  justified  merely  because  a  memorandum  entitled 
a  "cash  certificate"  was  not  issued? 

When  such  a  decision  is  based  upon  press  release  "anti-  specu- 
lation" policies  and  not  even  regulations,  is  such  a  determination 
lawful?  Was  the  application  of  these  anti-speculation  policies 
in  a  retroaaive  way  lawful?  Is  there  anything  in  The  Taylor 
Grazing  Act,  as  amended  June  28,  1934,  which  limits  the  num- 
ber of  purchases  by  citizens  at  a  public  auction  sale?  Is  there 
anything  in  The  Taylor  Grazing  Aa  which  prohibits  what  the 
Government  considers  to  be  "speculation"   in  the  purchase  of 


[        590pinionOrder,  Number  CIV-5-i51,PHX.,  page  3  (R.  195). 
4043  use  1391  (e) 
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public  lands  at  public  auction  sales  held  under  the  authority  of 
the  statutes  which  are  under  scrutiny  here? 

The  answer  to  all  these  questions  is  "No." 

In  the  case  of  Mason,  A-26176,  61  ID.  25,  it  was  held  by  the 
Secretary  of  the  Interior  himself,  that  under  these  statutes  the 
person  is  perfectly  entitled  to  purchase  adjoining  lands  for  the 
sole  purpose  of  becoming  a  preference  right  purchaser.  See  also 

Mason  v.  Mason,  3  Utah.  2d.222,  282  Pac.  2^.317 

IV.  The  reserve  specified  in  the  auction  or  public  sale  under 
Seaions  7  and  14  of  The  Taylor  Grazing  Act  is  not  the  aaual 
issuance  of  a  paper  known  as  a  cash  certificate,  stating  that  cer- 
tain act  have  been  done,  but  the  actual  doing  of  said  aas,  re- 
gardless of  whether  or  not  a  paper  reciting  that  they  have  been 
done  is  issued  by  the  Department. 

In  Ferry  v.  Udall,  supra,  this  court  held  that  the  reserve  in  the 
auction  was  set  out  in  the  regulations,  43  C.F.R.  250.5  and 
that  therefore  the  Secretary  could  revoke  the  sale  at  any  time 
until  the  cash  certificate  was  issued.  This,  the  court  held,  regard- 
less of  the  provisions  as  heretofore  cited  of  43  C.F.R.  250.11 
and  43  C.F.R.  250.12,  stating  that  upon  the  completion  of  certain 
arts,  the  Secretary  will  issue  a  cash  certificate. 

A  copy  of  this  so-called  "certificate"  is  attached  to  Appellants' 
motion  for  summary  judgment  as  Exhibit  "B".  It  might  be 
pointed  out  that  this  is  nothing  more  than  an  inter-office  mem- 
orandum in  the  Land  Department  which  states  that  certain  acts 
have  been  done.  The  question  should  be  asked  of  this  court:  What 
is  the  substance  of  the  matter?  What  is  important?  Is  it  the  doing 
of  the  arts  or  merely  a  memorandum  which  signifies  that  they 
have  been  done,  which  is  a  condition  of  the  auction? 

See  also  a  copy  of  the  notice  of  sale  as  it  existed  at  the  time  of 
the  aurtion  sale  of  Plaintiffs'  land,  Exhibit  "D"  attached  to 
Appellants'  motion  for  summary  judgment.  Compare  it  also  with 
the  notices  now  put  out  by  the  Land  Department  and  you  will- 
see  that  they  specifically,  on  their  notice,  make  reservation  at 
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the  present  time,  which  they  did  not  at  the  time  of  this  subject 
sale  (See  Exhibit  "E"  attached  to  Appellants'  motion  foi  summary 
judgment). 

In  Appellants'  case,  everything  necessary  under  the  law  and 
regulations  was  done  and  is  so  admitted  by  Appellees  except 
for  the  issuance  of  this  inter-office  memorandum  saying  they  had 
been  done.  Is  the  sale  to  be  thwarted  by  the  failure  of  this  mem- 
orandum? Is  the  physical  act  of  setting  down  on  paper  that 
certain  acts  have  been  done  the  "reserve"  in  this  auction?  Or 
are  the  acts  themselves  the  "reserve"?  It  is  shown  that  the  acts 
were  done  and  this  is  admitted  by  the  Government. 

Such  an  absurdity  has  been  rejected  by  the  United  States  Su- 
preme Court.  In  the  case  of  Daniels  v.  Wagner, ^^  it  was  pointed 
out  that  the  substance  of  the  law  is  what  should  be  followed 
and  this  law  was  as  follows: 

"This  brings  us  to  determine  whether  the  Land  Department 
had  the  right  to  reject  a  prior  lieu  land  entry  or  entries  and 
award  the  land  to  subsequent  and  subordinate  applicants  under 
the  assumption  that  it  possessed  a  discretionary  right  to  do 
so,  .  .  .  an  authority  the  possession  of  which  was  sustained  by 
both  courts  below." 

"In  primarily  testing  the  proposition  from  the  point  of 
view  of  principle,  it  is  well  at  once  to  exactly  fix  its  true 
importance.  In  doing  so,  it  is  to  be  conceded  (a)  that  the 
Act  of  Congress  gave  the  right  to  one  whose  land  had  come 
to  be  included  by  operation  of  law  in  a  forest  or  other  reser- 
vation, to  apply  to  the  Land  Office  and  obtain  the  right  to 
enter  an  equal  amount  of  public  land  upon  the  surrender  to 
the  United  States  of  the  land  situated  in  the  reservation,  and 
upon  the  doing  and  offering  to  do  everything  required  by  the 
law  or  the  lawful  regulations  of  the  Land  Department  to  be 
done  or  offered  to  be  done  for  that  purpose;  (b)  that  in  the 
particular  case  the  application  to  enter  the  lieu  land  came 
within  the  grant  of  the  statute,  and  all  that  was  required  by 


•*iDaniels  v.  Wagner,  237  U.S.  547,557,  et  seq.,  35  S.Ct.  740,  59  L.Ed. 
1102,  LRA.  1916A,  1116,  and  case  1917A,  40. 
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law  or  lawful  regulation  was  done  by  the  applicant  in  order 
to  obtain  entry;  and  (c)  that  it  was  the  plain  duty  of  the 
proper  authorities  of  the  Department  on  the  filing  of  the 
entry  indue  course  under  the  law  to  grant  it.  When  these 
conclusions  are  accepted  it  results  that  the  claim  of  discre- 
tionary power  is  substantially  this:  That  in  a  case  where,  under 
an  Act  of  Congress,  a  right  is  conferred  to  make  an  application 
to  enter  public  land,  and  a  duty  imposed  upon  the  Department 
to  permit  the  entry,  the  Department  is  authorized  in  its  dis- 
cretion to  refuse  to  allow  that  to  be  done  which  is  commanded 
to  be  done,  and  thus  deprive  the  individual  of  the  right  which 
the  law  gives  him.  And  it  becomes,  moreover,  certain  that 
the  necessary  result  of  this  assertion  is  the  following:  That 
although  Congress  may  have  the  power  to  provide  for  the 
disposition  of  the  public  domain  and  fix  the  terms  and  con- 
ditions upon  which  the  people  may  enjoy  the  right  to  purchase, 
it  has  not  done  so,  since  every  command  which  it  has  ex- 
pressed on  this  subject  may  be  disregarded,  and  every  right 
which  it  has  conferred  on  the  citizen  may  be  taken  away  by 
an  unlimited  and  undefined  discretion  which  is  vested  by 
law  in  the  administrative  officers  appointed  for  the  purpose 
of  giving  effect  to  the  law.  When  the  true  character  of  the 
proposition  is  thus  fixed,  it  becomes  unnecessary  to  go  further 
to  demonstrate  its  want  of  foundation."  (Emphasis  supplied). 

V.  The  constitutional  right  of  the  Appellants  were  violated 
by  the  Department  of  the  Interior  in  that  press  release  (ad- 
mitted by  Appellees  as  being  true)  amounted  to  an  imposition 
of  sanctions  and  pains  and  penalties  and,  in  essence,  an  attainder 
against  Appellants  in  that  such  press  release  and  policies  pursuant 
thereto,  by  the  Department  of  the  Interior,  classified  Appellants 
into  members  of  a  group  against  whom  sanctions  were  taken  and 
because  of  having  been  so  classified,  the  Department  then  pro- 
ceeded to  inflict  punishment  upon  Appellants  without  judicial 
trial. 

The  press  release  and  classification  of  speculators  as  a  class 
of  people  to  whom  which  land  would  not  be  sold,  amounted 
to  an  imposition  of  sanctions  and  pains  and  penalties  against 
Appellants  since  they  were  so  classified  as  is  illustrated  by  the 
affidavits  and  exhibits  attached  to  Appellants'  memorandum  for 
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summary  judgment  which  is  part  of  the  record  herein.  By  classi- 
fying Appellants  as  speculators  and  because  this  was  apparently 
one  of  the  prime  reasons  why  the  sale  was  turned  down,  such 
amounted  to  the  invoking  and  use  by  the  Department  of  the 
Interior  in  a  like  manner  of  a  bill  of  attainder  which  interfers 
with  a  constitutional  right,  which  was  the  right  heretofore  re- 
ferred to  as  the  right  to  enter  public  land  under  the  laws  and 
regulations.'*^ 

In  U.S.  V.  Archie  Brown, '^'^  supra,  the  Supreme  Court  of  the 
United  States  said: 

"The  rights  of  attainder  is  that  legislature  (in  our  case  it 
would  be  the  administrative  department  as  set  up  by  the  Legis- 
lature) has  decided  for  itself  that  certain  persons  possess  cer- 
tain characteristics  and  are  therefore  deserving  of  sanction.  ..." 
The  court  in  that  case  went  on  to  say: 

"Legislative  Acts  (in  our  subject  case,  administrative  acts), 
no  matter  what  their  form,  that  apply  either  to  named  indi- 
viduals or  to  easily  ascertainable  members  of  a  group  in  such  a 
way  as  to  inflict  punishment  on  them  without  judicial  trial, 
are  bills  of  attainder  and  are  prohibited  by  the  Constitution." 
It  is  well   to   remember   the  words   of   the   Supreme  Court 

in  Little  et  al  v.  State  of  Arkansas  et  al,  9  Howe  314,  333;  13 

L.Ed.  153,  which  are: 

"It  is  a  well-established  principle  that  where  an  individual 
in  the  prosecution  of  a  right,  does  everything  which  the  law 
requires  him  to  do,  and  he  fails  to  obtain  this  right  by  the 
misconduct  and  neglect  of  the  proper  office,  the  law  will 
protea  him." 

In  this  case  it  is  quite  apparent  that  the  Lewises  had  a  right 
to  enter  and  obtain  the  land  under  the  law  previously  cited.  This 
right  was  denied  to  them  by  being  classifield  as  "speculators"  by 
a  qualifield  legislative  act  of  the  Department  in  issuing  new  press 
release  policies. 


^Section  7,  The  Taylor  Grazing  Act;  43  C.F.R.  250.  11  and  43  C.F.R. 
250.12;  43  U.S.C.  315  (f). 

"'U.S.  V.  Archie  Brown,  399  — October   term,    1964    (June   7,   1965); 
U.S.  Reports,  Vol.  381,  pages  437-478. 
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CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  submitted  that  the 
District  Court's  order  granting  Appellees'  motion  for  summary 
judgment  and  denying  Appellants'  motion  for  summary  judg- 
ment be  reversed,  and  the  cause  be  remanded  with  instructions  to 
enter  an  order  granting  Appellants'  motion  for  summary  judg- 
ment and  denying  Appellees'  motion  for  summary  judgment. 
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OPINION  BELOW 
The  unreported  opinion  and  order  of  the  district 
court  are  set  forth  at  pages  193-196  of  the  record, 

JURISDICTION 
This  case  was  instituted  under  the  alleged  jurisdic- 
tion of  the  Administrative  Procedure  Act,  5  U.S.C.  sec.  1009, 
and  28  U.S.C.  sec.  1361,  as  amended,  Act  of  October  5,  1962, 
76  Stat.  744,  against  local  officials  of  the  Department  of  the 
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Interior  (R.  1) .  Appellants  sought  judgment  declaring  that 
the  decisions  were  null  and  void  and  directing  the  appellees 
to  issue  to  the  appellants  a  cash  certificate  and  a  £ee  pat- 
ent to  the  described  land.  Appellees  deny  the  jurisdiction 
of  the  district  court  to  grant  any  of  the  relief  sought. 

Sunmary  judgment  adverse  to  appellants  was  entered 
by  the  district  court  on  March  23,  1966  (R.  193-196).  Timely 
notice  of  appeal  was  filed  on  May  19,  1966  (R.  217).  The  ju- 
risdiction of  this  Court  is  invoked  under  28  U.S.C.  sec.  1291. 

QUESTIONS  PRESENTED 

1.  Whether  this  Court's  decision  in  Ferry  v.  Udall 
governs  the  issues  in  this  case. 

2.  Whether  appellants  make  any  sho%d.ng  that  Ferry 
V.  Udall  is  wrong. 

STATUTES  AND  REGULATIONS  INVOLVED 

Section  2455,  Revised  Statutes,  as  amended,  43  U.S.C. 

sec.  1171,  Section  14  of  the  Taylor  Grazing  Act,  referred  to 

herein  as  the  Isolated  Tract  Act,  provides: 

Notwithstanding  the  provisions  of 
section  678  of  this  title  and  of  sections 
212,  321,  662,  and  945  of  this  title,  it 
shall  be  lawful  for  the  Secretary  of  the 
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Interior  to  order  into  market  and  sell  at 
public  auction,  at  the  land  office  of  the 
district  in  vAiich  the  land  is  situated, 
for  not  less  than  the  appraised  value,  any 
isolated  or  disconnected  tract  or  parcel 
of  the  public  domain  not  exceeding  one 
thousand  five  hundred  and  twenty  acres 
which,  in  his  judgment,  it  would  be  prop- 
er to  expose  for  sale  after  at  least  thir- 
ty days'  notice  by  the  land  office  of  the 
district  in  \4hich  such  land  may  be  situ- 
ated:  Provided,  That  for  a  period  of  not 
less  than  thirty  days  after  the  highest 
bid  has  been  received,  any  owner  or  own- 
ers of  contiguous  land  shall  have  a  pref- 
erence right  to  buy  the  offered  lands  at 
such  highest  bid  price,  and  where  two  or 
more  persons  apply  to  exercise  such  pref- 
erence right  the  Secretary  of  the  Interi- 
or is  authorized  to  make  an  equitable  di- 
vision of  the  land  among  such  applicants, 
but  in  no  case  shall  the  adjacent  land  own- 
er or  owners  be  required  to  pay  more  than 
three  times  the  appraised  price:  *  *  *. 

Section  2478,  Revised  Statutes,  as  amended,  43  U.S.C 

sec.  1201,  authorizing  the  Secretary  of  the  Interior  to  issue 

appropriate  regulations,  provides: 

The  Secretary  of  the  Interior,  or 
such  officer  as  he  may  designate,  is  auth- 
orized to  enforce  and  carry  into  execution, 
by  appropriate  regulations,  every  part  of 
the  provisions  of  this  title  not  otherwise 
specially  provided  for. 
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48  Stat.  1272,  Section  7  of  the  Taylor  Grazing  Act, 

43  U.S.C.  sec.  315f ,  reads: 

The  Secretary  of  the  Interior  is  here- 
by authorized,  in  his  discretion,  to  examine 
and  classify  any  lands  withdravm  or  reserved 
by  Executive  order  of  November  26,  1934  (num- 
bered 6910),  and  amendments  thereto,  and  Ex- 
ecutive order  of  February  5 ,  1935  (numbered 
6964),  or  within  a  grazing  district,  which 
are  more  valuable  or  suitable  for  the  pro- 
duction of  native  grasses  and  forage  plants, 
or  more  valuable  or  suitable  for  any  other 
use  than  for  the  use  provided  for  under  this 
chapter,  or  proper  for  acquisition  in  satis- 
faction of  any  outstanding  lien,  exchange  or 
script  rights  or  land  grant,  and  to  open 
such  lands  to  entry,  selection,  or  location 
for  disposal  in  accordance  with  such  classi- 
fication under  applicable  public- land  laws, 
except  that  homestead  entries  shall  not  be 
allowed  for  tracts  exceeding  three  hundred 
and  twenty  acres  in  area.   Such  lands  shall 
not  be  subject  to  disposition,  settlement, 
or  occupation  until  after  the  same  have  been 
classified  and  opened  to  entry:  *  *  *. 

Among  the  regulations  of  the  Secretary  of  the  Interior 

applicable  to  the  present  cases  is  43  C.F.R.  (1954  ed.)  sec. 

250.5,  which  provides: 

The  filing  of  an  application  in  con- 
formity with  the  regulations  in  this  part 
will  not  segregate  the  land  applied  for 
from  other  application  under  the  public 
land  laws,  or  defeat  a  prior  valid  right 
initiated  under  any  such  law.  However, 
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until  the  Issuance  of  a  cash  certificate, 
the  authorized  officer  may  at  any  time  de- 
termine that  the  lands  should  not  be  sold, 
the  applicant  or  any  bidder  has  no  contrac- 
tual or  other  rights  against  the  United 
States,  and  no  action  taken  will  create  any 
contractual  or  other  obligation  of  the 
United  States,  j,/ 

Further  applicable  regulations  are  43  C.F.R.  sees.  250.11(a), 

250.11(f)  and  250.12(c),  which  state: 

(a)  When  all  persons  present  shall  have 
ceased  bidding,  the  Manager  will,  in  the 
usual  manner,  declare  the  bidding  closed, 
subject  to  the  preference  right  of  pur- 
chasers or  owners  on  contiguous  land  *  *  * 


1/     As  a  result  of  rearrangement  and  redesignation  in  28  Fed. 
Reg.  1589,  Feb.  20,  1963,  29  Fed.  Reg.  4302,  March,  1964, 
and  Circ.  2151,  29  Fed.  Reg.  10464,  July  28,  1964,  this  regu- 
lation is  now  cited  as  43  C.F.R.  sees.  2243.1-5. 

Though  the  language  and  organization  of  the  rule  have  been 
changed,  today's  regulation  is  essentially  the  same  as  43  C.F.R. 
sec.  250.5  which  was  applicable  throughout  the  entire  administra- 
tive proceedings  in  this  case.   It  is  obvious  that  the  new  regu- 
lation would  have  produced  the  same  result.   The  pertinent  part 
of  the  new  regulation  reads 

(b)   The  acceptance  of  an  offer  to  purchase 
(bid)  will  be  made  by  the  issuance  of  a 
final  certificate  to  the  bidder.   Until  the 
final  certificate  is  issued  the  right  is  pre- 
served to  the  authorized  officer  at  any  time 
to  determine  that  the  sale  should  not  be  held, 
that  the  lands  should  not  be  sold,  or  that  any 
and  all  bids  should  be  rejected.  *  *  * 

Throughout  this  brief  the  former  designation  [43  C.F.Ro  sec. 
250.5]  will  be  used  as  this  designation  is  used  by  appellants 
and  was  in  effect  at  the  time  these  legal  issues  arose. 
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announce  the  amount  of  the  highest  bid 
and  declare  the  offeror  thereof  .  .  . 
the  highest  bidder,  provided  that  the 
buyer  Immediately  pays  to  the  Manager 
the  amount  of  the  bid,  If  he  has  not 
already  done  so  *  *  *, 

(f)   If,  by  the  end  of  the  prefer- 
ence right  period,  no  preference  right 
has  been  asserted,  the  sale  will  be  de- 
clared closed  and  the  Manager  may  de- 
clare the  highest  bidder  the  purchaser. 

(c)  When  there  has  been  full  compliance 
with  the  regulations  In  this  part,  the 
manager  will  Issue  a  cash  certificate  to 
the  purchaser. 

STATEMENT 
On  April  23,  1956,  an  application  for  the  sale  of 
160.62  acres  of  land  (the  property  involved  in  this  appeal) 
was  filed  in  the  Phoenix,  Arizona,  Land  Office,  Bureau  of  Land 
Management,  United  States  Department  of  the  Interior,  by  Mary 
T.  Rexroat,  for  the  purchase  of  an  isolated  tract  of  public  do- 
main land  at  public  auction  in  conformity  with  Section  14  of 
the  Taylor  Grazing  Act,  43  U.S.C.  sec.  1171  (R.  3).   Thereafter, 
the  land  was  classified  for  public  sale  at  a  minimum  price  of 
$8,031  (the  figure  thought  to  represent  the  appraised  value  of 
the  land  on  July  17,  1959),  and  auction  of  the  land  was  held 
pursuant  to  the  provisions  of  43  U.S.C.  sec.  1171  and  in  ac- 
cordance with  43  C.F.R.  sec.  230.  On  November  3,  1959,  said 


-  7  - 
Mary  T.  Rexroat  was  declared  the  high  bidder,  offering  $9,150; 
however,  appellants  and  three  other  adjoining  landowners  filed 
preference  claims  in  accordance  with  the  statute  (R.  4,5).  On 
December  4,  1959,  the  Land  Office  Manager  declared  these  pref- 
erence right  claimants  qualified,  each  having  paid  the  full  bid 
price  of  $9,150.   They  were  given  30  days  within  which  to  divide 
the  land.   Such  an  agreement  was  filed  with  the  Land  Office  on 
January  25,  1960  (R.  6). 

On  June  6,  1960,  the  Acting  Manager  of  the  Land  Of- 
fice vacated  the  decisions  of  December  4,  1959,  because  the 
subject  sale  was  not  in  accord  with  the  Department's  anti- spec- 
ulation policy  (R.  99).  The  appellants  and  Mary  E.  Ford,  an- 
other preference  right  claimant,  prosecuted  timely  appeals  to 
the  Director,  Bureau  of  Land  Management.   The  remaining  pref- 
erence right  claimants  did  not  appeal  and  their  rights  have 
been  closed  out  by  the  Department  of  the  Interior. 

On  October  11,  1960,  the  Acting  Director,  Bureau  of 
Land  Management,  issued  a  decision  affirming  the  action  taken 
by  the  Acting  Manager.  Per  ley  M.  and  Mildred  C.  Lewis  and 
Mary  E.  Ford.  Arizona,  023951,  023990  (R.  106-110).  He  noted 
that  this  land  came  within  the  Department's  anti- speculation 
policy  and  emphasized  the  retrospective  application  of  this 
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policy  and  appellants'  complete  lack  of  any  legal  or  equitable 
rights  In  the  land  Involved.  From  this  affirmance  Mary  £.  Ford 
did  not  appeal. 

Thereafter,  appellants,  the  only  remaining  preference 
right  claimants,  appealed  to  the  Secretary  of  the  Interior. 
Pending  this  appeal,  the  Bureau  of  Land  Management  again  ap- 
praised the  property  In  order  more  accurately  to  determine  the 
value  as  of  November  3,  1959  (the  date  of  the  original  high  bid). 
This  appraisal  Indicated  the  1959  value  to  be  $30,500,  or  $190 
per  acre,  and  not  $8,031  as  originally  reported.   On  December 
30,  1963,  the  Assistant  Secretary  of  the  Interior  affirmed  the 
decisions  below.   Per ley  M.  Levis  and  Mildred  C.  Lewis.  A-28707 
(R.  187-189) .   The  Assistant  Secretary  pointed  out  that  the  antl- 
speculatlon  policy  had  been  superseded  and  broadened  by  the  land 
conservation  policy  %4hlch  dictated  an  Identical  result.   It  re- 
quired that  no  transaction  be  consumnated ,  In  the  absence  of  a 
binding  contract,  where  the  Government  would  not  receive  a  full 
return  for  the  sale  of  public  land. 

On  April  6,  1964,  a  check  In  the  sum  of  $9,150  was  Is- 
sued to  the  appellants.   On  April  10,  1964,  It  was  returned  to 
the  Manager  of  the  Phoenix  Land  Office  with  a  letter  stating  ap- 
pellants' Intention  to  seek  judicial  review.  The  $9,150  has  been 
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placed  in  a  suspense  account  and  is  available  to  the  appellants 
at  their  request. 

In  the  district  court  proceeding,  the  defendants -ap- 
pellees' motion  for  sunmary  judgment  was  granted  and  the  plain- 
tiffs-appellants' motion  for  sunmary  judgment  was  denied.  The 
court  held  that  the  Secretary  had  the  discretion  to  accept  or 
reject  the  offer  of  the  plaintiff s- appellants  up  to  the  time  a 
cash  certificate  was  actually  issued.   It  pointed  out  that  the 
local  land  office  sale  was  an  auction  with  reserve,  as  was  held 
in  Ferry  v.  Udall.  336  F.2d  706,  710  (C.A.  9,  1964),  cert,  den., 
381  U.S.  904,  and  Willcoxon  v.  United  States.  313  F.2d  884 
(C.A.  D.C.  1963),  cert,  den.,  373  U.S.  932.   The  court  refrained 
from  ruling  upon  the  plaintiff's  contentions  as  to  the  neces- 
sity of  an  evidentiary  hearing  or  publication  of  departmental 
policies  in  the  Federal  Register  and  did  not  reach  the  question 
of  whether  the  Administrative  Procedure  Act  required  judicial 
review  of  the  exercise  of  agency  discretion  herein  involved.  How- 
ever, the  court  did  further  rule  that  there  was  no  conflict  be- 
tween Sections  7  and  14  of  the  Taylor  Grazing  Act  (R.  193-196). 
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SUMMARY  C^  ARGUMENT 

1.  The  facts  and  the  applicable  statutes  and  admin- 
istrative regulations  involved  in  this  case  are  almost  identi- 
cal to  those  in  the  case  of  Ferry  v.  Udall,  336  F.2d  706  (C.A. 
9,  1964),  cert,  den.,  381  U.S.  904.  The  substance  of  this  ap- 
peal may  be  disposed  of  by  a  reading  of  that  opinion.  Appel- 
lants' attempts  to  distinguish  this  precedent  fail  as  they  do 
not  point  to  a  single  fact  or  transaction  that  could  change 
the  legal  significance  of  those  in  Ferry. 

2.  Appellants  fail  to  show  that  the  Ferry  decision 
is  wrong.   That  case  flatly  held  that  no  rights  vest  until  the 
issuance  of  a  cash  certificate.  Further,  no  rights  are  derived 
by  reference  to  Section  7  of  the  Taylor  Grazing  Act  because 
that  Act  clearly  has  to  do  with  homes teading,  and  has  no  ap- 
plicability to  the  sale  of  isolated  tracts  at  public  auction. 
Finally,  the  fact  that  appellants  never  attained  any  legal  or 
equitable  rights  in  the  property  involved  herein  makes  their 
remaining  arguments  irrelevant  and  without  merit. 
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ARGUMENT 

I 

THIS  COURT'S  DECISION  IN  FERRY  v.  UDALL  IS 
DISPOSITIVE  OF  THE  ISSUES  IN  THIS  CASE 

At  the  outset  it  must  be  noted  that  this  Court's  de- 
cision in  Ferry  v.  Udall.  336  F.2d  706  (C.A.  9,  1964),  cert, 
den.,  381  U.S.  904,  constitutes  a  veritable  brief  in  opposition 
to  appellants'  points.  Appellants  recognize  this  at  page  18  of 
their  brief,  ^ere  they  acknowledge  that  in  alleging  any  rights 
under  the  statutes  involved  they  must  "face  head  on"  not  only 
Ferry  v.  Udall.  supra,  but  also  Willcoxon  v.  United  States.  313 
F.2d  884  (C.A.  D.C.  1963),  cert,  den.,  373  U.S.  932. 

The  Ferry  opinion  was  occasioned  by  two  factual  situ- 

2/ 
ations    that  were  almost  identical  to  the  situation  in  this 

case.   Since  it  is  appellees'  position  that  Ferry  is  controlling 

here,  we  ask  the  Court  to  note  the  similarity  of  facts  (336  F.2d 

708,  709): 

A  summary  judgment  for  defendants 
was  entered  in  each  case  and  on  identi- 
cal grounds.   Because  of  the  similarity 
in  the  facts  involved  and  the  identity 
of  issues  raised,  the  two  cases  were 
consolidated  for  the  purposes  of  this 
appeal. 


^7  The  Ferry  v.  Udall  and  Freeman  v.  Udall  cases  were  con- 
solidated for  appeal. 
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The  essential  facts  in  both  cases  are 
undisputed.  The  Secretary  invited  bidding 
on  certain  isolated  tracts  o£  public  lands 
exposed  for  sale  pursuant  to  authority  vest- 
ed in  him  under  the  Isolated  Tracts  Act, 
Rev.  Stat.  S2455 ,  as  amended,  43  U.S.C. 
S1171  (1938).  Freeman  and  Ferry  submitted 
bids  on  the  particular  tracts  involved  in 
their  respective  cases.   In  both  cases  they 
were  declared  by  the  Land  Manager  to  be 
high  bidder,  paid  the  bid  price,  and  re- 
ceived receipts  therefor. 

In  prolonged  proceedings  which  follow- 
ed in  the  Freeman  case,  the  Manager's  de- 
cision that  Freeman  was  the  preferred  bid- 
der was  affirmed  by  the  Secretary,  through 
his  Solicitor,  who,  in  his  decision,  de- 
clared Freeman  "purchaser"  of  the  land. 
After  prolonged  proceedings  in  the  Ferry 
case,  the  Assistant  Secretary  of  Interior 
resolved,  in  Ferry's  favor,  a  challenge 
that  the  bidding  was  unethical,  but  re- 
manded the  case  to  the  Land  Manager  for 
further  consideration. 

In  each  case,  before  the  cash  certif- 
icate was  issued,  the  Secretary  determined 
that  the  appraisal  value  of  the  lands  in 
question  had  been  understated  and  that  the 
true  value  of  the  land  at  the  time  the  bids 
were  received  was  several  times  higher  than 
the  bid  price.   On  the  basis  of  this,  the 
Secretary  entered  orders  vacating  the  sales. 
Freeman  and  Ferry  then  instituted  the  ac- 
tions involved  in  this  appeal.   (Footnotes 
omitted.) 
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Briefly  stated,  this  Court  held  on  the  above  facts 
that  (1)  no  rights  accrued  to  the  appellants  prior  to  the  is- 
suance of  a  cash  certificate  (p.  709) ,  (2)  the  proceedings  up 
to  the  issuance  of  the  cash  certificate  constituted  an  auction 
with  reserve  (p.  710),  (3)  the  Secretary's  activities  under  the 
Isolated  Tract  Act  axe   discretionary  (p.  710),  (4)  the  Secre- 
tary had  discretion  to  refuse  to  sell  for  whatever  reason  he 
found  adequate  (p.  711),  (3)  the  Secretary's  refusal  to  issue 
cash  certificates  is  not  subject  to  judicial  review  (p.  711),  and 
(6)  the  situation  at  hand  is  distinguishable  from  the  many  types 
of  cases  having  some  mandatory  element  in  the  controlling  stat- 
utes (pp.  712,713)  . 

These  points  of  law  counter  the  substance  of  appel- 
lants' arguments.   Appellants,  however,  attempt  to  distinguish 
the  Ferry  decision  from  the  case  at  hand  on  four  points  (Br. 
18-19). 

First,  they  contend  that  here  there  exists  a  situa- 
tion where  the  Local  Land  Office  based  its  refusal  to  issue  a 
cash  certificate  on  a  ground  different  from  that  of  inadequate 
price,  which  was  used  by  the  Secretary  in  affirming  such  re- 
fusal (Br.  18).  This  is  not  true  and  is  no  distinction.  Con- 
cededly,  the  original  refusal  was  based  on  the  Department  of 
the  Interior's  an ti- speculation  policy  and  the  second  on  its 
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land  conservation  policy.  But  the  different  names  given  the 

policies  were  merely  due  to  the  change  in  Administrations. 

Both  refusals  were  based  on  inadequacy  of  price.  The  initial 

decision  of  June  6,  1960,  found  that  (R.  99): 

(b)  the  land  is  within  the  influence  of 
expanding  cities  or  towns  where  the  land 
uses  are  changing  to  more  intensive  uses. 

Secretary  Seaton's  ant i- speculation  policy  had  its  raison  d'etre 
in  inadequacy  of  price.   Note  that  this  policy  (issued  February 
5,  1960)  was  occasioned  by  hearings  held  two  weeks  previous  (Jan- 
uary 21,  22,  23,  1960)  in  the  Phoenix,  Arizona,  area  by  the  Spe- 
cial Subcommittee  of  the  Coninittee  on  Government  Operations  of 
the  House  of  Representatives.   The  purpose  of  these  hearings  was 
stated  as  follows: 

[T]o  gather  facts  from  which  we  may 
determine  the  validity  of  complaints  re- 
ceived by  the  committee  that  public  land 
of  the  United  States  is  being  disposed 
of  by  the  Department  of  the  Interior, 
through  exchanges  and  sales,  at  prices 
based  upon  faulty  and  deficient  apprais- 
als, representing  in  many  cases  only  a 
small  fraction  of  the  true  value  of  the 
land. 

Hearings,  H.  Subcomnittee  of  the  Committee  on  Government  Opera- 
tions, "Land  Appraisal  Practices,"  86th  Cong.,  2d  sess.  (1960) 
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p.  1.  Moreover,  if  the  final  decision  were  based  on  solid 

ground,  it  would  be  of  no  moment  here  that  the  earlier  was  on 

some  other  ground. 

Secondly,  appellants  attempt  to  distinguish  Ferry 

by  saying  in  Ferry  the  fact  that  the  original  appraisal  was 

a  mistake  was  not  at  issue  (Br.  18).  This  contention  does 

not  serve  to  distinguish  Ferry.  Whether  or  not  the  original 

appraisal  in  that  case  was  at  issue  becomes  irrelevant  in  the 

light  of  the  Court's  language  at  page  711  in  talking  about 

an  attempt  to  distinguish  the  Willcoxon  case. 

*  *  *  the  Secretary,  in  his  discretion, 
may  refuse  to  sell  for  whatever  reason 
he  finds  adequate. 

Appellants'  third  and  fourth  attempts  to  distinguish 
Ferry  boil  down  to  saying  that  reappraisal  of  the  property  took 
4^  years  and  the  anti- speculation  policy  discriminated  against 
appellants  (Br.  19).   It  is  true  that  an  exact  figure  as  to  the 
true  1959  value  of  the  land  in  question  was  not  handed  down  un- 
til 1963,  but  just  as  in  Ferry  and  Freeman  the  property  was  in 
essence  declared  to  be  undervalued  by  the  initial  refusal  to  is- 
sue a  cash  certificate  (in  this  case  on  June  6,  1960)  (R.  99). 


i.U 


Likewise,  the  anti-speculation  policy,  if  it  can  be  said  to 
have  discriminated,  worked  more  to  the  detriment  of  Ferry  and 
Freeman,  who  had  much  larger  sums  to  reap,  had  they  succeeded 
in  obtaining  cash  certificates  (336  F.2d  708,  709,  footnotes 
2  and  3). 

Appellants'  only  variation  from  Ferrv  is  their  unique 
theory  that  they  acquired  vested  rights  under  Section  7  of  the 
Taylor  Grazing  Act  by  virtue  of  their  application  to  buy  public 
land  (Br.  19,  20).   That  point  was  correctly  not  urged  in  Ferrv 
and  Willcoxson  because .  as  we  shall  show,  it  plainly  lacks  merit. 

II 

APPELLANTS  MAKE  NO  SHCWING 
THAT  FERRY  IS  WRONG 

A.  No  rights  vest  under  the  Isolated  Tracts  Act  be- 
fore issuance  of  the  cash  certificate.  -  Ferry  and  Willcoxson 
spell  out  why  the  Secretary  of  the  Interior  is  clearly  correct 
in  so  holding.   We  will  not  burden  the  Court  with  a  repetition 
of  the  reasoning  of  those  cases.   Appellants  fail,  we  feel,  to 
show  any  error  therein.   In  this  connection,  the  Court  should 
be  advised  that  the  further  question,  whether  rights  vest  after 
issuance  of  the  cash  certificate  and  before  patent,  is  presently 
involved  in  other  litigation,  and  nothing  in  this  brief  should 
be  interpreted  as  an  apparent  concession  by  the  appellees  that 
upon  issuance  of  a  cash  certificate  rights  do  vest. 

B.  Appellants  derive  no  rights  from  Section  7  of  the 
Taylor  Grazing  Act  or  the  Secretary's  regulations.  -  Section  14 
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of  the  Taylor  Grazing  Act  (Isolated  Tracts)  in  now  way  depends 
upon  Section  7  (involving  homestead  classification) .  The  Iso- 
lated Tracts  Act  contemplates  the  disposal  of  public  land  at 
auction.   The  authorization  for  such  sales  originally  derives 
from  Section  5  of  the  Act  of  August  3,  1846.   It  enabled  the 
Commissioner  of  the  Land  Office  to  order  into  market  "isolated 
or  disconnected  tracts  or  parcels  of  unoffered  lands,  which  in 
his  judgment  it  would  be  proper  to  expose  for  sale  *  *  *." 
This  Section  was  designed  to  dispose  of  lands,  which  by  virtue 
of  their  isolation  would  not  be  useful  in  other  ways.   Section 
5  was  unique  and  an  entity  unto  itself.   It  did  not  depend  on 
the  homestead  policy  or  any  other  policy;  rather,  it  served  to 
remove  from  the  public  domain  land,  which,  although  valuable, 
was  not  compatible  with  other  land  programs. 

The  situation  has  not  changed  today.  Though  the 

3/ 
present  statute  enlarges  the  scope  of  the  Section,    it  is 


3/  The  Act  of  July  30,  1947,  increased  the  size  of  the  isolated 
tract  or  parcel  allowed  sold  at  public  auction  from  760  acres 
to  1,520  and  substituted  760  acres  for  the  former  160-acre  limit 
with  regard  to  the  sale  of  mountainous  tracts. 
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evident  the  same  purpose  Inheres,   Section  14  (43  U.S.C.  sec. 

1171)  reads  in  pertinent  part: 

[I]t  shall  be  lawful  for  the  Secre- 
tary of  the  Interior  to  order  into  market 
and  sell  at  public  auction,  *  *  *  any  iso- 
lated or  disconnected  tract  *  *  *,   (Em- 
phasis added.) 

Appellants  seek  to  derive  some  comfort  from  Section 

7  of  the  Taylor  Grazing  Act,  43  U.S.C.  sec.  315(f)  (Br.  19-22). 

Their  contentions  in  this  regard,  however,  are  not  applicable, 

since  Section  7  deals  exclusively  with  homesteading.   A  reading 

of  this  Section  shows  it  has  nothing  to  do  with  competitive 

auction  sales  (43  U.S.C.  sec.  315(f)): 

The  Secretary  of  the  Interior  is 
authorized,  in  his  discretion,  to  examine 
and  classify  any  lands  *  *  *  which  are 
more  valuable  or  suitable  for  the  produc- 
tion of  agricultural  crops  *  *  *  and  to 
open  such  lands  to  entry,  selection,  or 
location  for  disposal  in  accordance  with 
such  classification  under  applicable 
pub lie -land  laws  except  that  homestead 
entries  shall  not  be  allowed  for  tracts 
exceeding  three  hundred  and  twenty  acres 
in  area.  *  *  *  [Emphasis  added.] 

It  is  obvious  that  the  above  language  is  geared  to 
classification  and  not  disposal.   Moreover,  the  history  of 
"homestead  entry"  demonstrates  that  it  is  a  method  of  acquir- 
ing public  land  at  little  or  no  cost  at  all.   Such  acquisition 
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has  usually  carried  with  it  the  obligation  of  living  upon  the 
land  and  improving  it.  This  is  quite  a  different  thing  from 
an  auction  sale  in  the  market,  as  required  by  Section  14. 

A  reading  of  the  Secretary's  current  homestead  reg- 
ulations (43  C.F.R.,  subpart  2211)  which  implement  Section  7 
of  the  Taylor  Grazing  Act,  demonstrates  the  separate  opera- 
tion of  Section  7  from  Section  14.  These  regulations  provide 
for  the  payment  of  only  nominal  fees  by  the  applicant-entry- 

man,    while  they  set  up  strict  standards  and  obligations 

5/ 
with  which  the  homesteader  must  comply.    In  fact,  it  was 

just  the  compliance  with  such  burdensome  homestead  require- 

6/ 
ments  to  which  many  of  appellants'  authorities  refer.   It 

47  43  C.F.R.  sec.  2211.1-3. 

5/  Sec.  2211.0-6  (qualifications  and  disqualifications.) 

Sec.  2211.2-1  (habitable  house) 
Sec.  2211.2-3  (cultivation) 
Sec.  2211.2-3  (cancellation  for  non-compliance) 

6/  Frisbie  v.  Whitney.  76  U.S.  (9  Wall.)  187  (1869).  (Br.  30); 

Lyttle  V.  Arkansas.  50  U.S.  (9  How.)  314  (1850)  (Br.  30,  37); 
United  States  v.  Fitzgerald.  40  U.S.  (15  Pet.)  407  (1841)  (Br.  30); 
The  Yosemite  Valley  Case.  82  U.S.  77  (1872)  (Br.  29); 
Danials  v.  Wagner .  237  U.S.  547,  (1914)  (Br.  35)  (substitution 
of  land  under  Forest  Act  of  1897) . 


-  20  - 
Is  the  broad  distinction  between  the  homestead  process  and  pub- 
lic auction  which  makes  these  authorities  inapplicable  and  de- 
feats the  argument  that  Section  7  has  given  appellants  an  "in- 
ceptive or  inchoative  right"  (Br.  27). 

Finally,  the  legislative  history  of  Section  14  leaves 
no  doubt  as  to  the  independence  of  the  Isolated  Tracts  Act  from 
the  homestead  laws.   S.  Rept.  No. 547,  Senate  Committee  on  Pub- 
lic Lands,  July  15,  1947,  U.S.  Cong.  Code  Service  p.  1510,  reads 
in  part: 

There  are  tracts  of  public  lands  over 
760  acres  in  many  areas  of  the  country  which 
are  effectively  isolated  from  other  public 
lands .   There  is  no  good  reason  why  the  gov- 
ernment should  retain  ownership  over  them 
The  Interior  Department  advises  us  there  is 
no  use  holding  them  for  homesteaders,  be- 
cause if  they  had  been  suitable  they  would 
have  been  homesteaded  years  ago,  and  being 
isolated  they  are  not  so  situated  that  they 
can  be  included  in  a  land  program. 

Appellants  also  point  to  the  Secretary's  regulations, 

43  C.F.R.  sees.  250.11  and  250.12,  as  being  declarative  of 

rights  derived  by  appellants  by  virtue  of  their  high  bid  and 

compliance  with  application  procedures  (Br.  22).  The  simple 

answer  to  this  is  that  appellants  ignore  the  provisions  of 
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43  C.F.R,  sec.  250.5  that  "no  action  taken  will  create  any  con- 
tractual or  other  obligation  of  the  United  States  xontil  the  is- 

II 
suance  of  a  cash  certificate." 

C,  Appellants'  other  Arguments  are  irrelevant  and 
without  merit.  -  Appellants  make  three  further  contentions:  (1) 
that  the  Secretary's  action  in  this  case  is  reviewable  under 
the  Administrative  Procedure  Act,  (2)  that  the  Interior  Depart- 
ment's anti- speculation  and  land  conservation  policies  con- 
stituted a  bill  of  pains  and  penalties,  and  (3)  that  these 

policies  should  have  been  in  the  form  of  regulations  and  should 

8/ 
have  been  published  in  the  Federal  Register. 


l_l     This  argument  was  presented  in  Ferry .   The  Court  met  the 
issue  squarely  (336  F.2d  711): 

The  second  argument  along  this  line 
is  that  the  offers  of  the  appellants  were 
accepted  when  they  were  declared  to  be 
"high  bidder"  and  "purchaser."  The  sig- 
nificance of  this,  they  argue,  is  that  43 
C.F.R.  S250.5  is  directed  only  to  "appli- 
cants" and  "bidders"  and,  by  being  desig- 
nated "purchasers,"  they  were  put  in  a 
category  of  persons  to  whom  the  regulations 
do  not  apply.   The  argument  overlooks  the 
fact  that  43  C.F.R,  S250.5  expressly  states 
that  bids  are  accepted  only  by  the  issuance 
of  the  cash  certificate  and  that  no  other 
action  "taken  will  create  any  contractual 
or  other  obligation  of  the  United  States." 

8/  This  complaint  of  appellants  is  not  put  forth  directly.  Ra- 
ther in  a  number  of  places  in  their  briefs  (p.  7,  9,  10,  31, 
33)  ,  it  is  used  cumulatively  to  butress  the  general  allegation 
that  the  Secretary  acted  outside  the  law. 
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These  items  become  irrelevant  when  it  is  shown,  as 
has  been  done  above  and  in  the  Ferry  and  Willcoxon  opinions, 
that  appellants  never  acquired  any  rights  of  which  they  could 
be  deprived.   Despite  this,  the  contentions  have  other  failings. 

First,  the  Isolated  Tracts  Act  comes  under  the  ex- 
ception to  Section  10  of  the  Administrative  Procedure  Act, 
which  precludes  from  judicial  review  agency  action  by  law  com- 
mitted to  agency  discretion.   So  this  Court  squarely  held  on 
page  711  of  the  Ferry  decision.  We  need  not  add  to  the  list 
of  cogent  support  that  the  Court  provides  in  its  opinion. 

Secondly,  the  facts  of  this  case  in  no  way  fit  the 

n 

definition  of  a  bill  of  attainder,    to  wit,  legislative  acts 
that  apply  to  named  individuals  or  to  easily  ascertainable  mem- 
bers of  a  group  in  such  a  way  as  to  inflict  punishment  on  them 
without  a  judicial  trial.   Gamer  v.  Los  Angeles  Board.  341 
U.S.  716,  772  (1951);  United  States  v.  Lovett,  328  U.S.  303, 
315  (1946). 

Finally,  if  any  question  be  raised  as  to  the  neces- 
sity for  more  regulations  and  publication  in  the  Federal  Regis te 

2?  A  bill  of  pains  and  penalties  is  a  bill  of  attainder  im- 
posing a  punishment  less  than  death.   Such  bills  are  with- 
in the  constitutional  prohibitions  against  bills  of  attainder. 
Drehman  v.  Stifle,  8  Wall.  595,  601  (1869). 
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when  the  ant 1- speculation  and  land  conservation  policies  were 
announced,  it  is  answered  simply  by  noting  that  these  policies 
are  too  general  to  lend  themselves  to  specific  regulations, 
that  they  could  be  implemented  by  already-existing  regulations 
(as  they  were  in  this  case  by  43  C.F.R.  sec.  250.5),  and  that 
they  amounted  to  nothing  more  than  an  assertion  that  the  pub- 
lic interest  would  be  protected.  Furthermore,  appellants  do 
not  complain  of  lack  of  notice,  and  Section  3  of  the  Adminis- 
trative Procedure  Act,  5  U.S.C.  sec.  1002,  does  not  contem- 
plate the  publication  in  the  Federal  Register  of  such  a  broad 
and  generalized  policy.   In  any  event,  it  is  hard  to  see  how 
the  lack  of  publication  in  the  Federal  Register  conferred  any 
rights  on  appellants  to  the  land  they  claim. 

CONCLUSION 
For  the  forgoing  reasons  we  submit  the  judgment  of 

the  district  court  should  be  affirmed. 

Respectfully, 

EDWIN  L.  WEISL,  JR., 

Assistant  Attorney  General. 

WILLIAM  M.  COPPLE, 

United  States  Attorney. 
Phoenix.  Arizona.  85025. 

RICHARD  S.  ALLEMAN, 

Assistant  United  States  Attorney. 

Phoenix.  Arizona.  85025. 

ROGER  P.  MARQUIS, 

JOHN  G.  GILL,  JR., 

Attorneys.  Department  of  Justice, 

Washington.  D.  C.  20530. 
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CERTIFICATE 

I  certify  that,  In  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that.  In 
my  opinion,  the  foregoing  brief  Is  In  full  compliance  with 
those  rules. 


JOHN  C,   GILL,  JR. 
t^rney.  Department  o^  Justice 
Washington.  D,  C  20530. 


No.  21167 

IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


l^ERLEY  M.  LEWIS  and  MILDRED  C. 
LEWIS, 

Appellants, 

STEWART  L.   UDALL,  as  Secretary  of 
rhe  United  States  Department  of  the 
Interior,  et  al, 

Appellees. 


On  appeal  from  the 
United  States  District 

Court  for  the 
Distria  of  Arizona 


APPELLANTS'  REPLY  BRIEF 


Holman,  Lewis,  MacArthur  &  Carver 

JOHN  D.  LEWIS 

Attorneys  for  Appellants, 
2109  Mill  Avenue 
Tempe,  Arizona     85281 


FEB  151967 


\^'^' 


,to 


>j^^A. 


B- 


tucv^. 


cv,e^'- 


SUBJECT  INDEX 

Page 
STATEMENT  OF  THE  CASE 1 

STATUTES  AND  REGULATIONS  INVOLVED 3 

SUMMARY  OF  ARGUMENT  5 

ARGUMENT    6 

CONCLUSION   20 

TABLE  OF  AUTHORITIES  CITED 
COURT  CASES 

Page 
Ferry  v.  Udall,  9  CCA  1964,  336  F2d,  706,  710,  85 

S.Ct.  1449 2,  5,  6,  7,  8,  9,  16,  17,  18,  19,  20 

Payne  v.  New  Mexico  (  1921 ),  255  U.S.  367 7 

Wyoming  v.  United  States,  255  U.S.  489  (1921)  7 

Daniels  v.  Wagner,  237  U.S.,  547,  557,  et  seq.,  35  S.Ct., 

740,  59  LEd.  1 102,  LRA.  1916A,  11 6A,  116,  LRA. 

1917A,  40  7,  8,  17,  18 

Lewis  V.  Udall,  CIV.  5451-PHX.,  the  Court  Below. 

See  footnote  1  on 6 

STATUTES 

43  U.S.C.  315(f)  3,4,8,  11,12 

43  U.S.C.  1171  8,9,11 

The  Taylor  Grazing  Act,  Section  7  3,  4,  5,  8,  9,  10, 

11,12,13,14,15,16,18 

The  Taylor  Grazing  Act,  Section  I4 6,  8,  9, 10, 

11,  13,  15,  16,18 

The  Taylor  Grazing  Act,  Section  1  13 

The  Taylor  Grazing  Act,  Section  8 10 

The  Isolated  Tracts  Act  (so-called)  8,  9,  10,  15,  16 

Section  5,  Aa  of  August  3,  1846 10,  16 

Seaion  2455,  Revised  Statutes  10, 16 


REGULATIONS 

Code  of  Federal  Regulatiosn :  Page 

43  CFR  250  2,  3,  5,  10,  17,  18 

43  CFR  250.5 3,  5,  7,  8,  17,  18 

43  CFR  250.11(a)  3,4,17 

43  CFR  250.11(f)  3,4,17 

43  CFR  250.12(c)  3,4,17,18 

43  CFR  250.4(b)  3,4,  10,  11,  12,  17 

43  CFR  296  4,  11,17 

43  CFR  296.1-296.9 5,  11,18 

43  CFR  250.1    10,17 

43  CFR  296.7  5,  11,  13,17 

43  CFR  296.6 4,  13,17 

43  CFR  Supart  2211  16 

43  CFR  296.2 11,17 

43  CFR  Parts  2200  16 

43  CFR  296.1 5,  17 

43  CFR  296.2(b)    17 

43  CFR  296.5    17 

MISCELLANEOUS 

Executive  Order  6910  4,5,  12 

Executive  Order  6964  4,5,  12 

The  Taylor  Grazing  Bill  9,  11,  13,  14 

Senate  Report  No.  2371,  74th  Congress,  2d  Session 14 

73  CJS  Public  Lands,  Sec.  41,  page  691  15 

Secretary  Seaton's  "Anti-Speculation"  Policies  of 

Feb.  5,  23,  I960  2,18,19,20 

Secretary  Udall's  "Price"  Policies  of  Feb.  14,  1961 18, 19 

E.  I.  Rowland's  Memorandum  Letter  (June  I960) 3,  19,  20 

64  ID.  Decisions,  Nelson  A.  Gerttula,  A-22716 

(July  12,  1941)   11 

Congressional  Record,  73rd  Congress,  2d  Session, 

Apr.  10,  1934,  pg.  6319 14 


No.  21167 

IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


I^ERLEY  M.  LEWIS  and  MILDRED  C. 
LEWIS, 

Appellants, 

STEWART  L.  IJDALL,  as  Secretary  of 

the  United  States  Department  of  the 
Interior,  et  al. 

Appellees. 


On  appeal  from  the 
United  States  District 

Court  for  the 
District  of  Arizona 


APPELLANTS'  REPLY  BRIEF 


STATEMENT  OF  THE  CASE 

In  the  Court  beiow  this  matter  was  first  brought  to  the  at- 
tention of  the  Court  by  Appellees'  Motion  for  Summary  Judg- 
ment to  which  Appellants  responded  and  filed  their  own  Motion 
for  Summary  Judgment.  The  facts  as  set  forth  by  Appellants  in 
their  Motion  for  Summary  Judgment  were  not  disputed  by  Ap- 
pellees and  are  therefore  not  at  issue  in  any  way. 

The  facts  as  set  forth  in  Appellants'  original  brief  beginning 
on  Page  5  dealing  with  history  of  the  case  are  therefore  the 
facts  which  this  Court  must  take  as  true  for  the  purposes  of  this 
appeal. 

Appellants  again  bring  to  the  attention  of  the  Court  several 


of  those  matters  which  Appellees  overlooked  in  their  statement 
of  the  case  which  were  stated  in  Appellants'  Brief. 

The  notice  of  sale  used  in  the  original  sale  had  no  conditions 
or  reservations  upon  the  same  as  do  the  present  notices  of  sale 
and  did  not  contain  any  conditions  that  the  authorized  officer 
had  the  power  to  reject  any  bids  prior  to  the  issuance  of  a  cash 
certificate. 

Appellants  again  point  out  that  in  the  lower  Court  as  set 
forth  in  Appellants'  Brief,  the  Appellees  admit  that  Appellants 
had  taken  proper  procedure  under  43  CFR  250  and  by  January 
25,  I960,  the  Appellants  had  done  everything  necessary  re- 
quired of  them  under  the  law  and  regulations  to  purchase  the 
land  and  that  the  only  remaining  thing  to  be  done  was  a  min- 
isterial act  of  the  manager  in  directmg  the  issuance  of  cash  cer- 
tificate and  patent  and  that  the  manager  failed  to  do  so  for  over 
five  months. 

Further,  Appellees  failed  to  acknowledge  in  their  statement 
of  the  case  those  facts  as  set  forth  by  Appellants  in  their  opening 
brief  pointing  out  the  unusual  delay  involved  in  this  case  and  the 
unusual  application  of  an  (unpublished  in  the  Federal  Register) 
Press  Release  policy  to  twice  strike  down  Appellants'  entry  and 
Appellees  failed  to  point  out  that  unlike  in  the  Ferry  case  and 
entirely  diflFerent  from  the  Ferry  case,  there  was  no  mention  of 
improper  appraisal  of  the  land  until  the  final  decision  of  the 
Secretary  over  four  years  after  the  initial  approval  of  the  sale 
and  failed  to  acknowledge  what  they  did  in  the  lower  Court,  to- 
wit:  That  this  appraisal  was  reached  after  the  Secretary  had  al- 
ready issued  an  unsigned  written  decision  in  essence  telling  the 
appraiser  that  he  wanted  the  land  to  be  appraised  at  higher  than 
the  original  appraisal  (See  .Appellants'  Opening  Brief,  Page  11). 

Appellee  also  leaves  out  the  fact  that  was  admitted  in  the 
lower  Court  that  Appellants  were  classified  as  speculators,  a 
point  which  is  very  important  to  one  of  Appellants'  grounds  for 
appeal. 


STATUTES  AND  REGULATIONS 
INVOLVED 

On  Page  4  of  Appellees'  Brief  their  quotation  of  Section  7  of 
the  Taylor  Grazing  Act,  43  USC,  Section  315  F  is  correct  except 
on  the  ninth  line  of  their  quote  of  said  section  after  the  word 
"production"  they  leave  out  the  words,  evidently  by  typographical 
error  as  follows:  "of  agricultural  crops  than  for  the  production". 

They  also  leave  out  that  section  of  the  Statute  which  is  im- 
porLint  to  this  case  which  follows  after  the  last  line  of  their 
quotation  of  Section  7  and  said  deleted  portion  reads  as  follows: 

'.  .  .  Provided,  that  locations  and  entries  under  the  Mining 
Laws,  including  the  Act  of  February  25,  1920,  as  amended, 
may  be  made  upon  such  withdrawn  and  reserved  areas  with- 
out regard  to  classification  and  without  restriction  to  limita- 
tions by  any  provisions  of  this  Act.  Where  such  lands  are 
located  within  grazing  districts,  reasonable  notice  shall  be  given 
by  the  Secretary  of  the  Interior  to  any  permittee  of  such  lands. 
The  applicant  after  his  entry,  selection  or  location,  is  allowed, 
shall  he  entitled  to  the  possession  and  use  of  such  lands:  Pro- 
vided that  upon  the  application  of  any  applicant  qualified  to 
make  entry,  selection  or  location,  under  the  Public  Land  Laws, 
filed  in  the  land  office  of  the  proper  district,  the  Secretary  of 
the  Interior  shall  cause  any  tract  to  be  classified  and  such  ap- 
plication if  allowed  by  the  Secretary  of  the  Interior,  shall  en- 
title the  applicant  to  a  preference  right  to  enter,  select,  or 
locate  such  lands  if  opened  entry  as  herein  provided.  (43  USC, 
Section  315f)."  (Emphasis  Supplied) 

Appellees  correctly  quote  certain  portions  of  Part  250  of  43 
CFR,  to-wit:  43  CFR  250.5,  43  CFR  250.11  (a),  43  CFR 
250.1  I  (f)  and  43  CFR  250.12  (c).  However,  the  whole  part 
250  or  43  CFR  applies  and  one  particular  part  is  quite  important 
tor  this  Court  to  consider  to  reject  one  of  the  positions  of  Ap- 
|iellees  in  their  Brief. 

43  CFR  250.4  (b)  states  as  follows: 

"(b)  The  authorized  officer  may  classify  under  Section  7 
of  the  Taylor  Grazing  Act  of  June  28,  1934  (48  Stat.  1272; 
43  USC  315  ( f )  as  amended,  liuid  for  offering  under  this  part. 


and  he  may  authorize  such  offering  of  the  land  for  sale  if  he 
determines,  in  accordance  with  existing  regulations  and  pro- 
cedures, that  such  land  is  suitable  for  disposal  as  an  isolated 
or  as  a  rough  or  niountahious  tract,  as  the  case  may  be."  (Em- 
phasis Supplied) 

Other  regulations  which  the  Court  should  consider  in  Ap- 
pellants' Response  to  Appellees'  Brief  are  43  CFR  296  which 
deals  with  the  classification  of  public  lands  under  Section  7  of 
the  Taylor  Grazing  Act  and  shows  that  Section  7  is  used  for  the 
classification  of  all  sorts  of  lands,  not  just  homesteads.  The  ap- 
propriate regulations  are  as  follows: 

"SeCTion  296.1.  STATUTORY  AUTHORITY,  {a)  Section 
7  of  the  act  of  June  28,  1934  (48  Stat.  1272).  as  amended 
by  the  aa  of  June  26,  1936  (49  Stat.  1976;  43  U.S.C.  315f), 
authorizes  the  Secretary  of  the  Interior  in  his  discretion  to  ex- 
amine and  classify  any  lands  withdrawn  or  reserved  by  Execu- 
tive Order  6910  of  November  26,  1934,  or  Executive  Order 
6964  of  February  5,  1935,  and  amendments  thereto,  or  with- 
in a  grazing  district,  which  are  more  valuable  or  suitable  for 
the  production  of  agricultural  crops  than  for  the  production  of 
native  grasses  and  forage  plants,  or  more  valuable  or  suitable 
for  any  other  use  than  the  use  provided  for  under  said  act,  or 
proper  for  acquisition  in  satisfaction  of  any  outstanding  lien, 
exchange,  or  scrip  rights  or  land  grant,  and  to  open  such  lands 
to  entry,  selection,  or  location  for  disposal  in  accordance  with 
such  classification  under  applicable  land  laws.  Executive  Order 
6910,  Executive  Order  6964,  and  Section  7  of  the  Taylor 
Grazing  Act,  do  not  apply  to  public  lands  in  the  Territory  of 
Alaska." 

■Section  296.6  PREFERENCE  RIGHT  OF  APPLICANT; 
ORDER  OF  OPENING  TO  BE  ISSUED  WHERE  PREF- 
ERENCE-RIGHT APPLICATION  IS  REJECTED.  Where 
public  land  is  classifiicd  under  section  7  of  the  Taylor  Grazing 
Act  pursuant  to  an  application,  the  applicant  is  entitled  to  a 
preference  right  of  entry.  If,  however,  after  classification  it 
should  be  necessary  for  any  reason  to  reject  the  application, 
the  land  will  not  become  subject  to  application  by  persons 
otiier  than  the  preference-right  applicant  until  an  appropriate 
order  of  opening  has  been  issued." 


"Section  296.7  REQUIREMENTS  TO  EARN  TITLE.  Upon 
idlou'ance  of  an  iipp/icat/oii  to  uuike  entry,  location  or  selection 
of  public  land  classified  as  provided  in  Sections  296.1-296.9, 
all  the  laws  and  regulations  governing  the  particnalar  kind  of 
entry,  location,  or  selection  applied  for  must  be  complied  with 
in  order  to  earn  title  to  the  land."  (Emphasis  Supplied). 

Appellants  would  also  like  to  point  out  that  Appellees  point 
to  the  Secretary's  new  regulations  which  have  been  in  effect  since 
196'l  completely  emasculating  and  changing  43  CFR  250.5  These 
regulations  are  in  many  ways  entirely  different  from  43  CFR  250 
which  was  in  effect  when  Appellants'  case  arose. 

SUMMARY  OF  ARGUMENT 

Appellants  again  request  the  Court  to  pay  particular  attention 
to  the  arguments  set  forth  m  Appellants'  Brief  but  for  the  pur- 
poses of  this  Reply  Brief  repl}-  to  Appellees'  summary  of  argu- 
ment as  follows: 

I 

The  Court  in  the  Verry  case  failed,  for  one  reason  or  another, 
to  take  into  consideration  all  of  the  regulations  as  set  forth  by 
appellants  and  the  Statutes  which  Appellants  state  arc  applicable 
to  the  case  at  hand. 

II 

The  facts  involved  in  this  case  are  not  identical  to  those  in 
tlie  case  of  Ferry  vs.  Udall,  336  F2d  7()6  (CA  9,  1964)  and 
Appellants  state  that  the  procedure  taken  by  the  Secretary  and 
the  aaions  taken  by  the  Secretary  and  the  office  under  his  super- 
vision were  entirely  different  than  those  stated  in  the  Ferry  case. 

Appellants  have  shown  that  the  l-'trry  decision  in  part  was 
in  error.  That  rights  do  accrue  prior  to  the  issuance  of  a  cash 
certificate.  That  the  gravamen  of  the  situation  is  not  the  issuance 
of  the  cash  certificate  but  the  acts  done  by  the  entryman  that 
entitled  him  to  a  cash  certificate.  That  Section  7  of  the  Taylor 
Grazmg   Act  does  not  deal  cxcl/isively  uith  hornesteading   but 


on  the  contrary  has  direct  apphcation  to  the  sale  of  isolated  tracts 
under  Section  14  of  the  Taylor  Grazing  Act  as  it  will  be  clearly 
shown  herein  by  the  statutes  and  by  the  Secretary's  own  regula- 
tions in  force  and  effect  at  the  time  this  case  arose.  That  the 
remaining  arguments  of  Appellants  in  their  brief  are  very  rele- 
vant and  with  merit. 

That  the  specification  of  errors  relied  on  by  Appellants  and 
the  questions  presented  are  applicable  to  the  facts  at  hand  and 
are  determinative  of  this  case. 

ARGUMENT 

I. 

The  rights  of  the  AppclLtiits,  their  den;,//,  the  error  of  the 
Ferry  case  iind  its  itiapplicability  to  the  case  at  hand. 

Apeliees'  Brief,  in  one  sentence,  on  Page  1,  disposes  of  the 
matter  of  the  opinion  below.  And  in  two  sentences  on  Page  2, 
both  citing  Ferry  rs.  UdalL  336  Fed.  2d  706  (CA  9,  1961)  cert. 
den.  381  U.S.  901  dispose  of  the  questions  presented. 

For  a  summary  of  the  opinion  of  the  Court  below,  we  respect- 
fully call  attention  to  Pages  12  and  13  of  Appellants'  Brief  and 
particularly  the  language  of  the  Court  below  in  the  last  para- 
graph thereof  which  appears  on  Page  195  of  the  record.' 

In  this  decision  the  equities  are  well  stated  by  the  Court  but 
we  feel,  the  remedy  is  misstated. 

Assuming,  merely  for  the  purposes  of  argument,  that  the  facts 


'"Notwithstanding  tlic  foregoing  and  the  resulting  judgment  in  this 
matter,  it  appears  to  this  Court  that  either  the  statutes  or  the  regulations 
of  the  Department  are  sorely  in  need  of  revision.  This,  in  order  that 
citizens  of  the  United  States  who,  in  good  faith,  comply  with  the  many 
tedious  requirements  in  order  to  insure  their  qualification  to  come  within 
the  scope  of  tiie  statutes  and  regulations  for  the  acquisition  of  public 
lands  duly  noticed  for  sale,  are  not  summarily  cast  aside  by  a  cliange 
in  policy  or  summary  decisions  to  withhold  the  cash  certificate.  The 
remedy  for  this  unhappy  situation  rests,  however,  with  the  Congress  of 
the  United  States,  or  the  Executive  Department,  and  not  witli  the 
Courts. " 


in  this  case  were  similar  to  the  facts  in  the  Ferry  case,  which  they 
are  not  as  set  out  in  Appellants'  Brief  and  admitted  by  Appellees, 
tJK-  whole  gravamen  is  the  misinterpretation  of  one  particular 
regulation  of  the  Secretary,  43  CFR  250.5.  This  regulation  should 
be  considered  carefully  in  the  light  of  Appellants'  Brief  on  Pages 
28,  29  and  30.  The  power  to  determine  under  this  regulation 
should  be  the  power  to  determine  in  a  judicial  nature.  This 
Court  should  agree  with  the  Supreme  Court  of  the  United  States 
in  Payne  vs.  Neu'  Mexico  (  1921  )  225  US  367  as  to  what  the 
true  import  of  language  similar  to  that  contained  in  43  CFR 
250.5  is.  This  point  was  also  agreed  to  by  the  Supreme  Court  of 
the  United  States  in  Wyoiuini;  vs.  United  States.  255  US  489 
(1921). 

The  essence  of  the  claim  of  the  Secretary  of  the  Interior  as  to 
the  meaning  of  the  discretionary  power  given  to  him  by  43  CFR 
250.5  is  to  interpret  the  same  as  to  give  him  dictatorial  power 
to  use  against  people  who  have  made  a  qualified  entry  such  as 
the  Appellants  in  this  case.  Hower,  the  truth  of  this  power  is 
best  described  by  the  Supreme  Court  of  the  United  States  in 
Daniels  vs.  Wagner.' 

As  set  forth  on  Pages  35  and  36  of  Appellants'  Brief  and  which 
we  repeat  here  in  part  as  follows: 

"...  When  these  conclusions  are  accepted  it  results  that 
the  claim  of  discretionary  power  is  substantially  this:  That 
in  a  case  where,  under  an  Act  of  Congress,  a  right  is  conferred 
to  make  an  application  to  enter  public  land,  and  a  duty  imposed 
upon  the  Department  to  permit  the  entry,  the  Department  is 
authorized  in  its  discretion  to  refuse  to  allow  that  to  be  done 
which  is  commanded  to  be  done,  and  thus  deprive  the  individual 
of  the  right  which  the  law  gives  him.  And  it  becomes,  more- 
over, certain  that  the  necessary  result  of  this  assertion  is  the 
following:  That  although  Congress  may  have  the  power  to 
provide  for  the  disposition  of  the  public  domain  and  fix  the 


-237  US  547,  557,  et  seq.,  35  S.  Ct.  740,  59  L  Ed.  1102,  I.RA  1916A, 
1116. 
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terms  and  conditions  upon  which  the  people  may  enjoy  the 
right  to  purchase,  it  has  not  done  so,  since  every  command 
which  it  has  expressed  on  this  subject  may  be  disregarded,  and 
every  right  which  it  has  conferred  on  the  citizen  may  be  taken 
away  by  an  unhmited  and  undetmed  discretion  which  is  vested 
by  law  in  the  administrative  officers  appointed  for  the  purpose 
of  giving  effect  to  the  law.  When  the  true  character  of  the 
proposition  is  thus  fixed,  it  becomes  unnecessary  to  go  further 
to  demonstrate  its  want  of  foundation."  (Emphasis  supphed). 

There  are  five  questions  presented  to  this  Court,  not  two  as 
Appellees  would  have  this  Court  determine.  These  qustions  are 
presented  in  Appellants'  opening  brief  and  involve  not  only 
abuses  of  discretion  by  the  Department  and  the  Secretary  of  the 
Interior,  but  also  involve  a  non-compliance  with  an  Act  of  Con- 
gress, which  Act  he  is  charged  with  the  administration  of. 

The  questions  presented  involve  acts  and  proceedings  which 
are  not  governed  by  any  so-called  "Isolated  Tracts  Act".  They 
are  governed  by  and  come  under  Section  7  and  Section  14  of 
the  Taylor  Grazing  Act  of  June  28,  193^,  Section  14  being  43 
use  1171  and  Seaion  7  now  being  43  USC  315f  and  Section 
7  having  been  amended  in  the  year  1936. 

The  questions  presented  also  involve  violations  of  the  rights 
of  Appellants  under  the  Constitution  and  tlie  Fifth  and  Four- 
teenth Amendments  thereto. 

The  facts  in  this  case  show  clearly  that  the  subject  public  auc- 
tion sale  was  made  under  13  USC  1171,  which  is  to  say  Section 
14  of  the  Taylor  Grazing  Act,  using  procedures  set  forth  under 
Seaion  7  of  the  same  Taylor  Graving  Act  which  is  now  set  forth 
in  the  code  as  43  USC  315f.  This  the  Appellees'  Brief  admits, 
but  immediately  Appellees  desire  to  start  calling  this  a  separate 
act,  to-wit:  "The  Isolated  Tracts  Act"  when  in  essence  it  is  noth- 
ing more  than  the  "isolated  and  disconnected  and  rough  and 
mountainous"  section    14  of  the  Taylor  Grazing  Act. 

This  Appellees  do  because  they  would  obviously  like  to  main- 
tain the  fiction  set  up  in  Ferry  vs.  Vdall,  supra,  that  it  was  based 


on  a  separate  Congressional  Act  some  eighty  years  of  age,  to-wit: 
"The  Isolated  Tracts  Act". 

The  decision  in  the  Ferry  vs.  Uddll  case  never  mentioned  by 
name  the  Taylor  Grazing  Act  nor  did  it  mention  by  name  either 
Section  11  or  Section  7  of  the  Taylor  Grazing  Act  but  referred 
throughout  to  a  non-existent  "Isolated  Tracts  Act". 

As  Appellants  states,  on  Page  5  under  "(b)  History  of  the 
(^ase  '  by  reason  of  Appellees'  Motion  for  Summary  Judgment 
in  the  Court  belo\\,  Appellants'  facts  as  stated  by  Appellants  are 
)!ot  in  Jispu/e.  Appellees  attempt  to  maintain  the  fiction  that  the 
sale  was  held  under  some  non-existent  act  known  as  the  "Isolated 
Tracts  Act"  which  never  was  a  separate  act  of  Congress  at  all 
but  merely  a  section  of  an  Act  kown  as  the  Taylor  Grazing  Act. 

Why  and  hov^  do  Appellees  now  try  to  do  this? 

First,  on  Page  2  of  their  Brief,  when  they  mentioned  Section 
14  of  the  Taylor  Grazing  Act,  they  hasten  to  refer  to  it  as  "The 
Isolated  Tracts  Act "  and  they  again  and  again  do  this  wherever 

ix)ssibic  at  presumptively  telling  points  in  their  prief. 

Secondly,  they  never  fully  quote  all  the  language  of  Section 
li  of  the  Taylor  Grazing  Act.  On  pages  2  and  3  of  their  brief, 
although  they  do  not  say  in  prelude  that  Section  1  i  provides  in 
part,  they  merely  say  it  "provides". 

And  then  they  proceed  to  tjuote  only  the  first  proviso  of  Section 
14  and  leave  out  entirely  the  last  eleven  lines  of  that  section 
which  includes  not  only  the  second  proviso  ( the  rough  and  moun- 
tainous section)  but  another  proviso  also. 

This  in  an  apparent  attempt  to  not  disclose  the  fact  that  as 
expanded  and  inserted  into  the  Taylor  Grazing  Bill  by  the  Senate 
of  the  United  States,  and  as  it  was  in  said  Bill  and  finally  adopted 
in  conference,  (not  as  an  amendment  to  the  Act  after  its  passage), 
the  said  Seaion  14  was  expanded  into  a  section  which,  as  passed 
as  an  integral  part  of  the  entire  Bill  and  subject  to  all  the  language 
thereof,  was  in  fact  "the  isolated  and  disconnected  and  rough  and 
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mountainous"'  section  of  the  Taylor  Grazing  Act  ( in  like  manner 
as  its  Section  8  was  another  disposal  section  providing  for  ex- 
changes thereunder) . 

Section  14  was  in  the  Taylor  Grazing  Act  when  it  became 
law  on  June  28,  1934  (48  Stat.  1269). 

Third,  Appellees  allege  on  page  18  of  their  brief  that  Section 
7  of  the  Taylor  Grazing  Act  has  nothing  whatsoever  to  do  with 
the  disposal  sections  of  the  Taylor  Grazing  Act.  Specifically  they 
allege  that  "Section  7  deals  exclusively  with  homesteading". 

This  statement  is  simply  not  true.  The  record  is  clear  that  from 
December  31,  1954,  up  to  April  1,  1964,  public  sales  were 
governed  by  Part  250  of  the  regulations.'  And  that  during  all  of 
that  time  there  were  in  as  a  part  of  those  regulations  two  sections 
of  43  CFR  as  follows: 

"43  CFR  250.1  'Statutory  Authority'  and  i3  CFR  250.4 
(b)  'Action  upon  the  application  or  in  the  absence  of  ap- 
plications." 

43  CFR  250.1   clearly  recited  Section   14  of  the  act  of  June 
28,  1934  (48  Stat.  1274;  43  USC  1171). 
43  CFR  250.4  (b)  stated  in  part  as  follows: 

"(b)  The  authorized  officer  may  classify  under  Section 
7  of  the  Taylor  Grazing  Act  of  June  28,  1931,  (48  Stat.  1  272; 
43  USC  3I5f)  as  amended,  land  for  offering  under  this  part, 
and  he  may  authorize  such  offering  of  the  land  for  sale  if  he 

'Congress  never  did  enact  a  separate  Act  entitled  "The  Isolated  Tracts 
Act'.  On  August  3,  1846,  there  was  approved:  "An  Act  providing  for 
the  Adjustment  of  ail  suspended  Preemption  Land  Claims  in  the  several 
States  and  Territories".  Section  5  of  this  act  provided  for  the  sale  of 
lands  of  the  "second  class"  and  also  "isolated  and  disconnected"  tracts. 
This  section  5  was  incorporated  into  the  Revised  Statutes  as  Section 
2453,  later  amended,  and  further  expanded  by  the  Senate  and  placed 
in  the  House  Bill,  the  Taylor  Bill,  in  lieu  of  the  language  of  the  House, 
and  the  Senate  version  was  agreed  to  and  was  in  and  a  part  of  the  Bill 
when  it  was  approved  and  became  law  June  28,  1934,  as  The  Taylor 
Grazing  Act  (48  Stat.  1269).  The  Section  3  of  the  Act  of  August  3, 
1846,  did  not  provide  for  public  auction  sale,  did  not  provide  for  sale 
of  rough  and  mountainous  lands,  did  not  provide  for  evaluation,  .ind 
sold  land  at  SI. 2 5  per  acre. 

"43  CFR  250.1  and  following. 
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determines  in  accordance  with  existing  regulations  and  pro- 
cedures, that  such  land  is  suitable  for  disposal  as  an  isolated  or 
as  a  rough  or  mountainous  tract,  as  the  case  may  be."  (Em- 
phasis supplied).' 

Moreover,  for  confirmation  of  this,  one  has  but  to  refer  to 
Part  296  of  the  regulations  which  were  in  effect  unchanged  from 
December  31,  1954,  to  April  1,  1964,  to  find  spelled  out  in 
detail  under  43  CFR  296.2  to  43  CFR  296.7  the  action  upon  the 
application  where  classification  is  required  under  Seaion  7  of 
the  Taylor  Grazing  Act.  And  a  reading  of  these  said  sections 
show  quite  plainly  that  the  application  of  Section  7  was  not 
exclusively  with  homesteading;  and  they  further  show  and  spell 
out  that  upon  the  allowance  of  the  application  the  applicant  does 
have  thereafter  rights  which,  under  43  CFR  296.7  set  forth  the 
"Requirements  to  Earn  Title",  upon  full  compliance  with  the 
law  and  regulations. 

But  what  about  the  language  of  Section  7  of  the  Taylor  Grazing 

Mn  the  case  of  Nelson  A.  Gerttula,  A2-2716  (July  12,  1941 — Decisions 
of  the  Department  of  the  Interior),  the  Department  said: 

"In  large  part,  the  national  policy  of  conservation  and  development 
of  the  public  domain  and  its  natural  resources  is  implemented  by  the 
Taylor  Grazing  Act  and  in  particular  as  to  classification  by  Section  7 
and  by  the  executive  orders  mentioned  therein  .  .  . 

"This  withdrawal  and  reservation  may  however  be  terminated  by  the 
Secretary  in  his  discretion.  Upon  examination  an  appropriate  classi- 
fication of  any  of  these  withdrawn  lands  which  the  Secretary  finds 
are  less  valuable  for  grazing  than  for  some  other  of  the  uses  described 
in  Section  7,  the  Secretary  has  authority  under  this  section  to  restore 
them  to  entry,  selection  or  disposal  in  accordance  with  his  classifica- 
tion under  applicable  public  land  laws." 
In  addition,  it  was  stated  on  said  case  on  Page  228  (64  ID.): 
"However,  the  Secretary  of  the  Interior  is,  by  Section  7  of  the 
Taylor  Grazing  Act,  as  amended  authorized,  in  his  discretion,  to 
examine  and  classify  any  of  the  withdrawn  lands  which  are  more 
valuable  or  suitable  for  the  production  of  agricultural  crops  and  for 
the  production  of  native  grasses  and  forage  plants,  or  more  valuable 
or  suitable  for  any  other  use  than  for  the  use  provided  for  by  that 
act,  or  proper  for  acquisition  in  satisfaction  of  any  outstanding  lieu, 
exchanges,  script  rights  or  land  grant,  and  to  open  such  lands  to 
entry,  selection  or  location  for  disposal  in  accordance  with  such 
classification  under  applicable  public  land  laws." 
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Act  as  quoted  by  Appellees  in  support  of  their  contention  that 
Section  7  deals  exclusively  with  homesteading? 

The  answer  is  bluntly  that  Appellees  on  their  said  page  in 
their  said  brief,  particularly  on  Page  18,  do  not  quote  Section  7 
of  the  Taylor  Grazing  Aa.  They  quote  only  6S  words  out  of 
329.  They  do  this  in  three  disconnected  parts.  They  emasculate 
and  dismember  the  section.^ 

The  Taylor  GrazingAct,  by  virtue  of  its  authority  under  its 
Section  1  to  set  up  grazing  districts  over  the  public  domain,  and 
by  virtue  of  the  withdrawal  and  reservation  of  the  public  domain 
lands  under  the  Executive  Orders  set  forth   in   the  forepart  of 


^For  the  edihtation  of  the  Court,  Section  7  is  set  forth  below  in  full. 
Those  ponions  italicized  are  those  portions  which  Appellees  deleted 
from  their  quotation  of  Section  7: 

"Section  7.  The  Secretary  of  the  Interior  is  hereby  authorized  in 
his  discretion,  to  examine  and  classify  any  lands,  withdrawn  or  re- 
served by  Execuiiie  order  of  November  26,  1934  I  numbered  6910), 
and  amendments  thereto,  and  Executive  order  of  February  5,  195^ 
<  numbered  6964  i.  dr  within  a  grazing  district,  which  are  more  val- 
uable or  suitable  for  the  production  of  agricultural  crops  than  for 
the  production  of  native  grasses  and  forage  plants,  or  more  valuable 
or  suitable  for  any  otl}^r  use  than  the  use  provided  for  under  this 
Act  or  proper  for  acquisition  in  satisfaction  of  any  outstanding  lieu, 
exchange  or  script  rights  or  land  grant,  and  to  open  such  lands  to 
entry,  .selection  or  location  for  disposal  in  accordance  with  such 
classification  under  applicable  public-land  laws  except  that  home- 
stead entries  shall  not  be  allowed  for  tracts  exceeding  tliree  liundred 
and  twenty  acres  in  area.  Such  lands  shall  not  be  subject  to  disposition, 
settlement,  or  occupation  until  after  the  same  have  been  classified 
and  opened  to  entry:  PROVIDED,  that  locations  and  entries  under 
the  mining  laws,  including  the  Act  of  February  2.5,  1920.  as  amended, 
viay  be  made  upon  such  withdrawn  and  reserved  areas  without  regard 
to  classification  and  without  restrictions  and  limitations  by  any  pro- 
vision of  this  Act.  Where  such  lands  are  located  witlyin  grazing  dis- 
tricts reasonable  notice  shall  be  given  by  the  Secretary  of  the  Interior 
to  an)  permittee  of  such  lands.  The  applicant,  after  Ins  entry,  selection 
or  location,  is  allowed,  shall  be  entitled  to  the  possession  and  use  of 
such  lands:  PROVIDED,  that  upon  the  application  of  any  applicant 
qualified  to  make  entry,  selection  or  location,  under  the  public  land 
laws,  filed  in  the  land  office  of  the  proper  district,  the  Secretary  of 
the  Interior  shall  cause  any  tract  to  be  classified,  and  such  application, 
if  allowed  by  the  Secretary  of  the  Interior  shall  entitle  the  applicant 
to  a  preference  right  to  enter,  select,  or  locate  such  lands  if  opened 
to  entry  as  herein  provided.  1 43  USC,  Section  315f)-" 


13 

Section  7,  has  an  iron-clad  control  of  the  public  domain.  This 
was  true  before  passage  of  the  multi-use  act  in  1965,  by  virtue 
of  the  fact  that  before  any  application  for  disposal  or  use  of  the 
public  domain  lands  "under  the  public  land  laws"  (the  mining 
laws  and  Alaska  lands  excepted)  the  Secretary  had  the  duty  to 
process  any  application  under  any  of  the  said  laws  "and  in  his 
discretion  to  examine  and  classify". 

The  Secretary  could  deny  the  application.  He  could  allow  the 
application.  Once  allowed  under  Section  7  the  language  of  Sec- 
tion 7  itself,  and  also  the  specific  language  under  CFR  296.6 
'the  applicant  is  entitled  to  a  preference  right  of  entry",  which 
ripens  into  title  upon  completion  of  requirements  as  said  by  the 
Secretary's  own  regulations  at  that  time,  43  CFR  296.7. 

Fifth,  the  Appellees  next  go  into  the  legislative  history  of  the 
Taylor  Grazing  Act. 

If  this  legislative  history  is  gone  into,  the  Court  will  easil)' 
find  that  first  of  all  Section  7  and  1 4  were  in  the  Taylor  Grazing 
Bill  when  the  Senate  got  through  with  the  bill,  and  was  a  part 
of  said  Bill  when  it  was  approved  on  June  28,  1934  (48  Stat. 
1269).  Section  14  was  not  an  independent  act  but  a  portion  of 
the  Taylor  Grazing  Act  along  with  Section  7. 

As  originally  passed  in  the  Taylor  Grazing  Act  Section  7  of 
the  Taylor  Grazing  Act  dealt  only  with  the  classification  of  land 
for  homestead  entries."  Could  it  be  that  Appellees  were  looking 


^"Sccrion  7.  That  thie  Secretary  is  hereby  authorized,  in  his  discretion  to 
e.Kamine  and  classify  any  lands  within  such  grazing  districts  which  are 
more  valuable  and  suitable  for  the  production  of  agricultural  crops  than 
native  grasses  and  forage  plants,  and  to  open  such  lands  to  homestead 
entry  in  tracts  nor  exceeding  160  acres  in  area.  Such  lands  shall  not  be 
subject  to  settlement  or  occupation  as  homesteads  until  after  same  have 
been  classified  and  opened  to  entry  after  notice  to  the  permittee  by  the 
Secretary  of  the  Interior,  and  the  lands  shall  remain  a  part  of  the 
grazing  district  until  patents  are  issued  therefor,  the  homesteader  to  be, 
after  his  entry  is  allowed,  entitled  to  the  possession  and  use  thereof: 
PROVIDED,  that  no  lands  containing  water  holes,  springs,  or  water 
supplies  developed  or  improved  by  the  holder  of  any  grazing  permit  or 
his  predecessor  in  interest  shall  be  subject  to  classification,  settlement, 
entry,  or  patent  under  the  provisions  of  this  section. " 
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or  wishfully  thinking  of  this  version  of  Section  7  when  they  state 
that  Section  7  now  only  deals  with  homesteads. 

Section  7  of  the  initial  Bill  was  objected  to  by  Congressmen 
both  in  the  House  and  in  the  Senate  because  it  dealt  only  with 
homesteads  and  would  "absolutely  abrogate  the  homestead  law".** 

This  passage  of  Section  7  restricted  the  classification  of  land 
for  entry  to  only  homestead  entries.  This  is  the  position  that 
Appellees  now  want  to  take.  However,  happily,  Congress  dis- 
covered that  this  was  unworkable  and  June  26,  1936,  the  Taylor 
Grazing  Act  was  amended  and  Section  7  was  amended  to  enlarge 
classification  for  entries  to  other  types  of  persons  who  wish  to 
obtain  land  other  than  mere  homesteaders  and  to  make  such 
classifications  available  for  all  persons  seeking  "private  entry" 
not  just  homestead  entry.  The  initial  Senate  report  which  reported 
this  proposed  legislation  and  whose  report  was  accepted  and 
finally  adopted  as  legislation  is  contained  in  Senate  Report  No. 
2371  of  the  74th  Congress,  Second  Session.  On  page  2  of  this 
Senate  report,  the  Senate  Committee  on  Public  Lands  and  Surveys 
reported  as  follows: 

"It  is  proposed  to  amend  Section  7  of  the  Taylor  Grazing 
Act  so  as  to  provide  a  more  practicable  and  satisfactory  method 
of  classification  of  lands  within  a  grazing  district  and  to  ttnike 
available  for  private  entry  lands  which  are  more  valuable  for 
other  purposes  than  grazing."  (Emphasis  Supplied) 
After  this  report  was  adopted  by  the  Senate,  it  was  approved  by 
the  House. 

Therefore,  Congress  wished  to  change  the  law  and  give  the 
right  of  entry  to  all  {xople  other  than  merely  homestead  entry- 
men. 

The  new  Section  7  of  1936  of  the  Taylor  Grazing  Act  further 
provided  that: 

"Upon  the  application  of  any  applicant  qualified  to  make 
an  entry  .  .  .  under  the  public  land  laws  .  .  .  the  Secretary  of 

"Congrcssion.TJ  Record,  73r(i  Congress,  2ci  Session,  April   10,  1934,  page 
6369. 
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the  Interior  shall  cause  any  tract  to  be  classified  and  such  appli- 
cation, if  allowed  by  the  Secretary  of  the  Interior,  shall  entitle 
the  applicant  to  a  preference  right  to  enter  .  .  ."  (Emphasis 
Supplied) 

In  regards  to  the  rights  of  someone  who  has  made  an  entry 

in  general,  it  is  stated  in  73  CJS  Public  Lands,  Section  41,  Page 

691  as  follows: 

"General,  one  who  has  made  a  legal  entry  on  public  land 

acquires  an  equitable  title  or  equitable  rights,  but  the  naked 

legal  title  to  the  land  remains  in  the  government  until  the 

issuance  of  a  patent  therefor.  The  equitable  title  cannot,  if  his 

entry  was  legal  and  valid,  be  divested  without  his  consent,  and 

his  right  to  the  patent  can  be  defeated  only  by  a  finding  by 

the  land  department  that  he  was  not  qualified  to  acquire  the 

title,  or  that  the  land  was  not  subject  to  his  entry,  and  in  this 

respect  the  character  of  the  land  is  to  be  determined  by  the 

facts  as  known  to  exist  at  the  date  of  such  entry." 

If  Congress  had  intended  to  have  said  Section  7  of  the  Taylor 

Grazing  Act  apply  only  to  homesteads,  as  Appellees  would  have 

this  Court  believe,  then  all  it  would  have  had  to  have  done  would 

have  been  to  leave  said  section  as  it  existed  in   1934  instead  of 

amending  it  in  1936. 

At  this  time,  Section  14  was  still  a  section  of  the  Taylor  Graz- 
ing Act  along  with  Section  7.  As  to  what  Appellees  on  Page  20 
of  their  brief  call  "the  independence  of  the  Isolated  Tracts  Act 
from  the  homestead  laws",  we  respectfully  point  out  that  Congress 
never  did  pass  any  such  named  Act  as  "The  Isolated  Tracts  Act". 
The  legislative  history  attendant  the  initial  authority  for  the 
sale  of  isolated  tracts  which  Appellees  set  forth  on  Page  17  of 
their  brief,  is  garbled  and  with  an  apparent  intent  to  label  the 
Taylor  Grazing  Act  as  the  "Isolated  Tracts  Act". 

This,  of  course,  is  not  so.  Section  14  is  a  section  of  the  Taylor 
Grazing  Act  and  this  Section  14  provides  for  the  sale  of  "isolated 
and  disconnected  and  rought  and  mountainous  tracts".  To  label 
the  Taylor  Grazing  Act  as  the  "Isolated  Tracts  Act"  even  paren- 
thetically as  Appellees  do  on  their  Page  17  is  as  miseading  and  as 
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wrong  as  their  presentation  to  this  Court  in  Ferry  I's.  JJdull  in 
creating  the  picture  that  there  actually  was  a  separately  named 
80-year-old  act  named  "The  Isolated  Tracts  Act". 

As  it  originated  in  the  Act  of  August  3,  1846,  the  sale  of 
isolated  and  disconnected  tracts  did  most  certainly  have  to  do  with 
both  homesteads  and  sales.  The  Act  of  August  3,  1846,  was  en- 
titled, not  the  Isolated  Tracts  Act,  but  "An  Act  for  the  Adjustment 
All  Suspended  Preemption  Land  Claims  in  the  Several  States 
and  Territories". 

It  was  Section  5  thereof  which  provided  for  the  sale  of  lands  of 
the  "second  class"  and  such  other  "isolated  or  disconnected"  tracts; 
it  covered  homesteads  and  sales.  It  was  this  Section  5  of  the  Act 
of  August  3,  1846,  which  was  incorporated  into  the  Revised 
Statutes  as  Section  2455.  Sale  was  not  by  public  auction.  Lands 
were  not  evaluated,  price  was  $1.25  per  acre,  later  S2.(){)  per 
acre  for  certain  lands. 

So  this  is  the  history  of  Section  2455  of  the  Revised  Statutes, 
actually  Section  5  of  the  Act  of  August,  1846,  whose  title  had 
no  more  relation  to  the  appellation  "The  Isolated  Tracts  Act"  as 
the  Taylor  Grazing  Act  has  because  it  embodies  within  it  as  its 
Section  14  a  section  which  provides  for  the  sale  of  "isolated  and 
disconnected  and  rough  and  mountainous  tracts". 

Yet  Appellees  persist  in  attaching  the  appellation  "The  Iso- 
lated Tracts  Act"  to  both  laws.  Why?  Because  in  the  case  of 
Ferry  v.  Udall.  supra,  they  painted  such  a  picture  of  an  "80  year 
old"  separate  one  paragraph  Act  of  Congress  that  the  decision 
of  this  Court  in  that  case  does  not  even  mention  Section  7  or 
Section  14  of  the  Taylor  Grazing  Act;  does  not  even  mention  as 
such  the  Taylor  Grazing  Act  itself;  but  on  the  contrary  speaks 
specifically  of  "The  Isolated  Tracts  Act". 

On  Page  19  and  20  of  Appellees  brief  they  take  refuge  in 
current  regulations  and  cite  43  CFR,  subpart  22 11.  The  question 
might  well  be  asked  what  do  current  regulations  have  to  do 
with  this  case?  Appellees  speak  of  the  2200  series.  These  did  not 


17 

come  into  being  until  April  1,  1964. 

The  eight-year-period  we  are  dealing  with  in  the  subject  case 
started  April  25,  1956,  with  the  application  for  public  sale  (when 
Appellant  was  58  years  of  age),  and  the  period  ended  with  the 
final  decision  of  the  Secretary  on  December  20,  1963  (when 
Appellant  was  65  years  old). 

During  that  entire  period,  in  fact  from  December  1,  1954,  to 
April  I,  1964,  the  regulations  applicable  to  our  subject  case 
were  Part  250-Public  Sales  and  Part  296-Classifications;  and 
the  language  never  varied  during  that  period  as  to  43  CFR  250.1 
of  250.4(b)  or  250.11  or  250.12(c)  nor  did  it  vary  as  to  43 
CFR  296.1  or  296.2  or  296.6  or  296.7.  It  was  not  until  July 
28,  1964,  that  the  Secretary  made  effective  the  parts  2200  which 
he  tries  to  inject  into  the  facts  at  this  late  date. 

On  Pages  20  and  2 1  of  their  brief.  Appellees  say  that  appellants 
"ignore"  the  provisions  of  43  CFR  250.5. 

Appellants  do  no  such  thing.  It  is  the  Secretary  who  ignores 
all  of  his  other  regulations  of  Part  250  and  Part  296  in  order  to 
make  a  sovereign  use  of  one  of  them  over  all  the  others.  If  the 
Secretary's  position  is  correct,  and  the  position  of  this  Court  in 
the  Ferry  case  is  correct,  then  there  is  no  sense  in  having  any 
of  the  other  regulations  under  the  whole  Taylor  Grazing  Act. 

It  is  appellants  who  misuse  43  CFR  250.5.  They  ignore  the 
decisions  of  the  Supreme  Court  of  the  United  States  which  say 
that  the  language  contained  in  such  regulations  as  250.5  is  not 
peculiar  to  just  one  of  the  public  land  laws  but  on  the  contrary 
appears  in  the  regulations  covering  many  of  them,  that  the 
power  of  the  Secretary  in  such  words  is  not  arbitrary  but  on  the 
contrary  is  "judicial  in  nature"  and  that  it  is  the  plain  "duty"  of 
the  Secretary  under  that  language  to  make  a  "judicial  determina- 
tion" as  to  whether  or  not  what  was  required  to  be  done  has  in 
faa  been  done.^ 

In  this  regard  the  Court  should  remember  that  Appellees  have 
'•"Daniels  vs.  Wagner,  supra. 
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admitted  in  the  lower  Court  that  Appelants  have  done  all  that 
was  required  of  them  to  do  under  the  law  and  the  regulations. 
It  is  the  Secretary  who  in  the  Ferry  vs.  Udall,  supru.  case  sold 
this  Court  on  the  proposition  that  the  whole  gravamen  is  not  the 
compliance  with  the  rules  and  regulations  and  the  performances 
required  thereunder,  but  the  issuance  of  a  piece  of  paper  reciting 
that  these  acts  have  been  done. 

The  Secretary,  using  an  arbitrary  and  sovereign  application  of 
43  CFR  250.5,  interjected  new  issues  four  and  a  half  years  after 
the  initial  sale,  merely  because  a  piece  of  paper,  a  so-called  cash 
certificate,  an  inter-office  memorandum,  had  not  been  issued.  He 
disregards  the  provisions  of  43  CFR  250.5  and  43  CFR  250.12(c) 
which  specifically  state  that  when  the  acts  have  been  done  a  cash 
certificate  "uill"  issue  and  disregards  43  CFR  296.1-296.7  in- 
clusive, and  ignores  the  Taylor  Grazing  Act  and  Sections  7  and  1  1 
thereof  in  favor  of  some  mythical  isolated  tracts  act. 

And  to  extend  the  proposition  of  unbridled  power  within  the 
Secretary,  the  Appellees,  in  their  own  brief,  warned  this  Court 
that  nothing  they  state  in  their  brief  should  be  construed  to  bind 
them  to  the  position  that  even  the  issuance  of  a  piece  of  a  piece  of 
paper  called  a  cash  certificate  will  bind  them.'" 

U 

On  Pages  13  and  14  of  Appellees'  Brief,  Appellees  deny  there 
is  any  distinction  between  the  two  cases  involved  in  Ferry  vs. 
Vdtill  and  Appellants'  Lewis  case  now  before  this  court.  This  is 
simply  not  the  fact.  There  is  a  difference.  Some  of  these  distin- 
guishing faas  from  Ferry  vs.  Udall,  supru.  arc: 

1 .  Appellants'  sale  was  vacated  by  the  Manager,  Phoenix,  Land 
Office,  on  the  basis  of  a  retroactive  application  of  certain  unpub- 
lished in  the  Federal  Register  "anti-speculation"  press  release 
policy  pronouncements  of  February  5  and  23,  I960,  issued  by 
Secretary  Seaton.  No  mention  was  made  of  price;  the  Udall  policy 
pronouncements  of  1961  had  not  yet  been  made. 

'"Page  16  of  Appellees  Brief. 
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Neither  the  Ferry  (Baker)  sale,  nor  the  Freeman  (Copeland) 
sale  were  ever  vacated  by  the  Manager,  Phoenix  Land  Office.  The 
Ferry  case  went  up  to  the  Secretary  through  the  Director  on  a 
charge  of  illegal  bidding  at  the  sale.  There  the  Assistant  Secretary 
struck  it  down  twice,  the  last  time  on  the  basis  of  price  as  set 
forth  in  the  new  Secretary  Udall's  price  policies  of  February  14, 
1961. 

The  Freeman  case  went  up  to  the  Director  on  appeal  from  a 
fight  between  preference  right  applicants  where  the  Director 
himself  vacated  the  sale  on  the  basis  of  price  as  set  forth  in  the 
Udall  price  policies  of  February  14,  1961. 

Neither  of  the  tivo  cases  or  sales  involved  in  Ferry  vs.  Udall 
case  uere  ever  turned  dotvn  on  the  basis  of  the  Seat  on  '"Anti- 
Speculation"  policies. 

2.  In  Appellants'  case  on  October  11,  I960,  the  Director 
affirmed  the  vacating  by  the  Manager  of  the  Applicants'  sale  on 
the  same  basis,  that  is,  the  Seaton    "Anti-Speculation"  policies. 

In  neither  of  the  two  Ferry  vs.  Udall  sales  were  they  vacated 
at  any  stage  for  that  reason.  They  were  vacated  on  the  basis  of 
Secretary  Udall's  February  14,  1961,  price  policies. 

3.  Some  41/2  years  after  the  Appellants'  sale  was  vacated  by 
tb.c  Manager,  Phoenix  Land  Office,  the  Secretary  considering  the 
case  on  appeal,  injected  for  the  first  time  the  matter  of  price.  He 
found  that  the  Government's  own  employees  had  4  V2  years  before 
made  a  mistake  in  valuating  the  land,  decided  the  Government 
iiad  made  a  bad  bargain,  and  therefore  he  upiicld  the  vacating  of 
the  sale  on  a  basis  never  before  presented  in  the  proceedings. 

This  AV2  year  time  issue  was  not  prevalent  in  the  two  sales 
involved  in  Ferry  vs.  Udall. 

4.  After  the  Secretary  had  made  the  final  decision  on  December 


the  Manager  of  the  Phoenix  Land  Office  to  vacate  Appellants' 
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Sale.  He  did  this  according  to  his  memorandum  letter  of  June 
I960  to  the  Manager  on  two  (2)  grounds: 

(a)  The  retroactive  application  of  the  "Anti-Speculation" 
policies  of  the  Secretary,  and 

(b)  He,  himself,  had  made  a  unilateral  investigation  and 
had  determined  in  his  own  mind  that  Mr.  Lewis  was  a  spec- 
ulator and  should  therefore  be  punished  by  having  the  sale 
vacated. 

and  for  these  two  reasons,  the  Arizona  State  Supervisor  ordered 
the  Manager  to  vacate  the  sale  of  November  3,  1959. 

This  situation  was  not  present  in  either  of  the  Ferry  cases. 

5.  Other  actions  of  the  Secretary  and  the  then  Director  in  the 
treatment  of  Lewis  during  the  processing  of  his  appeals,  involved, 
among  others,  a  disregard  by  those  officials  of  the  Secretary's  own 
regulations. 

None  of  these  abuses  were  present  in  the  case  of  Ferry  vs.  UJall. 

Finally,  it  is  to  be  pointed  out  that  the  act  of  branding  Mr. 
Lewis  as  a  speculator  under  policies  of  the  Secretary,  do  amount  to 
a  bill  of  attainer  by  said  Secretary  and  for  this  proposition  Ap- 
pellants refer  this  Court  back  to  his  original  brief. 

CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  submitted  that  the  Dis- 
trict Court's  Order  granting  Appellees'  motion  for  summary  judg- 
ment and  denying  Appellants'  motion  for  summary  judgment  be 
reversed,  and  the  cause  be  remanded  with  instructions  to  enter 
an  Order  granting  Appellants'  motion  for  summary  judgment  and 
denying  Appellees'  motion  for  summary  judgment. 
Respectfully  submitted, 

HOLMAN,  LEWIS,  MacARTHUR  &  CARVER 
Attorneys  for  Perky  M.  Lewis  and 
MildrejJjfer^Sfwj^  ^ 
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No.  21168 


IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


LOGAN  LANES,  INC..  an   Idaho   Corporation, 

Appellant, 

vs. 

BRUNSWICK  CORPORATION,  a  Delaware  Corporation, 

Appellee. 


Appeal  from  the  United  States  District  Court  for 
THE  District  of  Idaho,  Eastern  Division 


BRIEF  OF  APPELLANT 


STATEMENT  OF  PLEADINGS 
AND  JURISDICTION 

This  action  was  commenced  in  the  United  States  Dis- 
trict Court  for  the  District  of  Idaho,  Eastern  Division, 
January  21,  1966,  by  filing  the  complaint  and  having  sum- 
mons issued  (R  4-13).  The  summons  was  handed  to  the 
United  States  Marshal  January  24,  1966,  and  that  date 
he  served  a  copy  of  complaint  on  the  appellee  (R  14)  and 
the  cause  received  its  docket  number  4-66-5.    Subsequent 
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thereto  on  February  8,  1966  (R  20  and  R  31),  sixty  four 
interrogatories  (R  15-19)  and  formal  requests  for  admis- 
sions with  attached  exhibits  (R  21-35)  were  each  served 
on  the  appellee.  On  February  14,  1966,  the  appellee  ap- 
peared and  filed  a  motion  supported  by  stipulation  (R  32) 
on  which  the  court  entered  formal  Order  February  15, 
1966  (R  33).  March  7,  1966,  the  appellee  appeared  through 
filing  a  Motion  to  Dismiss  ( R  34 )  and  on  the  same  date 
and  without  supporting  brief,  the  appellee  filed  a  Motion 
for  Extension  of  Time  (R  36-37).  Appellant  served  and 
filed  on  March  25,  1966,  Motion  for  Order  Compelling  De- 
fendant to  Answer  Interrogatories  (R  38-39)  with  support- 
ing Brief  in  support  of  the  motion  (R  40-42).  Thereafter 
on  April  13,  1966,  the  appellant  filed  and  served  an 
Amended  Complaint  (R  43-52);  and  on  April  21,  1966,  the 
appellee  filed  a  Motion  to  Dismiss  the  amended  complaint 
(R  53). 

Jurisdiction  in  the  original  action  was  maintained 
(Amended  Complaint  R  43-45,  47)  and  the  proceedings 
were  commenced  (Complaint  R  4-5,  7)  against  the  defend- 
ant under  Sections  15  and  13  of  Title  15,  United  States 
Code,  being  part  of  the  act  of  Congress  of  July  2,  1890, 
entitled  "An  Act  to  Protect  Trade  and  Commerce  against 
the  Lawful  Restraint  of  Monopoly",  as  amended,  commonly 
known  as  the  Sherman  Act  and  the  Clayton  Act  and  the 
Robinson-Patman  Act,  and  in  particular  that  Act  of  Oc- 
tober 15,  1914,  c  323,  Section  2,  38  Stat  730;  June  19, 
1936,  c  592,  Sec.  1,  49  Stat  1526;  and  this  is  a  suit  authorized 
by  the  Act  of  October  15,  1914,  c  323,  Sec.  4,  38  Stat  731, 
referred  to  also  as  15  USC,  Sec.  15. 


The  jurisdiction  of  the  District  Court  was  and  is  in- 
voked pursuant  to  the  above  and  this  being  a  civil  action 
over  which  said  district  court  had  original  jurisdiction 
pursuant  to  the  act  of  June  25,  1948,  c  646,  62  Stat  931, 
cited  also  28  USC  1337.  (Although,  jurisdiction  might  well 
lie  also  by  virtue  of  78  Stat  445.  cited  also  as  28  USC, 
Sec.  1332.)  After  hearing  in  open  court  on  May  20,  1966, 
the  court  denied  the  motion  of  plaintiff  to  compel  defend- 
ant to  answer  interrogatories  and  granted  defendant's 
motion  for  extension  of  time  to  answer  plaintiff's  interrog- 
atories "allowing  10  days  after  the  ruling  on  defendant's 
motion  to  dismiss,  for  defendant  to  answer"  (R  65).  On 
June  6,  1966,  the  District  Court  entered  final  Judgment 
in  favor  of  the  appellee  and  against  appellant  in  nature 
of  granting  a  Summary  Judgment  (R  104).  On  June  16, 
1966,  appellant  filed  and  served  on  appellee  a  Notice  of 
Appeal  (R  105-106)  and  Bond  for  Costs  on  Appeal  (R  107- 
108)  and  on  June  17,  1966,  filed  its  Designation  of  Con- 
tents of  Record  on  Appeal  (R  109-1 11  j  and  has  filed 
with  this  court  a  Designation  of  the  Record  and  Appellant's 
Statement  of  Points   (R  114-115). 

The  jurisdiction  of  this  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  is  invoked  under  28  USC, 
Sees.  1291  and  1294,  that  is  the  following  statutes:  62 
Stat  929;  65  Stat  726;  72  Stat  348;  62  Stat  930;  65  Stat  727; 
72  Stat  348;  73  Stat  10;  75  Stat  417. 


STATEMENT  OF  THE  CASE 

Questions   Involved 

Substantive  and  procedural  questions  are  involved  on 
this  appeal. 

First,  we  present  the  procedural  questions  in  the  case 
by  a  succinct  analysis.  After  ten  days  from  the  commence- 
ment of  the  action  pursuant  to  Rule  33  of  the  Federal 
Rules  of  Civil  Procedure,  the  appellant  on  February  8, 
1966  (R  20)  served  Interrogatories  (R  15-20)  and  on  that 
same  date  (R  31)  pursuant  to  Rule  36.  Federal  Rules  of 
Civil  Procedure,  served  appellee  with  Requests  for  Admis- 
sions. Such  requests  contained  attached  exhibits  (R  26-30) 
requesting  genuineness  and  authenticity.  Appellee  being 
compelled  to  answer  within  twenty  days  after  the  service 
of  the  summons  and  complaint  upon  it  or  to  answer  prior 
to  February  15,  1966,  pursuant  to  Rule  12,  FRCP,  and 
having  ten  days  to  serve  written  objections  or  fifteen  days 
to  answer  the  interrogatories  pursuant  to  Rule  33,  FRCP. 
and  ten  days  to  deny  the  admissions  requested  without 
same  being  deemed  admitted  pursuant  to  Rule  36,  FRCP, 
and  the  time  periods  on  interrogatories  and  requests  run- 
ning from  February  8,  1966,  when  each  of  these  were 
served,  did  state  to  the  court  a  desire  for  additional  time 
in  which  to  plead  to  the  complaint  and  in  which  to  an- 
swer or  object  to  interrogatories  and  to  deny  or  respond 
to  requests  for  admissions,  moving  the  court  to  extend 
the  time  to  March  7.  1966,  "within  which  to  plead  to  or 
answer  the  said  complaint  and  extend  the  time  in  which 
to  object  to  or  answer  the  said  Interrogatories  and  the 
time   in   which   to   deny   or   respond   to   the   Requests   for 


Admissions,  up  to  and  including  Monday,  March  7,  1966, 
.  .  .";  and  the  appellant  through  its  attorney,  stipulated 
that  it  did  not  object  to  such  additional  time  "if  such 
Complaint  and  Interrogatories  and  Requests  for  Admis- 
sions be  pleaded  to,  answered  or  responded  to  or  as  appro- 
priate denied  on  or  before  March  7.  1966"  (R  32),  the 
court  then  ordered  that  the  appellee,  the  defendant  below, 
be  granted  such  extension  of  time  and  "the  Defendant  is 
hereby  ordered  to  answer  or  otherwise  plead  to  the  said 
complaint  and  object  to  or  answer  the  interrogatories 
hereinbefore  served  and  respond  to  or  deny  the  several 
requests  for  admissions  hereinbefore  posed  on  or  before 
March  7,  1966."   (R  33). 

On  the  last  day  and  date  so  allowable  the  appellee 
responded  to  the  complaint  by  filing  a  Motion  to  Dismiss 
(R  34).  On  this  same  last  day,  the  appellee  filed  a  Motion 
for  Extension  of  Time  (R  36)  and  served  same  that  date 
by  mail  (R  37).  The  appellee  in  filing  this  latter  motion 
did  not  file  a  brief  containing  a  written  statement  of 
reasons  in  support  thereof  or  a  memorandum  of  the  points 
and  authorities  relied  upon  by  it  as  so  provided  by  rule  of 
the  district  court  (R  35)  being  Rule  7  of  the  United  States 
District  Court  for  the  District  of  Idaho,  effective  March  7. 
This  rule  provides  that  failure  by  the  moving  party  to 
file  any  instrument  or  memorandum  of  points  and  au- 
thorities so  provided  shall  be  deemed  a  waiver  by  the 
moving  party  of  such  motion   (R  35 — last  paragraph!. 

Ten  days  having  passed  after  March  7.  1965,  in  which 
to  object  to  the  Interrogatories  and  fifteen  days  having 
passed  and  defendant  not  having  answered  said  interrog- 


atories  and  not  having  filed  any  denial  to  the  requests  for 
admissions,  the  plaintiff  then  served  and  filed  March  24, 
1966,  its  motion  for  order  compelling  defendant  to  answer 
the  interrogatories   (R  38-39). 

The  appellant  by  the  failure  of  appellee  to  deny  the 
admissions  asserted  and  maintained  the  same  should  be 
deemed  admitted  as  provided  by  rule,  and  pursuant  to 
the  federal  rules  of  civil  procedure  filed  a  motion  for  order 
compelling  appellee  to  answer  the  interrogatories  (R  38- 
39),  and  served  and  filed  brief  in  support  of  its  Motion 
to  Compel  answers  to  Interrogatories  (R  40-42).  On  April 
13,  1966,  as  allowed  by  Rule  15.  FRCP,  the  plaintiff  filed 
and  served  amended  complaint  (R  43-52).  Thereafter  the 
defendant  served  and  filed  a  Motion  to  Dismiss  the 
amended  complaint  (R  53).  The  procedural  questions  pre- 
sented are  whether  the  requests  should  be  deemed  ad- 
mitted, whether  the  court  erred  in  denying  the  motion  of 
plaintiff  to  compel  the  defendant  to  answer  interrogatories 
and  whether  the  court  erred  in  granting  the  motion  of  the 
defendant  for  extension  of  time  and  whether  the  defendant 
should  now  be  compelled  to  answer  fully  each  interrog- 
atory having  waived  objection  thereto,  and  whether  the 
trial  court  erred  in  not  either  ignoring  or  ordering  stricken 
such  motion  i'or  extension  of  time.  Further  the  question 
is  involved  whether  the  trial  court  prematurely  frustrated 
discovery  efforts  which  appellant  asserts  were  legitimately 
open  to  it  to  explore  and  develop  the  facts  on  public  use 
of  competing  facilities  and  other  background  facts  and 
disco\er  the  relevant  facts  to  develop  the  evidence  on  which 
the  alleged  harm  has  sprung.  The  further  question  in- 
volved is  whether  a  trial  court  has  a  right  to  so  extinguish 
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all  preliminary  discovery  efforts,  as  well  as  the  question 
of  the  right  asserted  by  appellant  in  a  party  to  have  all 
the  facts  determine  the  legal  consequences,  and  after  re- 
fusing preliminary  discovery  may  a  court  grant  judgment 
against  such  party  denied  the  benefit  to  develop  the 
relevant  background  facts. 

The  questions  involved  in  granting  the  Motion  to 
Dismiss  directed  to  the  Amended  Complaint  were  raised 
by  the  filing  of  the  Appeal  to  the  Judgment   (R  105-106). 

The  substantive  questions  arise  from  applying  the 
Robinson-Patman  amendments  of  the  Clayton  Act  to  the 
facts  set  out  in  the  amended  complaint  (R  43-52).  These 
questions  arose  when  the  court  granted  the  Motion  to 
Dismiss  by  treating  it  as  a  Motion  for  Summary  Judgment 
which  brought  into  consideration  the  facts  found  in  the 
amended  complaint,  treating  such  facts  therein  alleged  as 
ti  UG.  The  facts  are  found  by  considering  the  allegations 
in  the  record  on  pages  43-52.  In  summary  such  facts  are 
that  Brunswick  Corporation,  appellee  herein,  organized  and 
existing  under  the  laws  of  Delaware,  operating  a  manu- 
facturing plant  in  Michigan,  with  its  main  offices  in  Chi- 
cago, Illinois  (Par  4,  R  44),  is  in  the  business  of 
manufacturing,  selling  and  distributing  in  interstate  com- 
merce, bowling  equipment  and  lanes  and  property  incident 
to  bowling  activity  and  billiard  and  snooker  tables  and 
other  machinery  and  equipment  incidental  to  bowling  and 
billiard  operations  to  customers  in  the  several  states  of  the 
United  States,  in  the  course  of  which  business  there  is  a 
constant  and  continuous  stream  of  trade  and  commerce 
between  the  states  and  the  activities  of  the  appellee  are 
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within  and   directly  affect  commerce   among  the   several 
states  (R  43-44). 

In  1959  appellant,  organized  as  an  Idaho  corporation 
(Par  3,  R  44),  started  in  business  and  like  other  dealers 
and  businesses  so  situated  purchased  from  appellee  equip- 
ment, lanes,  automatic  pin  setters  and  property  for  the 
purpose  of  setting  up  bowling  alleys  and  charging  the 
public  an  amount  for  bowling  (Par  6,  R  45).  From  that 
time  and  continuously  after  the  appellant  remained  and 
is  a  customer  of  appellee,  ordering  from  yearly  or  periodic 
catalog  or  price  lists  supplied  it  by  appellee,  and  being 
solicited  by  appellee  at  intervals.  The  appellant  makes 
most  of  its  purchases  from  appellee.  The  appellant  buys 
from  appellee  and  appellee  sells  to  appellant  commodities 
in  a  rather  continual  and  continuous  course  of  dealing 
(R  46).  The  cash  price  for  the  sixteen  lanes  and  pinsetters 
was  $212,005.63  (Par  13,  R  48) 

The  lanes  and  pinsetters  and  equipment  of  the  appel- 
lant have  been  well  maintained  and  modernized  and 
through  a  contract  with  appellee  of  July  18,  1963,  specific 
modernization  was  undertaken  (Par  14,  R  50),  wherein 
other  major  commodities  were  sold  to  appellant  at  a  cash 
price  of  $29,723.24,  a  higher  price  than  its  competition  to 
the  extent  of  the  discriminatory  percentage  (Par  13,  R  48- 
49). 

At  the  time  appellant  commenced  business  and  since 
competitors  of  appellant  serve  the  same  competitive  area 
and  solicit  customers  from  the  same  population  area  and 
compete  for  the  same  customers  and  among  these  competi- 
tors is  a  business  located  in  a  student  union  building  in 


the  same  county,  which  particular  competitor  has  always 
been  openly  competitive  to  appellant  (Par  10,  R  46). 

The  appellant  with  other  operators  of  bowling  lanes 
in  the  area  comprising  the  states  of  Idaho  and  Utah  have 
a  common  interest  in  maintaining  free  and  unhampered 
markets  for  the  purchase  of  bowling  lanes,  pinsetters,  and 
equipment  from  manufacturers  or  distributors  and  the 
ability  of  the  appellant  and  other  such  operators  to  main- 
tain and  conduct  their  trade  or  business  is  fully  dependent 
upon  their  ability  to  purchase  without  favor  or  preferential 
pricing  and  price  discrimination   (Par  7,  R  45). 

Appellant  operates  an  establishment  for  bowling  and 
billiards  known  as  Logan  Lanes  in  Cache  County,  Utah, 
and  has  caused  a  large  modern  building  on  a  large  lot  to 
be  constructed  and  invested  laige  amounts  of  money  on 
equipment  and  large  sums  for  promotion  and  advertising 
and  maintains  a  modern  building  with  large  investment  in 
bowling  lanes,  and  related  property  with  a  staff  to  serve  its 
customers  and  that  this  business  is  a  competitive  business 
in  which  the  appellant  has  developed  valuable  good  will 
and  excellent  reputation  and  a  large  profitable  business 
among  its  customers,  the  bowling  public  in  the  area,  and 
did  enjoy  a  profitable  business  until  the  effect  of  the  dis- 
crimination and  but  for  the  discriminatory  acts  it  would 
have  continued  to  enjoy  a  lucrative  business  and  have  in- 
creased its  profits  and  prospered    (R  45-46). 

After  the  plaintiff  started  in  business  the  appellee  sold 
to  this  competitor  of  appellant  commodities  of  like  grade 
and  quality  for  the  use  and  benefit  of  such  competitor  and 
consumption  in  its  business  activities  at  a  price  lower  than 


10 

it  sells  such  commodities  of  same  or  like  grade  and  quality 
to  appellant,  the  price  difference  being  in  general  sales 
approximately  17%  to  25%  lower  to  such  competition  than 
to  Plaintiff  (Par  13,  R  47). 

The  appellee  in  one  major  sale  discriminated  against 
the  appellant  by  selling  to  the  Utah  State  Building  Board 
commodities  of  like  grade  and  quality  for  use  and  consump- 
tion in  Cache  County,  Utah,  on  or  about  March  or  April, 
1964,  when  it  sold  ten  lanes  and  pinsetters  for  $81,118.56 
or  an  approximate  price  of  $8,111.86  per  lane  and  the  appel- 
lee at  a  lower  and  discriminating  price  sold  and  continues 
to  sell  snooker  and  billiard  tables  and  other  equipment  to 
the  said  Utah  State  Building  Board  or  others  for  use  in 
competition  with  the  appellant  in  Cache  County,  Utah 
(Par   13-9.  R  49). 

That  the  property  and  commodities  so  sold  to  the  Utah 
State  Building  Board  by  Appellee  were  sold  for  the  pur- 
pose and  use  in  competition  with  the  appellant  and  were 
to  be  and  have  since  the  fall  of  1964  been  used  in  com- 
petition  with   the  appellant. 

On  the  major  sale  there  was  an  unlawful  price  dis- 
crimination practiced  by  the  appellee  against  the  appellant 
of  $4,980.00  per  lane  or  a  total  of  $79,680.00  as  applied  to  the 
sixteen  lanes  of  appellant  (Par  13,  R  49).  From  at  least 
October  5,  1960,  and  at  all  times  since  and  at  the  present 
time  the  appellee  continued  ?nd  does  continue  up  to  the 
present  time  to  discriminate  against  the  appellant  by  sell- 
ing to  competition  of  appellant  any  and  all  bowling  equip- 
ment and  other  commodities  on  the  discount  basis  of  from 
17%  to  25%r. 
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That  as  a  result  of  the  unlawful  discrimination  in 
prices  the  appellant  has  been  and  is  unable  to  successfully 
compete  with  the  competitor  lanes  enjoying  the  lower  prices 
as  granted  by  appellee  in  Cache  County,  Utah,  and  appel- 
lant must  charge  a  higher  per  line  cost  to  each  bowler  than 
its  competitor;  and,  the  competitor  due  to  the  unlawful 
price  discrimination  has  secured  its  lanes,  pinsetters,  and 
other  equipment  at  a  reduced  price  and  as  a  result  charges 
its  customers,  the  bowling  public  in  the  area  of  Cache 
County,  approximately  17"/^  to  just  over  Tl%  less  than  ap- 
pellant though  each  provide  the  same  facilities  (Par  11,  R 
46-47 ) .  As  an  obvious  and  direct  consequence  of  such  dis- 
crimination practiced  by  appellee  such  competition  of  ap- 
pellant would  be  expected  to  and  does  charge  lower  prices 
to  customers  than  appellant  can  afford  to  charge  or  be 
expected  to  charge  customers   (Par  11,  R  47). 

After  appellant  originally  acquired  equipment  and 
other  commodities  from  appellee,  the  appellant  has  been 
allowed  to  and  has  purchased  commodities  from  appellee 
but  only  at  a  higher  price  for  such  commodities  than  the 
appellee  charges  the  competitor  of  appellant  and  the  appel- 
lee did  not  make  the  same  lower  price  available  to  appellant 
as  it  has  made  available  for  the  use  of  such  competition. 
The  appellee  reduced  its  prices  for  commodities  used  by 
the  competitor  of  appellant  while  continuing  to  charge 
appellant  a  higher  price  on  such  commodities  and  without 
giving  appellant  an  opportunity  to  purchase  at  the  same 
lower  price  and  appellee  created  a  difference  in  prices  for 
commodities  of  like  grade  and  quality  which  prices  were 
not  available  at  the  same  time  to  all  competing  purchasers 
and   which   lower  prices   were  not  available   to  appellant 
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(Par  12,  R  47).  The  actions  of  the  appellee  were  so  overt 
and  callous  in  injuring  the  appellant  in  Cache  County,  Utah, 
that  the  appellee  knew  or  should  have  known  that  such 
price  discrimination  and  in  such  large  percentage  would 
not  allow  the  appellant  to  compete  in  the  area  and  would 
in  fact  inflict  great  damage  on  appellant  and  effectually 
force  it  from  business  because  of  the  economic  facts  in  the 
area  and  market  covered  by  appellant  and  its  competition 
(Par  12,  R  47). 

The  tangible  property  of  appellant  so  affected  has  a  net 
cost  cash  value  of  $300,424.17  and  would  have  a  market 
value,  without  the  price  discount  discrimination  practiced 
by  appellee  of  $200,282.78,  and  including  good  will  the 
whole  business  value  would  be  at  least  the  sum  of 
$250,282.78   (Par  14,  R  50). 

Because  of  and  as  a  result  of  the  price  discrimination 
illegally  practiced  by  appellee  in  violation  of  Title  15,  Sec. 
13.  use,  the  entire  value  of  the  going  business  and  assets 
of  the  appellant,  Logan  Lanes.  Inc.,  has  been  reduced  to 
and  is  not  now  over  $50,000.00  (Far  15,  R  51 ).  Because  of 
the  unlawful  price  discrimination  appellant  has  been  un- 
able to  pay  certain  required  installments  to  appellee  on  a 
pinsetter  contract  and  the  appellee  has  instigated  fore- 
closure procedures  which  is  leading  to  additional  expenses 
and  damages  and  might  well  involve  the  entire  loss  of  the 
to  date  investment  of  appellee  of  over  $300,424.12  together 
with  its  very  valuable  good  will  built  up  at  great  cost  and 
time  by  its  officers  (Par  16-17,  R  51-52).  Demand  was 
made  under  date  of  November  12.  1965,  to  the  appellee 
to  place  the  appellant  on  equal  price  footing  with  the  com- 
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petition  complained  of  so  that  an  equal  chance  to  compete 
would  exist,  and  the  appellee  refused  to  do  so  and  started 
the  foreclosure  action  on  the  pinsetter  contract  after  such 
demand   (Par  18,  R  50). 

The  questions  involved  arise  with  the  court  giving 
Judgment  to  the  appellee  based  on  those  grounds  or  rea- 
sons found  in  its  memorandum  entered  over  date  of  May 
26,  1966  (R  98-103).  More  specifically,  the  lower  court 
found  the  principal  question  (R  100)  is  whether  a  sale  to 
a  sovereign  renders  a  seller  immune  from  actions  brought 
pursuant  to  15  USC  13  (a).  The  district  judge  held  that 
the  seller  was  "immune"  noting  that  several  cases  "appear 
to  stand  for  the  proposition  that  the  Robinson-Patman 
Act  does  not  apply  to  sales  to  a  sovereign"  (R  100).  As- 
suming a  sale  to  a  state  is  subject  to  the  provisions  of  the 
Robinson-Patman  Act  then  the  district  court  stated  the 
opinion  the  fact  questions  as  to  the  use,  class  and  type  of 
goods  and  definition  of  "supplies"  in  exemption  provided 
in  15  USC  13  c  should  be  answered  that  "the  defendant 
would  be  entitled  to  the  exemption  afforded.  ..."  (R  102). 

Appellant  takes  the  position  that  certainly  there  is  no 
"immunity"  involved  unless  the  .sovereign  is  attempted 
to  be  made  a  party  and  that  no  general  exemption  should 
be  afforded  appellee  or  this  course  of  conduct  under  the 
law;  and,  further  the  statutory  15  USC  13  c  exemption 
is  inapplicable  to  the  facts  herein  or  the  applicability  can- 
not and  should  not  be  determined  without  all  of  the  facts 
being  before  the  court  as  to  the  public  use  of  the  facilities. 
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SPECIFICATION  OF  ERRORS 

1.  The  trial  court  erred  in  entering  a  summary  judg- 
ment in  favor  of  appellee  and  against  the  appellant. 

2.  The  trial  court  erred  in  considering  the  motion  to 
dismiss  as  a  motion  for  summary  judgment. 

3.  The  trial  court  erred  in  granting  appellee's  mo- 
tion to  dismiss  whether  treated  as  such  motion  or  as  mo- 
tion for  summary  judgment. 

4.  The  trial  court  erred  in  considering  the  question 
of  15  use  13  c  (52  Stat.  446)  exemption  of  non-profit  in- 
stitutions either  on  motion  to  dismiss  or  on  a  motion  for 
summary  judgment  as  genuine  questions  of  material  fact 
exist  and  were  raised. 

5.  The  trial  court  erred,  when  considering  the  posi- 
tion of  appellee  on  the  said  15  USC  13  c  exemption,  to 
include  in  his  function  deciding  an  issue  of  fact  as  he 
should  have  determined  only  whether  there  is  an  issue  of 
fact  to  be  tried. 

6.  That  the  Amended  Complaint  states  a  cause  of 
action  under  the  antitrust  laws  of  the  United  States  and 
genuine  issues  of  fact  exist  as  to  whether  appellee  is  or  is 
not  entitled  to  the  benefit  of  exemption  as  provided  in 
Title  15,  USCA,  Sec  13  c,  and  that  the  trial  court  erred  in 
holding  the  sales  of  appellee  and  the  transactions  sued  upon 
immune  from  an  action  under  the  Robinson-Patman  Act. 

7.  That  the  Judgment  entered  by  the  court  is  against 
the  law  governing  the  facts  and  the  parties  and  abridges 
the  right  of  appellant  to  trial,  right  to  discovery  and  a  right 
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to  have  all  the  facts  weighed  before  legal  consequences 
are  determined. 

8.  That  the  trial  court  erred  in  granting  appellee's 
motion  for  extension  of  time. 

9.  That  the  trial  court  erred  in  denying  appellant's 
Motion  for  Order  Compelling  the  appellee  to  answer  In- 
terrogatories. 

10.  That  the  trial  court  erred  if  it  did  not  deem  each 
admission  requested  by  appellant  as  an  admission  made 
by  appellee. 

11.  That  the  trial  court  erred  in  not  ordering  stricken 
or  ignoring  appellee's  Motion  for  Extension  of  Time  which 
motion  was  made  after  Stipulation  and  after  Order  en- 
tered of  February  15, 1966. 

12.  That  the  trial  court  erred  in  prematurely  frustrat- 
ing discovery  efforts  of  appellant. 
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ARGUMENT 

Summary 

The  amended  complaint  in  this  cr.iise  states  a  claim  for 
relief  alleging  facts  showing  a  violation  of  15  USC  13,  the 
Robinson -Patman  Act.  Brunswick  Corporation  is  not  en- 
titled to  the  benefit  of  any  immunity  enjoyed  by  the  State 
of  Utah.  The  federal  antitrust  legislation  preempts  the  field 
and  Congress  intended  to  exercise  the  commerce  power 
under  the  federal  constitution  to  its  full  extent  and  in  this 
intention  included  all  activities  within  the  United  States  in 
buying  and  selling  commodities  to  be  used  coinpetitively  in 
a  market  area.  There  is  no  implied  exemption  in  sales  to  the 
several  states,  and  tlie  common  law  rule  that  a  sovereign 
authority  impliedly  intends  not  to  be  bound  by  its  own 
legislation  which  tends  to  restrict  or  diminish  its  power, 
right  or  interest,  unless  expressly  stated,  refers  to  an  exemp- 
tion of  the  enacting  sovereign  and  should  not  be  extended 
to  any  other  "sovereign".  The  genesis  of  the  attorney  gen- 
eral opinions  on  sovereign  exemption  is  based  upon  a  rule 
of  construction  affecting  only  the  enacting  sovereign  and 
not  other  "sovereigns".  No  basis  for  applying  non-profit 
institution  exemption  has  been  sufficiently  laid  in  the  facts 
before  the  court  or  a  genuine  issue  on  material  facts  exists 
precluding  granting  summary  judgment.  The  district  court 
should  follow  the  federal  rules  of  civil  procedure  as  supple- 
mented by  local  rules,  and  should  not  invent  or  allow  the 
parties  to  assert  wholly  different  procedures  than  those  set 
by  rule.    The  judgment  below  should  be  reversed. 

The  holding  of  the  judge  below  as  disclosed  by  the 
Memorandum  Opinion  (R  98-103)  is  essentially  founded 
on  two  asserted  exemptions:  the  first  is  as.serted  by  citing 
three  cases  and  distinguishing  one  case  and  the  other  is 
based  on  a  statutory  exemption.     This  brief  covers  each 
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of  these  points  and  for  purposes  of  illustrating  legislative 
intent  first  considers  the  statute  and  background  law.  Be- 
cause of  the  reliance  upon  certain  specific  authorities  in 
the  Memorandum,  we  shall  consider  each  of  these  in  detail. 

Preliminary  Consideration  of  Statute 

The  Robinson-Patman  Act  amendment  to  tbe  Clayton 
Act  is  an  inclusive  general  policy  statement  being  self- 
contained  in  both  the  prohibited  acts,  possible  defenses 
and  even  as  to  evidentiary  and  procedural  matters.  The 
Act  and  the  intent  of  the  Act  is  to  set  out  activities  which 
are  prohibited  and  listing  specifically  all  possible  defenses 
and  the  procedural  handling  in  creating  a  prima  jade  case 
and  establishing  the  defenses.  It  should  be  pointed  out 
that  while  the  plaintiff  relies  most  heavily  on  15  USC 
13  (a)  it  is  also  bringing  its  action  under  all  of  Section  13 
including  13  (c),  13  (d)  and  13  (e)  as  the  latter  might 
bear  on  the  acts  complained  of  or  at  the  least  as  important 
in  clearly  showing  Congressional  intent  to  rid  the  market- 
place   of    all    price    discrimination.      (fl    is    not    relevant. 

We  set  out  13  (a)  and  (bi  in  full  and  (c),  (d)  and 
( e )  in  skeletal  form  with  our  italics,  as  follows: 

DISCRIMINATION  IN  PRICE,  SERVICES,  OR 

FACILITIES— PRICE:     SELECTION 

OF  CUSTOMERS 

"(a)  It  shall  be  unlawful  for  any  person  engaged  in 
commerce,  in  the  course  of  such  commerce,  either 
directly  or  indirectly,  to  discriminate  in  price  between 
different  purchasers  of  commodities  of  like  grade  and 
quality,  where  either  or  any  of  the  purchases  involved 
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in  such  discrimination  are  in  commerce,  where  such 
commodities  are  soi'd  jor  use,  consumption  or  resale 
within  the  United  States  or  any  Territory  thereof  or 
the  District  of  Columbia  or  any  insular  possession  or 
other  place  under  the  jurisdiction  of  the  United 
States,  and  where  the  eil'ect  of  such  discrimination 
may  be  substantially  to  lessen  competition  or  tend 
or  create  a  monopoly  in  any  line  of  commerce,  or  to 
injure,  destroy,  or  prevent  competition,  with  any  per- 
son who  either  grants  or  knowingly  receives  the  bene- 
fit of  such  discrimination,  or  with  customers  of  either 
of  them:  Provided,  That  nothing  herein  contained 
shall  prevent  differentials  which  make  only  due  allow- 
ance for  differences  in  the  cost  of  manufacture,  sale, 
or  delivery  resulting  from  the  differing  methods  or 
quantities  in  which  such  commodities  are  to  such 
purchasers  sold  or  delivered:  Provided,  however. 
That  the  Federal  Trade  Commission  may.  after  due 
investigation  and  hearing  to  all  interested  parties,  fix 
and  establish  quantity  limits,  and  revise  the  same  as 
it  finds  necessary,  as  to  particular  commodities  or 
classes  of  commodities,  where  it  finds  that  available 
purchasers  in  greater  quantitites  are  so  few  as  to 
rendei-  differentials  on  account  thereof  unjustly  dis- 
criminatory or  promotive  of  monopoly  in  any  line  of 
commerce;  and  the  foregoing  shall  then  not  be  con- 
strued to  permit  differentials  based  on  differences  in 
quantities  greater  than  those  so  fixed  and  established: 
And  provided  further.  That  nothing  herein  contained 
shall  prevent  persons  engaged  in  selling  goods,  wares, 
or  merchandise  in  commerce  from  selecting  their  own 
customers  in  bona  fide  transactions  and  not  in  re- 
straint of  trade:  And  provided  further,  that  nothing 
herein  contained  shall  prevent  price  changes  from 
time  to  time  wherein  response  to  changing  conditions 
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affecting  the  market  for  or  the  marketability  of  the 
goods  concerned,  such  as  but  not  limited  to  actual 
or  imminent  deterioration  of  perishable  goods,  ob- 
solescence of  seasonal  goods,  distress  sales  under  court 
process,  or  sales  in  good  faith  in  discontinuance  of 
business  in  the  goods  concerned. 

BURDEN  OF  REBUTTING  PRIMA  FACIE 
CASE  OF  DISCRIMINATION 

(b)  Upon  proof  being  made,  at  any  hearing  on  a 
complaint  under  this  section,  that  there  has  been  dis- 
crimination in  price  or  services  or  facilities  furnished, 
the  burden  of  rebutting  the  prima  facie  case  thus  made 
by  showing  justification  shall  be  upon  the  person 
charged  with  a  violation  of  this  section,  and  unless 
justification  shall  be  affirmatively  shown,  the  Com- 
mission is  authorized  to  issue  an  order  terminating 
the  discrimination:  Provided,  however.  That  nothing 
herein  contained  shall  prevent  a  seller  rebutting  the 
prima  facie  case  thus  made  by  showing  that  his  lower 
price  or  the  furnishing  of  services  or  facilities  to  any 
purchaser  or  purchasers  was  made  in  good  faith  to 
meet  an  equally  low  price  of  a  competitor,  or  the 
services  or  facilities  furnished  by  a  competitor. 

(c)  It  shall  be  unlawful  for  any  person  ...  to  pay 
or  grant  .  .  .  any  allowance  or  discount  in  lieu  thereof 
[anything  of  value  as  compensation!,  except  for 
services  rendered  in  connection  with  the  sale  or  pur- 
chase of  goods  .  .  ..  either  to  the  other  party  to  such 
transaction  or  to  an  agent  ....  or  other  intermediary 
therein  where  such  intermediary  is  acting  in  fact  for 
or  in  behalf,  ...  of  any  party  to  such  transaction  other 
than  the  person  by  whom  such  compensation  is  so 
granted  or  paid. 
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(d)  It  shall  be  unlawful  for  any  person  ...  to  pay 
or  contract  for  the  payment  of  anything  of  value  to  or 
for  the  benefit  of  the  customer  of  such  person  ...  in 
consideration  for  any  .  .  .  facilities  furnished  ...  in 
connection  with  the  processing,  handling,  sale  or  offer- 
ing for  sale  of  any  product  .  .  .  manufactured,  sold  or 
offered  for  sale  by  such  person,  unless  such  payment 
or  consideration  is  available  on  proportionally  equal 
terms  to  all  other  customers  competing  in  the  dis- 
tribution of  sxich  products  or  com.modity. 

(e)  It  shall  be  unlawful  for  any  person  to  dis- 
criminate in  favor  of  one  purchaser  against  another 
purchaser  or  purchasers  of  a  commodity  bought  for 
resale  .  .  .  upon  terms  not  accorded  to  all  pxirchasers 
on  proportionately  equal  terms." 

The  above  legislation  making  it  unlawful  for  a  seller 
to  practice  price  discrimination  is  constitutional. 

Atlas  Bldg.  Products  v.  Dianwnd  Block,  269  F  2d  950. 
cert.  den.  363  US  843.  80  S  Ct.  1608.  4  L  ed  2d 
1727. 

Elizabeth  Arden   v.  F.T.C..   156  F  2d   132. 

The  purpose  of  these  sections  was  to  protect  custom- 
ers from  and  prevent  price  differentials  except  those  based 
in  full  on  cost  savings. 

Forster  Mfg.  v.  F.T.C.,  335  F  2d  47. 

Tri  Valley  Packing  v.  F.T.C.,  (9th  Cir)  329  F  2d  694. 

There  is  no  doubt  that  Section  1  of  the  Clayton  Act 
15  use  15,  defines  all  portions  of  15  USC  13  relevant  to 
this  suit  as  part  of  the  antitrust  laws  and  violation  thereof 
amenable  to  treble  damages. 
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New  Jersey  Wood  Furnishing  Co.  v.  Minnesota  Min. 
&  Mig.  Co.,  332  F  2d  346,  affirmed  85  S  Ct  1473, 
381  US  311,  14  Led  2d  405 

Monarch  Life  Ins.  Co.  v.  Loyal  Protectors  Life  Ins. 
Co.,  326  F  2d  841,  cert.  den.  84  S  Ct  968.  376  US 
952,  11  Led  2d  971. 

If  the  price  difference  complained  of  violates  15  USC 
13,  the  plaintiff  is  entitled  to  treble  damages  regardless  of 
whether  there  is  a  public  injury  and  the  civil  remedy  is  not 
limited  to  competitors  of  the  buyer. 

Kentucky-Tennessee  Light  &•  Power  v.  Nashville  Coal, 
37  F  Supp  728. 

Normand  v.  20th  Century  Fo.x.  37  F  Supp  649. 

Simpson  v.  Union  Oil  84  S  Ct  1051,  377  US  13,  12 
L  ed  2d  98. 

Ames  V.  Bostitch,  240  F  Supp  521. 

In  re  McConnell,  82  S  Ct  1288,  370  US  230. 

Mead's  Fine  Bread  v.  Moore,  208  F  2d  777. 

Congress  was  anxious  to  assure  that  no  price  dis- 
crimination occur  in  the  American  market  place  and  all 
customers  using  a  product  in  competition  receive  propor- 
tionately equal  terms  even  to  the  extent  of  precluding 
allowances  which  might  be  used  to  disguise  a  price  dif- 
ferential as  said  in  Senate  Report  No.  1502  in  H.R.  No. 
2287,  74th  Congress.  2d  Sess: 

"Sections  (cl  and  (d)  of  the  bill  addressed  this  by 
prohibiting  the  granting  of  such  allowances,  either  in 
the  form  of  services  or  facilities  themselves  furnished 
by  the  seller  to  the  buyer,  or  in  the  form  of  payment 
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for  such  sendees  or  facilities  when  undertaken  by  the 
buyer  except  when  accorded  or  made  available  to  all 
competing  customers  on  proportionately  equal  terms." 

Congressman  Utterback,  Chairman  of  the  House  Con- 
ference, explains  Sections  (d)  and  (e),  as  contained  in  the 
final  bill,  in  part  as  follows: 

"The  existing  evil  at  which  this  part  of  the  bill  is 
aimed  is.  of  course,  the  grant  of  discriminations  under 
the  guise  of  payments  for  advertising  and  promotional 
services,  whether  or  not  the  services  are  actually 
rendered  as  agreed,  results  in  an  advantage  to  the  cus- 
tomer so  favored  as  compared  with  others  who  have 
to  bear  the  cost  of  such  services  themselves.  The  pro- 
hibitions of  the  bill,  however,  were  made  intentionally 
broader  than  this  one  sphere,  in  order  to  prevent 
evasion  in  resort  to  others  by  which  the  same  purpose 
might  be  accomplished,  and  it  prohibits  payment  for 
such  services  or  facilities,  where  furnished  'in  connec- 
tion with  the  processing,  handling,  sale,  or  offering  for 
sale'  of  the  product  concerned."     80  Cong.  Rec.  9418. 

The  instant  cause  involves  a  discrimination  among  pur- 
chasers in  which  the  product  of  heavy  equipment,  pin- 
setters  and  bowling  lanes,  are  used  competitively.  The 
equipment  is  used  competitively  as  the  bowling  public  pays 
a  fee  for  the  use.  Of  course,  no  "resale"  is  necessary  un- 
der 13  (a),  only  (d)  and  (e).  (a)  involves  either  "use, 
consumption  or  resale  within  the  United  States." 

One  of  the  discussions  of  price  discrimination  under 
the  Robinson-Patman  Act  is: 

Second  Revised  Edition,  Price  Discrimination  and  Re- 
lated Problems  under  the  Robinson-Patman  Act,  the  Joint 
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Committee  on  Continuing  Legal  Education  of  the  ALI  and 
ABA,  Cyrus  Austin,    1959. 

We  quote  from  this  summary  of  both  congressional 
intent  and  decided  cases  as  it  will  indicate  we  feel  com- 
pellingly  that  the  appellant  has  stated  a  claim  for  relief 
and  the  appellee  was  not  entitled  to  judgment  on  the  rec- 
ord. 

"The  Robinson-Patman  Act  (49  Stat.  1526,  15  USC  13) 
is  a  federal  statute,  enacted  June  19,  1936,  having  for 
its  purpose  the  prevention  of  discriminations  in  price 
and  other  discriminatory  practices  injuriously  affect- 
ing free  competitive  enterpri.se.  It  was  designed  to 
afford  protection  against  those  practices  to  individual 
competitors  at  all  levels  of  competition;  to  preserve 
competition  generally  and  protect  small  business  in 
particular. 

"The  Robinson-Patman  Act  contains  four  sections,  Sec- 
tion 1  amended  Section  2  of  the  Clayton  Act  by  en- 
larging it  into  six  subsections  numbered  2(a)  to  2(f). 
These  six  subsections  numbered  contain  the  federal 
law  of  price  discrimination  as  administered  and  en- 
forced in  civil  pioceedings  by  the  Federal  Trade  Com- 
mission and  by  the  courts. 

"Section  2(a)  corresponds  to  old  Section  2  of  the 
Clayton  Act.  It  materially  amends  and  extends  the 
prohibitions  and  provisos  of  old  Section  2,  but  it  re- 
mains the  basic  section  prohibiting  direct  and  indirect 
discriminations  in  price  having  any  of  the  specified 
effects  on  competition.  Certain  affirmative  defenses 
are  permitted  by  the  provisos,  notably  the  justifica- 
tion of  price  differentials  by  differences  in  seller's 
costs. 
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.  "Section  2(b),  2(c),  2(d),  2(e)  and  2(f)  are  new  sec- 
tions having  no  counterpart  in  old  Section  2  of  the 
Clayton  Act,  except  that  the  'meeting  competition' 
proviso  of  old  Section  2  is  transferred  in  materially 
changed  form  to  Section  2(b). 

"Sections  2(c),  2(d)  and  2(e)  are  designed  to  bring 
price  discriminations  into  the  open  by  absolutely  pro- 
hibiting certain  discriminations  not  directly  reflected 
in  price  but  which  were  found  by  Congress  to  have 
been  commonly  engaged  in  for  the  purpose  or  with  the 
result  of  giving  a  competitive  advantage  to  large  buyers 
through  preferential  private  arrangements  and  supple- 
mental benefits  not  made  available  to  the  rank  and  file 
of  small  customers."    Austin,  pp  1-2. 

"In  reporting  the  bill  favorably  the  Senate  and  House 
Committees  emphasized  the  purpo.se  to  protect  the 
competitive  opportunity  of  the  small  business  man  by 
prohibiting  all  price  differentials  except  those  which 
could  be  justified  by  cost  savings."     Austin,  p.   10. 

The  purposes  of  the  bill  were  summarized  in  the  Conference 
Report  as  follows: 

"The  object  of  the  bill  briefly  stated  is  to  amend  .section 
2  of  the  Clayton  Act  so  as  to  suppress  more  effectually 
discriminations  between  customers  of  the  .same  seller 
not  supported  by  sound  economic  differences  in  their 
business  pasitions  or  in  the  cost  of  serving  them.  Such 
discriminations  are  sometimes  effected  directly  in 
prices,  including  terms  of  sale:  and  .sometimes  by 
separate  allowances  to  favorite  customers  for  pur- 
ported services  or  other  considerations  which  are  un- 
justly discriminatory  in  their  results  against  other  cus- 
tomers."    H.R.  Rep.  2951.  74th  Cong..  2d  Sess.   1936. 
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"The  most  frequently  quoted  definition  of  'discrimina- 
tion' as  used  in  the  Robinson-Patman  Act  is  that  given 
by  Congressman  Utterback,  manager  of  the  Conference 
Bill,  on  the  floor  of  the  House  during  debate  on  the 
bill: 

'In  its  meaning  as  simple  English,  a  discrimination 
is  more  than  a  meie  difference.  Underlying  the 
meaning  of  the  word  is  the  idea  that  some  relation- 
ship exists  between  the  paities  to  the  discrimina- 
tion which  entitles  them  to  equal  treatment,  where- 
by the  difference  granted  to  one  casts  some  burden 
or  disadvantage  upon  the  other.  If  the  two  are  com- 
peting in  the  resale  of  the  goods  concerned,  that 
relationship  exists.  Where,  also,  the  price  to  one 
is  so  low  as  to  involve  a  sacrifice  of  some  part  of 
the  seller's  necessary  costs  and  profit  as  applied  to 
that  business,  it  leaves  that  deficit  inevitably  to  be 
made  up  in  higher  prices  to  his  other  customers; 
and  there,  too,  a  relationship  may  exist  upon  which 
to  base  the  charge  of  discrimination.' 

"The  primary  meaning  of  discrimination  is  a  differ- 
ence or  distinction  in  treatment  (Webster).  It  is  in 
this  primary  sense  that  the  terms  'discriminate'  and 
'discrimination'  are  u.sed  in  Section  2(a),  not  in  the 
secondary  and  more  common  sense  of  an  unfair  or  un- 
just difference  in  treatment.  This  is  true  because  Sec- 
tion 2(a)  prescribes  its  own  tests  of  what  differences 
in  price  treatment  arc  unfair  or  unjust.  Unequal  price 
treatment  which  may  liave  any  of  the  stated  effects 
on  competition,  and  otherwise  tails  within  the  affirma- 
tive prohibitions  of  Section  2(a),  is  a  discrimination 
in  price  within  the  meaning  of  that  section  and  is  un- 
lawful unless  it  can  be  justified  by  cost  differences  or 
otherwise."     Austin,  pp.    18-19. 
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Several  meanings  have  been  given  to  the  word  "dis- 
crimination" and  again  quoting  from  Austin: 

"Discrimination  in  pi  ice  under  Section  2(a)  means 
more  than  a  difference  in  prices  only  in  the  respect 
that  unequal  price  treatment  implies  lack  of  availabil- 
ity of  the  lower  price  to  purchasers  paying  the  higher 
price."  P.  21. 

"The  significance  of  the  added  words,  lies  in  the  pro- 
tection they  afford  to  imlividual  cuatmners  of  the  seller 
by  limiting  the  scope  of  the  competition  which  need 
be  considered  to  competition  with  a  single  favored  pur- 
chaser. Such  provision,  intended  to  reach  discrimina- 
tory practices  resulting  in  injury  to  the  competitive 
opportunity  of  one  or  a  few  individuals,  as  distinguished 
from  competition  generally,  was  entirely  new  to  our 
antitrust  legislation." 

Judge  Woodbury  in  Forster  M  ami  factoring  Co.  v. 
F.T.C.,  338  F  2d  47,  cert.  den.  380  US  906,  noted  that  it 
appeared  obvious  that  competitive  opportunities  were  in- 
jured when  one  customer  has  to  pay  higher  prices  than  a 
competitor,  making  it  enough  in  showing  a  violation  if  it  is 
reasonably  possible  that  price  discrimination  may  have 
such  an  effect.  F.T.C.  v.  Morton  Salt  Co.,  334  US  37,  68  S 
Ct  335.  92  L  ed  1196. 

Analogously,  the  Dayco  Corp.  statement  by  Chairman 
Dixon  that  "lower  pnces  are  not  'available'  where  a  pur- 
e/wiser must  alter  his  purchasing  stauts  be/ore  he  can  re- 
ceive them"  indicates  somewhat  the  involvement  here. 
See  also  William  H.  Rorer,  Inc.,  Trade  Reg.  Rep.,  Sec.  17, 
264   (FTC  docket  S.'ipg.  1965). 
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Naturally  discrimination  in  price  means  difference  in 
price. 

Loren  Specialty   Mfg.   Co.   v.   Clark  Mfg.   Co.,   241    F 
Supp  493. 

Shore  Gas  &  Oil  v.  Huvihle  Oil,  224  F  Supp  922. 

A  discrimination  occurs  where  there  has  been  two  ac- 
tual sales  at  a  different  price  to  two  different  actual  buyers. 

Jones  V.   Netzger  Deivies,  334   F  2d   919. 

Nat'l  Dairy  Products,  309  F  2d  943. 

Vulesco  Products  v.  Lloyd  A.  Fry  Roofing  Co.,  346  F  2d 
661. 

The  proof  necessary  to  make  a  prima  facie  secondary 
line  case,  now  before  the  court,  in  violation  of  2  (a),  is 
jurisdiction,  commerce,  discrimination  in  price,  goods  sold 
at  both  the  higher  and  lower  price  for  use,  consumption  or 
resale  within  the  United  States  and  a  buyer  affected  com- 
petitively. 

Enterprise  Indiistries  v.  Texas  Co.,  240  F  2d  457,  cert, 
den.  353  US  965. 

As  said  in  the  earlier  case  of  Moss,  Inc.  v.  F.T.C.,  148 
F  2d  373,  cert.  den.  326  US  734: 

"Congress  adopted  the  common  device  in  such  cases 
of  shifting  the  burden  of  proof  to  anyone  who  sets 
two  prices,  and  who  probably  knows  why  he  has  done 
so,  and  what  has  been  the  result." 

This  is  the  interpretation  expressed  in  two  U.  S. 
Supreme  Court  cases:  F.T.C.  v.  Cement  Institute,  333 
US  683,  721,  68  S  Ct.  793,  92  L  ed  1009,  and  Morton  Salt, 
above,  334  US  at  pp.  45-50;  the  court  in  Cement  Institute 
providing  that: 
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"Sec.  2(bj  provides  that  proof  of  discrimination  in 
price  (selling  the  same  kind  of  goods  cheaper  to  one 
purchaser  than  to  another)  makes  out  a  prima  facie 
case  of  violation.  .  .  ." 

See  also:     1  ALR  2d  267 

Hershel  Val.  Fruit  Products  v.  Hxint  Food,^.  221  F  2d 
797. 

Governmental    Immunity    or    Exemption    Raised    Below 

Congress  saw  fit  through  express  statutory  exemption 
to  remove  certain  purchases  and  certain  sales  from  the 
Robinson-Patman  Act.  These  statutory  exemptions  are 
pointed  and  direct  and  one  (15  USC  13  c)  is  involved  in 
this  suit.  The  intent  of  Congress  to  exempt  by  statute 
and  to  include  all  discriminations  not  so  statutorily  ex- 
empted is  thus  most  manifest.  The  Congressional  Com- 
mittee hearings  produced  the  clear  aim  that  the  area  of 
applicability  of  the  Act  related  to  all  competitive  situations 
and  non-applicability  related  to  non-competitive  situations. 
Not  citing  an  appellate  opinion  upholding  its  contention 
but  relying  on  three  district  court  discussions  the  earliest 
of  which  stresses  an  Attorney  General's  opinion  to  the 
effect  an  enacting  sovereign,  the  federal  government,  does 
not  intend  to  have  its  legislative  acts  divest  its  pre.sent 
existing  rights  without  clear  words  of  such  intent,  the 
court  below  stretched  this  to  a  broader  "exemption"  af- 
fecting those  dealing  with  foreign  "sovereigns".  We  sub- 
mit this  the  Act  does  not  do:  this  Congress  did  not  intend. 

United  States  v.  Singer  Mfq.  Co.,  83  S  Ct  1773.  374  US 
174,  10  L  ed  2d  823. 
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The  District  Court  held  with  the  assertion  of  appellee 
in  its  briefs  below  that  congress  did  not  intend  to  exercise 
its  full  commerce  power  to  include  sales  to  states,  but 
rather  intended  by  implication,  not  found  in  the  wording 
of  the  act,  to  restrict  or  limit  federal  antitrust  laws  to 
render  a  seller  immune  from  Robinson-Patman  Act  dis- 
criminatory price  violations  when  dealing,  not  just  with 
the  federal  government,  the  enacting  sovereign,  but  with 
any  sovereign  state.  This  implied  intent,  again  not  found 
in  the  v.ording  of  the  act,  was  asserted  by  appellee  in 
brief  below:  "Under  these  circumstances  by  virtue  of  the 
participation  of  the  sovereign  in  the  transaction,  which  is 
authorized  and  regulated  by  state  statutes,  the  federal  anti- 
trust laws  are  inapplicable." 

Wo  thus  start  our  analysis  by  first  considering  the 
intended  extent  of  coverage  of  the  antitrust  laws  as 
judicially  determined  by  past  appellate  court  rulings. 

Congress  in  passing  the  antitrust  laws  left  no  area  of 
its  constitutional  power  unoccupied;  it  "exercised  all  the 
power  it  possessed'";  or,  differently  put,  congress  in  the  anti- 
trust laws  meant  to  and  did  exercise  the  full  extent  of 
its  commerce  power  granted  by  the  constitution. 

Trans-Missouri  Freight  Case,  17  S  Ct  540,  166  US  290, 
41  L  ed  1007. 

United  States  v.  Frankjort  Distilleries,  65   S  Ct  661. 
324  US  293,  89  L  ed  951. 

United  States  v.  Union  Pacific,  226  US  61,  33  S  Ct  53, 
57  L  ed  124. 

United  States  v.  Southeastern   Underwriters  Associa- 
tion. 64  S  Ct  1162,  322  US  533,  88  L  ed  1440. 
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Standard  OU  of  New  Jersey  v.  United  States,  31  S  Ct 
502,  221  US  1,  55  L  ed  619. 

Chattanooga  Foundry  &  Pipe  Works  v.  City  oj  Atlanta, 
27  S  Ct  65,  206  US  390,  51  L  ed  241. 

United  States  v.  American  Tobacco,  221  US  106,  31  S 
Ct  632,  55  L  ed  663. 

Marriott  Hotels  v.  Heart  oj  Atlanta  Hotel,  232  F  Supp 
270. 

This  recognition  of  the  intent  of  congress  to  com- 
pletely exercise  the  power  derived  from  Article  I,  Section 
8,  Clause  3  of  the  Constitution  of  the  United  States  has 
been  recognized  from  the  first  cases  construing  the  anti- 
trust laws  to  the  present.  This  circuit  recognizes  such 
intent  and  the  federal  preemption  over  the  objects  covered. 
In  the  cause  of  United  States  v.  Chrysler  Corp.  Parts  Whole- 
salers, 180  F  2d  557,  559  (9th  Cir  1950),  this  court  after 
first  dogmatically  stating  the  proposition  on  page  559,  then 
again  noted  such  intent  in  stating: 

"It  is  well  established  that  the  commerce  power  of 
Congress,  and  the  Sherman  Act,  which  is  a  complete 
exercise  of  that  poioer,  extends  to  intrastate  transac- 
tions which  substantially  affect  interstate  commerce. 
Mandeville  Island  Farms  Inc.  v.  American  Crystal 
Sugar  Co.,  334  US  219,  68  S  Ct  996,  92  L  ed  1328. 

»  *  « 

"Restraints  on  retail  sales  of  goods  within  a  state 
which  were  purchased  outside  the  state  have  been 
held  to  so  affect  interstate  commerce  as  to  be  within 
the  scope  of  the  commerce  power  and  the  Sherman 
Act.  United  States  v.  General  Motors,  7  Cir,  212  F  2d 
376,  401-402;  cf.,  N.L.R.B.  v.  Van  De  Kamp's,  9  Cir, 
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152  F  2d  818.  'The  control  of  the  handling,  the  sales 
and  the  prices  at  the  place  of  origin  *  *  *  or  in  the 
state  of  destination  *  *  *  may  operate  directly  to  re- 
strain and  monopolize  interstate  commerce'  Local  167 
V.  United  States,  291  US  293,  297,  54  S  Ct  396,  398, 
78  L  ed  804."    [our  italicsl 

Las  Vegas  Merchant  Plumbers  v.  United  States.  (9 
Cir  1954)  210  F  2d  732,  739-740,  noted: 

"In  the  enactment  of  the  Sherman  Act  Congress  exer- 
cised its  full  power  over  interstate  commerce.  .  .  . 
leases  cited]" 

"The  Sherman  Act  therefore  extends  not  only  to  trans- 
actions in  the  stream  of  interstate  commerce,  but  also 
to  intrastate  transactions  which  substantially  affect 
interstate  commerce.  .  .  .   |  Cases  cited]"   I  our  italics] 

The  commerce  power  so  intended  to  be  fully  exercised 
is,  indeed,  today  very  broad. 

Heart  of  Atlanta  Motel  v.  United  States,  85  S  Ct , 

13  L  ed  2d  12. 

Standard  Oil  v.  FTC,  173  F  2d  210,  214,  340  US  231, 
236-238.  71  S  Ct  240,  95  L  ed  239. 

Harf  V.  United  States,  235  F  2d  710,  718. 

Hostetter  v.  Idleioild,  311  US  324,  84  S  Ct   1293,   12 
L  ed  2d  350. 

Collins   V.   Yosemite  Park  Co.,  304  US   518,   58  S  Ct 
1009,  82  L  ed  1502. 

SEC  V.  Chenerij,  188  F  2d  100,  87  F  Supp  289,  cert. 
den.  341  US  953,  71  S  Ct  1018.  95  L  ed  1375. 

Wickard  v.  Filhum,  317  US  HI,  63  S  Ct  82,  87  L  ed 
122. 
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Had  it  not  been  for  observations  in  several  attorney 
general  opinions  in  the  1930's  and  dictim  in  three  nisi 
priiLs  cases,  some  years  back,  there  would  be  no  doubt 
but  that  Congress  intended  to  and  did  in  fully  exercised  its 
federal  commerce  powers  embrace  the  several  states  in 
included  prohibitions  covered  in  the  antitrust  laws.  In  do- 
ing so  an  invasion  of  states'  rights  has  not  occurred. 

See  Liquor  cases,  hereafter. 

Commerce  Clause,   Article   I,   Sec.   8,   Constitution   of 
the  United  States. 

Article  IV,  Sec.  2,  Constitution  of  the  United  States. 

Article  V,  Constitution  of  the  United  States. 

When  Congress  has  entered  the  field  enacting  legi.sla- 
tion  affecting  interstate  commerce  all  inconsistent  state 
legislation  is  superceded. 

Illinois  Natural  Gas  Co.  v.  Central  Illinois  Pub.  Sent. 
Co.,  314  US  498.  86  L  ed  371.  62  S  Ct  384. 

Cloverleaf  Butter  Co.  v.  Patterson,  315  US  148.  86  L 
ed  754.  62  set  481. 

The  same  is  true  when  a  state  act  or  statute  although 
not  in  express  conflict  nevertheless  stands  as  an  obstacle  to 
the  accomplishment  and  execution  of  the  full  purposes 
and  objectives  of  Congress. 

Mines  v.  Davidowitz.  312  US  52.  85  L  ed  581.  61  S  Ct 
399. 

The  act  in  its  own  words  clearly  does  not  include  a 
governmental  exemption,  and  when  unambiguous  effect 
should  be  given  to  what  the  statute  plainly  intends  by 
reference  to  what  it  savs: 
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Holmes,  Collected  Legal  Papers  207. 

Soon  Hing  v.  Crowley,  113  US  703,  710,  711,  58  S  Ct 
730,  28  Led  1145,  1147. 

The  definitions  of  "person"  and  of  '"commerce"  in- 
dicate the  entities  covered  and  activity  embraced  in  the 
antitrust  laws. 

15  use  12,  inter  alia,  defines  "person"  and  also  "com- 
merce": 

"  'Commerce',  as  used  herein,  means  trade  or  com- 
merce among  the  several  States  and  with  foreign  na- 
tions, or  between  the  District  of  Columbia  or  any 
Territory  of  the  United  States  and  any  State.  Ter- 
ritory, or  foreign  nation,  or  between  any  insular 
possessions  or  other  places  under  the  jurisdiction  of 
the  United  States,  or  between  any  such  possession 
or  place  and  any  State  or  Territory  of  the  United 
States  or  the  District  of  Columbia  or  any  Territory 
or  any  insular  possession  or  other  place  under  the 
jurisdiction  of  the  United  States:  Provided,  that 
nothing  in  this  Act  contained  shall  apply  to  the  Phil- 
ippine Islands. 

"The  word  'person'  or  'persons'  wherever  used  in  this 
Act  shnll  be  deemed  to  include  corporations  and 
associations  existing  under  or  authorized  by  the  laws 
of  either  the  United  States,  the  laws  of  any  of  the 
Territories,  the  laws  of  any  State,  or  the  laws  of  any 
foreign  country."     (Our  italics). 

The  states  have  been  held  to  be  "persons"  in  the  mean- 
ing of  the  antitrust  definitions: 

Georgia  v.  Evans,  62  S  Ct  972,  316  US   159,  86  L  ed 
1346. 
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Georgia  v.  Pennsylvania  Railroad,  65  S  Ct  716,  324  US 
439,  89  Led  1015. 

Illinois  V.  Brunsioick  Corporation,  (1963)  32  FRD  453. 

California  v.  Brunswick,  32  FRD  36. 

The  cities  of  a  state  are  "persons". 

Omttanooga   Foundry   &   Pipe   Works  v.   City   of  At- 
lanta, 27  S  Ct  65,  203  US  390,  15  L  ed  241. 

Immunity  and  Cases  Cited  by  Trial  Judge 

Under  acts  such  as  the  federal  Robinson-Patman  Act 
the  federal  government  unless  it  waives  the  advantage 
might  be  immune  from  private  action,  but  in  application 
of  the  federal  law,  the  cases  show  no  immunity  of  the 
several  states  in  light  of  federal  pre-emption.  Indeed, 
the  constitutional  standards  of  equal  protection  and  due 
process  might  well  preclude  legislation  allowing  each  state 
to  in  effect  take  property  of  a  private  firm  without  com- 
pensation by  the  device  of  allowing  the  state  to  exempt 
sellers  from  coverage.  Art.  IV  and  Amendment  14,  Con- 
stitution of  the  United  States. 

The  appellant  suggests,  with  the  possible  exception 
of  sales  to  the  enacting  sovereign  which  in  this  case  is  the 
federal  government,  the  intent  shown  is  full  coverage  of  all 
but  plain  statutory  exemptions  and  the  rationale  of  any 
exclusion  of  a  state  or  others  alike  is  keyed  to  buyers  com- 
peting in  a  market.  For  this  reason  and  this  reason  only 
government  purchases  at  a  lower  price  than  to  others 
where  no  competing  purchaser  is  affected  are  excluded. 
It  is  incorrect  to  assert  the  Act  does  not  apply  to  a  trans- 
action in  which  any  "sovereign"  is  involved  or  that  such 
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transactions  are  exempt.  The  intent  expressed  in  the  act 
is  only  that  the  discrimination  must  occur  within  the  United 
States.  The  inquiry  of  immunity  is  irrelevant  unless  a 
sovereign  itself  is  sought  to  be  held.  No  sovereign  is  sued 
in  this  case.  While  the  states  might  enjoy  the  benefits 
of  the  doctrine  of  sovereign  immunity  (subject  to  con- 
gressional action  regulating  commerce)  and  under  this 
doctrine  remain  unsusceptible  to  suit  certainly  a  private 
seller  is  not  so  exempted  in  a  violation  of  the  antitrust 
laws.  State  involvement  does  not  protect  a  private  cor- 
poration by  making  an  illegal  act  legal. 

Utah  did  not  authorize  or  attempt  to  authorize  Bruns- 
wick to  violate  the  federal  act.  The  state  did  not  tell 
Brunswick  how  much  to  bid  or  to  bid  or  sell  lower  for 
student  union  facilities  than  Brunswick  sold  or  was  selling 
to  other  buyers  competing  in  the  bowling  business  in 
Cache  County.  The  defense  is  similar  to  that  submitted 
by  the  railroad  carriers  and  rejected  by  the  Supreme  Court 
in  United  Statea  v.  Trans-Missoiin  Freight  Association,  166 
US  318.  17  S  Ct.  518.  41  L  ed  1019.  In  that  case  an  ex- 
emption by  implication  was  urged  because  of  the  com- 
merce act  and  here  Brunswick  urges  such  because  of  the 
state  involvement. 

As  to  regulation  of  interstate  commerce  the  states 
submitted  to  federal  control  and  so  waived  immunity  in 
this  and  other  areas  of  federal  pre-emption  when  the  con- 
stitution was  ratified  and  adopted  or  when  admitted  into 
the  union. 

The  proprietory  function  or  governmental  function 
conventionally  used  in  determining  the  immunity  of  states 
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and  municipalities  is  not  really  directly  applicable  as  the 
immunity  question  itself  is  not  involved  unless  a  sover- 
eign or  its  instrumentalitj'  is  sued.  The  distinction  is 
useful  only  as  an  equation  in  the  Robinson-Patman  ap- 
plications since  the  federal  legislation  pre-empts  the  field. 
Exclusion  of  sales  to  state  agencies  is  not  because  of  any 
exemption  or  immunity,  but  because  there  is  a  violation 
of  the  law  only  when  the  property  sold  in  the  market 
place  is  used  in  competition  with  another  buyer.  Competi- 
tion was  the  rationale  repeatedly  used  at  the  congressional 
hearings.  The  philosophy  of  the  act  is  that  goods  should 
not  be  sold  in  the  market  place  to  private  persons,  states 
or  state  agencies  at  a  discriminatingly  low  price  when- 
ever that  property  is  to  be  used  in  competition  with 
another  buyer  who  is  buying  and  using  such  like  property 
in  competition  with  that  of  the  buyer  receiving  a  dis- 
criminatory price.  We  have  found  no  statement  at  Congres- 
sional hearing  or  appellate  court  level  inconsistent  with 
this  basic  intent  and  purpose.  Actually,  for  this  reason, 
many  commodities  purchased  by  states  or  municipalities 
(not  through  exemptions  or  immunities,  but  because  the 
very  purpose  of  the  governmental  function  in  purchase 
is  not  in  competition  in  any  market)  might  well  appro- 
priately be  sold  without  violating  Robinson-Patman.  In 
fact,  as  in  other  areas  of  government  purchase,  a  seller  can 
always  request  a  .statement  from  a  state  or  municipality 
or  governmental  agency  that  the  article  purcha.sed  is 
neither  intended  nor  to  be  used  in  proprietory  competitive 
functions  or  In  commerce  and  competitive  commercial  en- 
deavors.   This  procedure  is  not  without  precedent  to  avoid 
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the  impact  of  tax  or  police  regulations  imposed  on  com- 
mercial transactions. 

The  most  recent  case  decided  and  cited  by  the  court 
below  considers  sales  to  the  federal  government.  Sperry 
Rand  Corp.  v.  Nassau  Py.esearch  and  Dev.  Assoc,  152  F 
Supp  91.  With  preliminary  reference  to  the  short  dis- 
claimer (which  did  not  change  the  result  of  the  opinion) 
on  page  96,  the  following  quotation  on  basic  rationale  is 
made  from  page  95  of  this  1957  opinion: 

"The  plaintiff  urges  that  a  sale  to  the  United  States 
Government  does  not  fall  within  the  scope  of  the 
Robinson-Patman  Act,  but  cites  no  cases  in  which  it 
has  been  held  that  sales  to  the  Government  fall  outside 
the  above  quoted  provision;  and  the  contrary  to  that 
position  seems  to  be  stated  in  A.  J.  Goodman  &  Son 
V.  United  Lacquer  Mfg.  Corp..  DC  81  F  Supp  890.  on 
page  893,  from  which  the  following  quotation  is  per- 
tinent: 

'The  complaint  sets  forth  sufficient  facts  to  show 
that  plaintiff  and  defendant  were  competitors,  since 
they  were  rivals  for  the  business  of  .selling  lacquer 
to  the  State  of  New  Hampshire.  It  describes  the 
basic  facts  of  an  alleged  course  of  conduct  by  de- 
fendant which  might  on  further  proof  justify  a 
finding  that  defendant  acted  for  the  purpose  of 
eliminating  plaintiff  as  a  competitor.  Nor  can  I 
hold,  in  the  absence  of  further  evidence,  that  the 
price  of  $1.75  was  not  unreasonably  low.  Con.se- 
quently.  I  hold  that  on  this  point,  the  complaint 
properly  alleges  a  violation  of  Sec.  l--5a.'  |Note: 
13a,  the  Borah-Van  Nuys  bill,  is  not  13  (a),  part 
of  the  amended  Patman  bill  affecting  2   (a)  of  the 
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Clayton  Act,  the  former  requirements  as  to  effect 
on  competition  not  being  involved  in  the  13  (a) 
discrimination  proof.] 

"A  recent  discussion  of  this  statute  will  be  found  in 
Moore  v.  Mead's  Fine  Bread  Co.,  348  US  115,  75  S  Ct 
148,  99  L  ed  145.  This  was  a  case  in  which  the  de- 
fendant was  charged  with  having  cut  prices  in  intrastate 
transactions  and  driving  competition  out  of  business, 
and  the  court  discu.sses  the  different  prices  quoted  by 
the  defendant  in  its  intra  as  distinguished  from  its 
inter  state  business.  In  reversing  a  decree  for  the 
respondent,  the  court  uses  this  language  at  page  120 
of  348  US.  at  page  151  of  75  S  Ct: 

'It  is,  we  think  clear  that  Congress  by  the  Clayton 
Act  and  Robinson-Patman  Act  barred  the  use  of  in- 
terstate business  to  destroy  local  business,  outlawing 
the  price  cutting  emploved  by  respondent.' 

"As  to  the  right  of  private  litigant  to  recover  damages 
under  the  quoted  Section,  see  Vance  v.  Safeway 
Stores,  Inc.,  10  Cir,  239  F  2d  144.  at  page  146. 

"Without  unnecessarily  prolonging  this  opinion,  it  will 
suffice  to  state  that  the  defendants'  amended  pleading 
as  to  these  challenged  paragraphs  cannot  be  held  to 
be  deficient  as  a  matter  of  law,  and  consequently  as 
to  them  the  motion  to  dismiss  as  a  counter  claim  will 
be  denied." 

The  comments  made  by  Judge  Thompson  in  Sterling 
Nelson  &  Sons,  Inc.  v.  Rangen,  Inc.,  235  F  Supp  393  (both 
the  case  here  under  consideration  and  that  cause  being  con- 
cerned with  the  Robinson-Patman  Act  statutory  additions 
to  the  Clayton  Act.  although  Rangen  specifically  involved 
15  use  13  (c)  rather  than  13  (a)),  bear  on  the  contention 
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of  appellee  that  the  antitrust  laws  do  not  apply  with  re- 
spect to  sales  to  sovereigns.  The  exact  language  of  Judge 
Thompson  found  on  page  399  is; 

"Defendants  also  argue  that  the  antitrust  laws  do  not 
apply  with  respect  to  sales  to  a  sovereign  state.  We 
do  not  agree.  The  only  purpose  of  such  an  exception 
of  which  we  can  conceive  is  to  preserve  the  right  of 
a  sovereign  to  purchase  goods  as  cheaply  as  possible 
irrespective  of  the  price  to  private  customers.  No 
problem  of  this  sort  is  involved  here.  If  we  have  cor- 
rectly interpreted  Section  13  (c)  as  an  express  pro- 
hibition of  commercial  bribery  no  reason  occurs  to  us 
why  such  misconduct  should  not  be  actionable  with 
respect  to  sales  to  a  sovereign  as  well  as  sales  to  a 
private  citizen  or  corporation.  Compare:  Union 
Caibide  and  Carbon  Corporation  v.  Nisely.  (  10  CCA 
1962)  300  F  2d  561;  Bankers  Life  &  Casualty  Co.  v. 
Larson,  (5  CCA  1958)  257  F  2d  377:  Pfotzer  v.  Aqua 
Sy.stems,  (2  CCA  1947 )  162  F  2d  779." 

The  implication  by  this  circuit  in  Rangen,  Inc.  v.  Ster- 
ling Nelson  &  Sons,  Inc.,  351  F  2d  851.  points  to  a  reserved 
doubt  of  such  exemption  as  urged  by  appellee.  Of  course, 
nothing  prevented,  at  any  time  in  its  sales  to  the  State  of 
Utah,  or  for  that  matter  to  any  other  person  or  entity,  the 
appellee,  Brunswick,  from  giving  equal  price  consideration 
to  the  appellant  and  others.  Brunswick  is  free  to  charge 
as  low  a  price  as  it  wishes,  so  long  as  the  prices  it  charges 
in  a  competitive  market  place  whether  to  a  state  or  other 
private  party  or  entity,  are  not  discriminatory,  that  is, 
not  less  to  one  than  to  another.  The  federal  act  precludes 
the  discrimination. 
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A  third  case  cited  by  the  court  below,  General  Shale 
Products  Corp.  v.  Struck  Construction  Co.,  37  F  Supp  598, 
states  rather  dogmatically  that  the  power  of  Congress  in 
this  field  is  plenary.  Actually,  the  court  in  Shale  had 
some  difficulty  in  1941  with  the  then  contemporary  cases 
interpreting  the  Commerce  clause  power,  five  years  after 
enactment  of  the  Robinson-Patman  Act.  The  opinion  is  of 
interesting  historical  value  and  the  court  rea.soned  that  a 
construction  company  incorporated  under  Kentucky  law 
and  qualified  to  carry  on  business  in  other  states  when 
entering  into  a  contract  with  the  City  of  Louisville  Munic- 
ipal Housing  Commission  for  clearance  of  a  slum  was  en- 
gaged in  interstate  commerce  in  contemplation  of  Robin- 
son-Patman price  discrimination  and  that  the  Robinson- 
Patman  Act  applies  to  commercial  sales  on  the  part  of 
those  who  deal  in  a  commodity  although  the  court  held, 
under  the  facts  then  before  it,  the  purchasers  were  not  in 
that  situation  in  competition  with  each  other.  The  pur- 
chaser discriminated  against  was  not  in  competition  with 
those  receiving  favorable  treatment.  The  basis  of  the 
lower  court's  dictum  that  the  Act  did  not  apply  to  certain 
sales  to  the  government,  states  or  municipalities,  was 
based  on  the  analysis: 

"Accordingly,  selling  at  a  reduced  price  is  not  illegal 
xinless  it  is  made  jor  the  purpose  of  discriminating 
between  competitii^e  buyers."  (Our  italics). 

General  Shale  was  affirmed  on  grounds  not  related 
to  any  purported  exemption  or  the  contention  as  relied 
on  by  appellant,  but  on  the  completely  unrelated  ground 
that    the    purchasers    were    not    competing    for    the    same 
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market..  Thus,  General  Shale  established  no  other  prin- 
ciple than  that  in  which  the  district  court  was  upheld  on 
appeal.  . 

This  early  opinion  confuses  somewhat  the  proof  re- 
quirements involved  in  first  line  and  secondary  line  com- 
petition which  in  the  embryo  development  of  the  act's 
philosophy  certainly  is  understandable.  The  court  noted 
by  way  of  passing  a  quotation  from  Attorney  General 
Cummings  relying  on  Dollar  Savings  Bank  v.  Uniled 
States,  22  L  ed  80,  that  when  a  sovereign  passed  a  law  it 
will  be  assumed  not  to  apply  to  that  sovereign,  this,  as  the 
court  indicated,  being  left  over  from  the  old  English  prin- 
ciple: "It  is  a  familiar  principle  that  the  king  is  not  bound 
by  any  act  of  Parliament  unless  he  be  named  therein  by 
.special  and  particular  words."  The  executive  is  not  bound 
by  acts  of  the  federal  legislature  unless  the  federal  legisla- 
ture specifically  so  indicates.  We  would  submit  there  is 
error  in  construing  this  further  than  that  indicated,  and 
that  the  court  correctly  having  stated  the  rule  of  federal 
pre-emption  in  interstate  commerce  should  have  logically 
concluded  that  unless  Congress  specifically  so  provide  the 
actions  of  the  states  themselves  would  be  included  and 
most  assuredly  the  act  will  govern  the  activity  of  others 
with  whom  the  state  commercially  deals.  The  court  noted 
the  Attorney  General  of  California  issued  an  opinion  con- 
trary to  state  exemption  even  at  that  early  date.  It  is  a 
judicial  rule  that  in  construing  a  legislative  enactment 
before  the  judiciary  will  feel  authorized  to  put  an  inter- 
pretation upon  a  statute  to  restrict  or  diminish  the  rights 
of  the  government  it  must  be  clear  that  the  legislature  so 
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intended  the  enacting  sovereign  itself  to  be  bound.  We  do 
not  now  brief  the  obvious  but  unrelated  point  that  be- 
cause of  the  position  of  the  federal  government  this  rule 
of  construction  might  be  justified  in  the  interpretation  of 
the  legislative  acts  of  a  state  for  federal  protection,  but 
obviously  the  rationale  of  the  many  supreme  court  de- 
cisions compel  the  reverse  is  certainly  not  true. 

The  District  Court's  last  case  authority  was  Sachs  v. 
Broicn-Fonnun,  134  F  Supp  9,  wherein  the  court  noted  by 
way  of  passing  that  there  was  some  doubt  as  to  Robinson- 
Patman  application  on  a  sale  to  state  or  federal  govern- 
ment agencies.  Such  observation  in  the  1955  decision, 
involving  the  OPA  ceiling  prices  and  the  old  wartime  acts, 
in  view  of  subsequent  supreme  court  decisions  is  hardly 
of  compelling  significance  today. 

The  limited  effect  of  state  action  on  the  thrust  of  the 
federal  antitrust  laws,  however,  is  dramatized  in  the  area 
of  liquor  control  considered  in  Sachs — a  field  in  which  a 
state  is  unconfined  by  traditional  commerce  clause  limita- 
tions "when  it  restricts  the  importation  of  intoxicants 
destined  for  u.se  within  its  borders."  Even  with  the  express 
constitutional  grant  of  state  authority  restricting  federal 
intervention,  we  have  this  expression  from  the  United 
States  Supreme  Court  in  Nippert  v.  Richmond,  327  US 
41fi,  66  set  590.  90  Led  760: 

"Thus  even  the  commerce  in  intoxicating  liquors,  over 
which  the  Twenty  First  Amendment  gives  the  states 
the  highest  degree  of  control  is  not  altogether  beyond 
the  reach  of  the  federal  commerce  power,  at  any  rate 
when   the   states'   regulation   squarely   conflicts   with 
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regulations  imposed  by  Congress  governing  interstate 
trade  or  traffic." 

Also  see:      United  States  v.  Frankfort  Distilleries,  65 

S  Ct  661,  324  US  293,  89  L  ed  951. 

Joseph  E.  Seagram  &  Sons,  Inc.  v.  Donald  S.  Hostetter, 
86  S  Ct  1259,  15  L  ed  2d  336. 

Hostetter  v.  Idlewild  Liqiuyr  Corporation,  377  US  324, 
84  S  Ct  1293,  12  L  ed  2d  350. 

When  specifically  discussing  the  Robinson-Patman  Act 
and  antitrust  laws,  the  court  in  Seagram  said: 

"In  this  as  in  other  areas  of  coincident  federal  and 
state  regulations,  the  'teaching  of  this  Court's  deci- 
sions .  .  .  enjoins  seeking  out  conflicts  between  .state 
and  federal  regulation  where  none  clearly  exist.  .  .  .' 
We  find  no  such  law  conflict  in  the  present  case.  The 
bare  a.ssembly  without  more,  of  price  information  on 
sales  to  wholesalers  and  retailers  to  support  the  af- 
firmation filed  .  .  .  would  not  of  itself  violate  the 
Sherman  Act. 

"We  cannot  presume  that  the  Authority  will  not  exer- 
cise that  discretion,  to  alleviate  any  friction  that  might 
result  should  the  ABC  Law  chafe  against  the  Robinson- 
Patman  Act  or  other  federal  statutes." 

Even  in  light  of  the  specific  allowance  of  state  enabling 
legislation  the  federal  act  so  completely  pre-empts  the  field 
that  the  exemption  has  been  .strictly  confined  consistent 
with  federal  antitrust  policies. 

Schwegmann  Bros.  v.  Calvert  Distillers  Corp.,  341  US 
384,  95  L  ed  1035,  71  S  Ct  745. 
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As  said  by  the  majority  in  Schxoegmann  "the  fact  that 
a  state  authorizes  the  price  fixing  does  not,  of  course,  give 
immunity  to  the  scheme,  absent  approval   by  Congress." 

Certainly  even  if  Utah  is  immune  itself  from  suit  it  is 
not  a  necessary  party,  and  a  cause  based  on  Robinson- 
Patman  price  discrimination  may  be  maintained  against 
one  or  several,  the  discriminating  seller  or  the  benefited 
buyer  or  both  at  the  option  of  a  harmed  buyer. 

Nat'l  Wrestling  Alliance  v.  Myers,  325  F  2d  768. 

Kainz  v.  Anheuser-Busch,  194  F  2d  737. 

Krosch  V.  Te.Ta5  Co.,  167  F  Supp  947. 

The  decided  cases  certainly  give  no  credence  to  extend- 
ing civil  suit  immunity  of  a  sovereign  to  those  with  whom 
the  sovereign  bargains  or  bids  or  others  with  whom  a 
sovereign  might  deal  in  violation  of  antitrust  laws. 

Union  Carbide  and  Carbon  v.  Nisehj,  300  F  2d  561. 

A.  J.  Goodman  &  Son  v.  United  Lacquer  Mjg.  Corp., 
81  F  Supp  890. 

Does  appellee  contend  that  a  state  can  by  its  statutes, 
contracts  or  actions  authorize  rebates  from  a  railroad  to  an 
oil  company,  preferences,  discrimination,  pooling,  in- 
dividuals to  contract  with  each  other  or  with  it  to  restrain 
trade  and  suppress  competition?  Or  that  such  activity  by 
a  private  corporation  will  be  protected  if  a  state  either 
regulates  the  field  or  gains  by  contracting  for  the  rebate  or 
preference? 

Knowledge  or  acquiescence  of  government  officials  in 
wrongdoing  will  not  give  validity  or  legality  to  acts  in  viola- 
tion of  the  antitrust  laws. 
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United  States  v.  Socony  Vacuum  Co.,  310  US  150,  60 
S  Ct  811.  84  L  ed  1129. 

cf  Ex  Parte  Young,  209  US  123,  28  S  Ct  441,  52  L  ed  714. 

cf  Worcester  County  Trust  Co.  v.  Riley,  302  US  292, 
58  S  Ct  185,  82  L  ed  208. 

Utah,  its  Building  Board,  the  University,  or  the  Student 
Union  Association  are  not  necessary  parties. 

American  Can  Co.  v.  Bnice's  Juices,  87  F  Supp  985; 
187  F  2d  919  (5th  Cir.);  also:     190  F  2d  73. 

Brace's  Juices  v.  American  Can  Co.,  330  US  743,  757, 
67  S  Ct  1016.  91  L  ed  2d  1219  (1947). 

The  antitrust  action  defined  by  federal  statutes  being 
a  concept  and  claim  unknown  to  the  common  law  common 
law  principles  must  not  be  applied  in  such  actions  without 
great  caution  to  avoid  a  grotesque  result. 

Philco  V.  R.C.A.,   196  F  Supp   155. 

Dujj  V.  Kansas  City  Star,  299  F  2d  320. 

Wheeler-Stezel  Co.  v.  Nat'l  Window  Glass,  152  Fed 
364. 

The  historically  early  "commerce"  restrictions  on  the 
allowable  activity  regulated  by  the  antitrust  laws  must  be 
considered  in  light  of  current  interpretation  and  especially 
that  of  the  years  immediately  past  so,  in  spite  of  Apex 
Hosiery  rule  unions  are  not  exempt  if  actually  participants 
in  aiding  outside  groups  in  violations.  The  indication  is 
that  any  exemption  in  the  antitrust  laws  are  to  be  strictly 
confined  even  when  the  act  involves  other  agencies  created 
by  the  enacting  sovereign. 
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Las  Vegas  MercJiant  Plumbers  v.  United  States,  210 
F  2d  732. 

United  Mine  Workers  v.  Pennington,  381  US  657,  14 
L  ed  2d  626.  85  S  Ct  1585. 

Agricultural  Cooperative  Cases 

The  lesson  of  the  supreme  court  decisions  in  the  past 
fifteen  years  is  that  the  fedeial  antitrust  acts  will  apply 
to  state  activities  and  the  federal  act  is  not  affected  by 
state  legislation.  While  we  do  not  digest  at  all  those  views 
the  appellee  urged  below  that  Parker  v.  6701071,  317  US 
341,  87  L  ed  315,  63  S  Ct  307  (1943),  through  Chief  Justice 
Stone,  implied  a  congressional  intention  that  a  state  in  the 
federal  union  if  a  participant  as  an  actor  in  an  antitrust 
violation  exempted  or  immunized  what  would  otherwise 
be  illegal,  or  that  a  state  such  as  Utah  can  itself  grant 
immunity  to  another  such  as  Brunswick  who  violates  one 
of  the  antitrust  laws  in  dealing  with  the  state.  While  the 
court's  interpretation  of  the  commerce  power  was  then 
more  restricted  than  presently  viewed,  these  points  were 
specifically  noted. 

"True,  a  state  does  not  give  immunity  to  those  who 
violate  the  Sherman  Act  by  authorizing  them  to  violate 
it,  or  by  declaring  that  their  action  is  lawful  Northern 
Securities  Co.  v.  United  States,  193  US  197.  332,  334- 
347,  48  L  Ed  679.  698.  703,  704.  24  S  Ct  436;  and  we 
have  no  questions  of  the  state  or  its  municipality  be- 
coming a  participant  in  a  private  agreement  or  com- 
bination by  others  for  restraint  of  trade,  cf  Union 
Pacific  Railroad  Co.  v.  United  States.  313  US  450,  85 
L  ed  1453,  61  S  Ct  1064." 
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"The  state  in  adopting  and  enforcing  the  prorate  pro- 
gram made  no  contract  or  agreement  and  entered  into 
no  conspiracy  in  restraint  of  trade  or  to  estabhsh 
monopoly,  but,  as  sovereign,  imposed  the  restraint  as 
an  act  of  government  which  the  Sherman  Act  did  not 
undertake  to  prohibit.  .  .  ."  87  L  ed  326-327,  337  US 
351-352. 

Does  not  the  opinion  itself  while  conceding  the  power 
of  Congress  to  preempt  the  field  under  the  commerce  clause 
hold  the  state  regulations  there  considered  were  "never 
intended  to  operate  by  force  of  individual  agreement  or 
combination"?  In  context  the  language  of  the  opinion  ap- 
plies only  to  a  program  policing  by  .state  regulations  or  state 
officials  an  industry  or  business.  The  court  went  out  of  its 
way  to  note  the  state  would  not  be  excluded  from  the  anti- 
trust laws  if  it  were  a  participant  implying  it  would  be  in- 
cluded if  itself  conspiring  or  contracting  in  violation  of  the 
law. 

Parker  v.  Brown  must  be  considered  in  light  of  the 
decisions  since  that  date  touching  upon  the  commerce 
power  of  Congress,  which  power  Congress  has  repeatedly 
held  to  have  exercised  to  the  fuil  extent  in  the  sweep  of 
the  antitrust  statutes. 

In  this  field  of  agricultural  cooperatives  we  have  the 
expression  of  Judge  Meredith  in  Bergjans  Farm  Dairy  Co. 
V.  Sanitary  Milk  Producers,  241  F  Supp  476,  that  although 
an  agricultural  cooperative  was  made  exempt  from  antitrust 
laws  under  sections  1  and  2  of  the  Capper-Volstead  Act 
and  Section  6  of  the  Clayton  Act,  the  exemptions  are  in- 
iipplicable  "to  actions  of  an  agricultural  cooperative  with 
respect  to  other  non-cooperative  corporations  or  individuals 
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and  as  to  these  an  agricultural  cooperative  is  subject  to  the 
antitrust  laws  the  same  as  any  other  corporation  or  per- 
son." The  FTC  found  much  the  same  in  Washington  Crab 
Association,  Trade  Reg.  Rep.,  Sec.  17,004  (F.T.C.  Docket 
7859,  1964)  and  cited:  Maryland  &  Virginia  Milk  Pro- 
ducers Assoc.  V.  United  States,  362  US  458,  80  S  Ct  847, 
4  L  ed  2d  880  (1960).  The  Bergjans  case  cited  with 
approval  Tillavwok  Cheese  and  Dairy  Assn.  v.  Tillamook 
Co.   Cream   Assn.,   358   F   2d    115,    118. 

Sunkist  Growers  v.  Winckler  &  Smith,  370  US  190,  82 
S  Ct  1130,  8  L  ed  2d  305. 

United  States  v.  Borden  Co.,  308  US  188,  60  S  Ct  182. 
84  L  ed  181. 

The  recent  cases  dealing  with  cooperatives  are  more 
relevant  in  that  not  only  is  the  federal  exclusionary  enact- 
ment applicable  but  all  the  states  have  apparently  passed 
acts  specifically  authorizing  the  existence  of  agricultural 
cooperative  activity. 

Jen.sen,  The  Bill  of  Rights  of  U.S.  Cooperative  Agri- 
culture, 20  Rocky  Mt  L  Rev  181.  191,  n  29  ( 1948 »; 

38  Harv  L  Rev  87.  89  n   17    (1942). 

The  court  in  Parker  specifically  held  a  state  could  not 
grant  immunity  to  those  with  whom  it  as  a  state  might 
contract  or  participate  as  the  federal  government  alone  has 
this  right  to  grant  exceptions  under  its  constitutional  pre- 
emption. 

Just  as  United  States  v.  Intl.  Boxing  Club  o/  New  York, 
348  US  236,  75  S  Ct  259,  99  L  ed  290,  limited  Federal 
Baseball  Club  v.  National   League,  259  US  200,  42  S  Ct 
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465,  66  L  ed  898,  and  Toolson  v.  Neio  York  Yankees,  Inc., 
346  US  356,  74  S  Ct  78,  99  L  ed  64,  strictly  to  baseball  so, 
the  recent  cases  indicate,  should  Parker  v.  Brown  be  lim- 
ited strictly  to  regulatory  activity  and  even  there  perhaps 
to  agricultural  cooperatives,  and  then  not  to  exempt  those 
with  whom  the  cooperatives  contract. 

Thus,  the  sweep  of  the  general  statutes  governing  anti- 
trust regulation  can  be  seen  from  analogous  application  in 
the  unique  area  of  state  power  over  liquor,  in  the  area  of 
federal-state  encouragement  of  agricultural  coops,  in  the 
area  of  competing  federal  statutory  schemes  of  common 
carriers  and  labor  regulation.  In  each  case  the  act  broadly 
speaking  applies  except  where  plainly  shown  not  to  be  in- 
tended. As  observed  in  United  States  v.  International  Box- 
ing Club  and  United  States  v.  Slmhert,  348  US  222,  99  L  ed 
279,  75  S  Ct  271,  when  dealing  with  prior  restrictive  in- 
terpretation of  a  long  standing  act  to  the  broadening  sweep 
of  commerce  power: 

"The  issue  confronting  us  is,  therefore,  not  whether 
a  previously  granted  exemption  should  continue,  but 
whether  an  exemption  should  be  granted  in  the  first 
instance.  And  that  issue  is  for  Congress  to  resolve  not 
this  court.  See  United  States  v.  South-Eastern  Under- 
writers Association,  322  US  533,  88  L  ed  1440,  64  S  Ct 
1162." 

The  obviously  valid  standard  of  judicial  direction  in 
such  an  area  is  found  in  Gold  v.  Di  Carlo,  235  F  Supp  817, 
affim'd  380  US  520,   14   L  ed  2d  266,  85  S  Ct   1332: 

"We  would  be  abdicating  our  judicial  responsibility  if 
we  waited  for  the  Supreme  Court  to  use  the  express 
words  'We  hereby  overrule  Tyson,'  .  .  .  before  recog- . 
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nizing  that  the  case  is  no  longer  binding  precedent  but 
simply  a  relic  for  the  constitutional  historians.  Judges 
do  not  have  such  mechanical  or  wooden  attitudes  nor 
are  they  devoid  of  all  powers  of  interpretation,  analogy 
and  application  of  constitutional  principles;  they  and 
the  law  must  keep  pace  with  our  vibrant  and  dynamic 
society  and  the  changes  in  the  law  which  the  courts 
have  pronounced." 

Non-Profit  Institution   Exemption 

15  use  13  c  (May  26,  1938,  c.  283,  52  Stat  446)  pro- 
vides: 

"Nothing  in  sections  13-13b  and  21a  of  this  title,  shall 
apply  to  purchases  of  their  supplies  for  their  own  use 
by  schools,  colleges,  universities,  public  libraries, 
churches,  hospitals,  and  charitable  institutions  not  op- 
erated for  profit." 

A  very  genuine  issue  of  material  facts  was  meant  to 
be  raised  and  was  raised  by  affidavits  of  appellant,  although 
appellant  had  not  acquired  or  had  opportunity  to  acquire 
through  depositions  and  discovery  and  use  of  subpoena  of 
customers  in  the  area  at  the  time  of  hearing  on  motions 
leading  to  granting  summai-y  judgment  a  showing  as  to  the 
full  extent  of  public  use  of  student  union  building  facil- 
ities. Appellant  did  directly  dispute  the  extent  of  public 
use  alleged  in  the  affidavits  presented  by  appellee.  Note: 
The  Affidavit  of  Donald  D.  Kvarfordt,  Exhibit  1  (R  55-57) 
in  which  he  states  observing  the  operation  of  the  union 
building  for  five  years  and  that  it  appears  most  probable 
that  the  records  submitted  by  appellee  do  not  actually 
separate  or  show  student  lineage  from  other  bowling  line- 
age, and  further  ."letting  out  a  course  of  conduct  indicating 
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that  the  bowling  facilities  have  been  and  are  used  by  the 
general  public,  and  that,  in  fact,  the  person  in  charge  of 
such  facilities  thought  "it  was  too  much  of  a  job  to  try  and 
identify  the  students  and  the  non-students  for  purposes  of 
records  of  charges."  Other  affidavits  were  submitted  by 
persons  not  at  all  associated  with  the  university  who  had 
used  and  observed  the  use  of  bowling  facilities  by  the  gen- 
eral public  (R  58-64).  Generally  they  show  conclusively 
genuine  issue  of  fact  on  the  extent  of  public  use  and  that 
the  goods  .sold  at  the  discriminatory  prices,  if  considered 
"supplies",  were  not  for  "their  own  use"  of  the  competitor 
but  were  for  competitive  use  in  serving  the  market  in  which 
appellant  competes. 

The  record  thus  had  issues  of  fact  which  preclude 
granting  of  summary  judgment. 

Rule  56,  FRCP. 

Deter  jet  Corp.  v.  United  Aircraft  Corp.,  211  F  Supp  348. 

Ames  V.  Bostitch,  240  F  Supp  521. 

Automatic  Radio  v.  Ford  Motor.  35  F.R.D.   198. 

Valesco  Products  v.  Lloyd  A.  Frij,  346  F  2d  661,  also 
see  308  F  2d  383.  cert.  den.  83  S  Ct  721.  372  US 
907,  9  L  ed  2d  717. 

iVett;  and  Used  Auto  Sales  v.  Handa,  245  F  2d  951. 

Sutton  V.  Brown,  85  Ida   104,  375  P  2d  990. 

A  reading  of  this  Statute  requires  a  definition  of  "pur- 
chases" and  "supplies"  and  in  relation  to  the  two  words 
"their  supplies"  and  of  the  words  "for  their  own  use". 
Naturally  in  the  latter  Congress  had  in  mind  not  just  "for 
their  u.se"  but  the  entire  wording  "for  their  oivn  use",  and. 
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"purchases"  might  imply  that  Congress  meant  not  to  make 
the  exemption  generally  applicable  to  "sales  to  and  pur- 
chases by"  but  only  to  "purchases  by".  The  Act  thus  seems 
to  be  limited  only  to  exempt  the  purchaser  in  its  purchases 
''by"  and  not  a  seller.  Appellee  suggests  the  intent  in 
granting  the  exemption  only  to  those  non-profit  institutions 
purchasing  and  not  exempting  those  selling.  The  wording 
is  "to  purchases  ...  by  schools.  .  .  ."  We  could  assume  that 
the  seller  would  remain  liable  in  violation  in  case  of  dis- 
crimination  but   that  qualified   purchasers   are  exempted. 

However,  more  compelling  considerations  indicate  that 
this  exemption  is  not  involved  in  this  case,  for  Congress  did 
not  provide  that  the  exemption  apply  generally  "to  pur- 
chases by  schools,  colleges",  but  specifically  added  words 
of  great  limitation  "of  their  supplies"  and  then  further 
broadly  limited  this  exemption  further  through  the  words 
"for  their  own  use".  It  is  submitted  that  the  defendant 
must  plead  and  show  that  the  exemption  as  .so  limited  is 
involved  in  this  case,  and  this  attack  on  motion  hardly 
seems  the  office  to  decide  this  suit  on  this  exemption  in- 
volving mixed  questions  of  law  and  fact.  Also,  the  fact 
question  is  presented  in  which  the  appellee,  we  would  sub- 
mit, must  show  that  the  purchases  involved  were  within  the 
definition  of  "supplies"  and  were  actually  for  and  meant 
to  be  for  its  owti  use  by  the  school  involved.  If  the  com- 
modities purchased  were  not  supplies  then  the  exemption 
is  inapplicable,  and  for  the  use  of  the  public  generally 
we  would  submit  then  would  hardly  be  "for  their  own  use" 
and  the  exemption  is  inapplicable.  The  very  reason  given 
by  the  Congress  as  to  usage  becomes  a  fact  question  as  to 
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why  exactly  and  for  what  purpose  the  purchases  were 
involved.  Also,  we  would  submit  that  inherent  within  the 
definition  of  operating  the  listed  institutions  and  then  add- 
ing the  words  "for  their  own  use"  is  meant  in  this  case 
for  use  in  carrying  out  the  function  of  schooling,  and  cer- 
tainly running  a  bowling  alley  open  to  the  public  for  a 
valuable  consideration  hardly  would  be  "for  their  own  use". 

The  definition  is  limited  to  supplies,  which  we  suggest 
was  meant  to  be  items  of  stock,  materials  and  provisions  to 
carry  on  the  operation,  not  the  purchase  of  capital  items  or 
major  facilities  for  competitive  use  in  selling  services  to 
the  public. 

Student  Book  Company  v.  Washington  Law  Book  Co., 
232  F  2d  49,  discusses  the  problem.  The  courts  in  cause 
considered  the  question  under  all  the  facts  after  trial.  On 
appeal  the  court  only  mentioned  the  asserted  defense  in  a 
footnote,  stating: 

"Appellee  also  argues  that,  even  if  its  transactions  with 
the  campus  book  stores  were  sales,  they  were  exempted 
from  the  application  of  the  Robinson-Patman  Act  by 
virtue  of  52  Stat.  446.  15  USC,  Sec.  13  c.  .  .  . 

"Although  the  appellee  has  sold  books  to  all  three  of 
the  universities  for  their  own  use,  i.e.,  for  their  li- 
braries, the  transactions  here  in  question  were  not  ac- 
tually with  the  universities,  but  with  the  self-sustain- 
ing campus  book  stores,  and  the  books  sold  were  not 
for  the  use  of  the  universities  but  for  resale  at  a  profit. 
Thie  exemption  provision  is  therefore  inapplicable  to 
these  transactions." 

Was  the  student  union  self-sustaining?  Were  the  bowl- 
ing alley  facilities  used  in  the  student  union  rented  for  a 
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profit?  Were  the  lanes  and  facilities  actually  operated 
for  public  use  at  a  profit?  Is  the  student  union  body  itself 
private  and  not  charitable?  Unexplained  by  Mr.  Swenson 
in  his  affidavit  for  what  use  and  purpose  was  the  bowling 
alley  equipment  purchased?  To  what  extent  if  at  all,  was 
the  university  involved  in  the  operation,  in  the  policy,  in 
the  programs,  in  the  charges,  not  in  the  use  of  the  building 
generally  but  in  the  use  of  the  bowling  alleys  in  the  build- 
ing? 

Now,  the  present  attempt  of  appellee  to  stress  dismissal 
of  the  action,  nipping  the  preliminary  discovery  attempted 
in  the  first  set  of  interrogatories  off  at  the  bud  becomes 
apparent.  The  appellant  is  entitled  to  all  the  facts,  not 
just  those  the  defendant  has  found  advantageous  to  submit 
as  relevant.  Many  fact  questions  are  inherent  in  arriving 
at  a  correct  conclusion.  The  trial  court  should  have  full 
benefit  of  all  the  facts.    Justice  requires  no  less. 

Summary   Judgmrnt — Law 

The  factual  ).ssues,  as  to  whether  a  seller  did  play  a 
"favorite"  in  price  among  two  or  more  purchasers  precludes 
granting  either  a  motion  to  dismiss  or  a  motion  for  sum- 
mary judgment. 

Rayco  Mfg.  Co.  v.  Dunn.  234  F  Supp  593. 

Valesco  Products  v.  Lloijd  A.  Fry,  346  F  2d  661. 

On  the  motion  for  summary  judgment  only  the  facts 
most  favorable  to  appellant  and  the  most  permissible  in- 
ferences from  those  facts  may  be  considered. 

Wurner  v.  Lieberv^an,  154  F  Supp  362. 
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Golaris  v.  Procter  and  Gamble,  153  F  Supp  34. 

Summary  Judgment  should  not  be  granted  if  there  is 
a  genuine  issue  of  any  material  fact,  and  these  judgments 
should  be  issued  sparingly  in  antitrust  cases. 

Rule  56    (a),  FRCP. 

Potter  V.  Columbia  Broadcasting,  368  US  464,  82  S  Ct 
486,  7  L  ed  2d  458. 

Leh  V.  General  Petroleum,  (Cal  1958)  165  F  Supp  933. 

Greenleaf  v.  Brunswick-Balke-Colleruier,  (Pa  1947)  79 
F  Supp  362. 

Automatic  Radio  v.  Ford  Motor,  (Mass  1964)  35  FRD 
198. 

Moore  Co.  v.  Richardson,  (Mo  1964)  237  F  Supp  817. 

Waldron  v.  British  Pet.  Co.,  (NY  1964)  231  F  Supp  72. 

Woods  Exploration  &  Producing  Co.  v.  Aluminum  Co. 
of  America,  (Tex  1963  I  36  FRD  107. 

The  use  of  Summary  Judgment  in  an  antitrust  action  is 
discussed  by  Timberlake  in  his  work  "Federal  Damage 
Antitrust  Actions"',  Callaghan  and  Company,  in  Chapter  12. 
We  now  quote  from  parts  of  sections  12.01  through  12.03 
citing  the  footnote  cases  in  the  text  rather  than  in  the 
page  bottom: 

"Rule  56  of  the  Federal  Rules  of  Civil  Procedure 
provides  for  summary  judgment.  'The  law  is  well 
settled  that  in  order  to  entitle  the  moving  party  to 
summary  judgment,  it  must  be  clearly  shown:  (1) 
That  there  is  no  genuine  issue  as  to  any  material  fact 
in  the  case;  and  (2)  that  he  is  entitled  to  a  judgment 
in  his  favor  as  a  matter  of  law.'     (National  Screen 
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Service  Corp.  v.  Poster  Exchange,  Inc.,  305  F  2d  647 
(5th  Cir  1962). 

"It  is  not  the  purpose  of  summary  judgment  to 
substitute  trial  by  affidavit  in  lieu  of  a  full  trial  and 
the  grant  of  a  motion  for  summary  judgment  is  not 
appropriate  when  there  is  a  bona  fide  dispute  as  to 
any  material  fact  between  the  parties.  (National 
Screen  Service  Corp.  v.  Poster  Exchange,  Inc.,  305  F 
2d  647,  651  (5th  Cir  1962).  Summary  judgment  should 
be  granted  only  where  the  moving  party  is  entitled  to 
judgment  as  a  matter  of  law,  where  it  is  quite  clear 
where  the  truth  is  and  when  no  genuine  issue  remains 
for  trial.  (Potter  v.  Columbia  Broadcasting  System, 
368  US  464,  467,  1962;  Sartor  v.  Arkansas  Natural  Gas 
Corp.,  321  US  620,  627,  1944;  Associated  Press  v.  United 
States,  326  US  1,  1945;  Eccles  v.  People's  Bank  of  Lake- 
wood  Village,  333  US  426,  1948  .  .  . 

"The  party  moving  for  summary  judgment  has  the 
burden  of  demonstrating  that  there  is  no  genuine  issue 
of  material  fact.  (National  Screen  Service  Corp.  v. 
Poster  Exchange,  Inc.,  305  F  2d  647,  651  (5th  Cir 
1962)  ).  Of  course,  affidavits  filed  in  support  of  a  mo- 
tion lor  summary  judgment  may  be  considered  for 
the  purpose  of  ascertaining  whether  an  issue  of  fact  is 
presented,  but  they  cannot  be  used  as  a  basis  for  de- 
ciding the  fact  i.ssue.  Wholesale  Auto  Supply  Co.  v. 
Hickok  Mfg.  Co.,  221  F  Supp  935,  944  DNJ  1963).  A 
grant  of  summary  judgment  will  be  reversed  where 
the  court  draws  fact  inferences.  (Bragen  v.  Hudson 
County  News  Co.  Inc.,  287  F  2d  615,  3rd  Cir  1960). 
It  is  no  part  of  the  duty  of  the  court  to  decide  fact 
i.ssues,  but  only  to  determine  whether  there  are  fact 
issues  to  be  drawn  ( National  Screen  Service  Corp.  v. 
Poster  Exchange,  Inc.,  305  F  2d  647,  651  (5th  Cir 
1962)). 
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'•The  trend  of  the  courts  (is)  not  to  dispose  finally 
of  antitrust  litigation  upon  the  pleadings  without  giv- 
ing the  plaintiff  full  opportunity  to  formulate  his 
charges  (McElhenny  Co.  v.  Western  Auto  Supply  Co.. 
269  F  2d  332,  339,  4th  Cir  1959.  In  Waldron  v.  British 
Petroleum  Co.,  Ltd.,  1961  Trade  Cases  Para  69,  978 
SDNY  1961,  summary  judgment  was  denied  as  dis- 
covery had  not  been  completed.)  (Smith  Corona 
Marchant,  Inc.  v.  American  Photocopy  Equipment  Co., 
217  F  Supp  39.  40  SDNY  1963). 

"The  serious  nature  of  the  charges  in  antitrust  cases 
and  the  fact  that  the  proof  'will  be  peculiarly  within 
the  knowledge  or  control  of  the  defendants'  have  been 
relied  upon  as  reasons  why  the  plaintiff  should  be 
granted  the  opportunity  of  proceeding  with  its  discov- 
ery in  accordance  with  the  appropriate  rules,  before 
being  foreclosed  by  summary  judgment.  (Curto's  Inc. 
v.  Krich-New  Jersey,  Inc.,  193  F  Supp  235,  238  DNJ 
1961.  In  Castlegate,  Inc.  v.  National  Tea  Co.,  1963 
Trade  Cases,  Para  70,  962  D  Colo  1963,  a  motion  for 
summary  judgment  was  denied  without  prejudice  to 
renew,  even  though  there  were  many  gaps  in  plain- 
tiff's proof  and  plaintiff  had  many  difficulties.  Accord: 
Philco  Corp.  v.  Radio  Corp.  of  America,  34  FRD  453 
ED  Pa  19641. 

Procedural   Errors 

Appellant  has  heretofore  set  out  in  the  Statement  of 
the  Case  the  background  from  which  it  is  urged  most 
serious  and  obvious  error  was  committed  by  the  court  in 
denying  the  motion  of  the  appellant  to  compel  answers  to 
interrogatories  and  in  not  considering  admissions  requested 
as  deemed  admitted.    This   is   not  only   based  on  Rule   7 
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of  the  District  Court  (R  35)  which  the  District  Court  most 
assuredly  ignored  in  erroneously  granting  the  motion  of 
appellee  but  on  abandoning  the  letter  and  spirit  of  the 
Federal  Rules  of  Procedure.  Reference  is  made  to  the  rec- 
ord 40-42  containing  the  brief  below  in  support  of  the 
motion  to  compel  answers  to  interrogatories.  Rule  33,  Fed- 
eral Rules  of  Ci\il  Procedure,  in  relevant  portion,  provides: 

"Any  parly  may  serve  upon  any  adverse  party  written 
interrogatories  to  be  answered  by  the  party  served  or, 
if  the  party  served  is  a  public  or  private  corporation  or 
a  partnership  or  association  by  any  officer  or  agent, 
who  shall  furnish  such  information  as  is  available  to 
the  party.  Interrogatories  may  be  served  after  com- 
mencement of  the  action  and  without  leave  of  court, 
except  that,  if  service  is  made  by  the  plaintiff  within 
10  days  after  such  commencement,  leave  of  court 
granted  with  or  without  notice  must  first  be  obtained. 
The  interrogatories  shall  be  answered  separately  and 
fully  in  writing  under  oath.  The  answers  shall  be 
signed  by  the  person  making  them;  and  the  party 
upon  whom  the  interrogatories  have  been  served  shall 
serve  a  copy  of  the  answers  on  the  party  submitting 
vhe  interrogatories  within  15  days  ajter  the  service  o/ 
the  inierrogatories,  unless  the  court,  on  motion  and 
notice  and  for  good  cause  shown,  enlarges  or  shortens 
ihe  time.  Within  10  days  ajter  service  oj  interroga- 
tories a  party  may  serve  loritten  objections  thereto  to- 
gether with  a  notice  oj  hearing  the  ohjections  at  the 
t-ar'iiest  practicable  time.  Answers  to  interrogatories 
to  which  objection  is  made  shall  be  deferred  until  the 
objections  are  determined."  i  our  italics). 

Appellant  submits  that  the  Appellee  has  waived  any 
objections  to  the  Interrogatories  and  must  now  answer 
same  fully  and  completely  under  oath. 
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See  cases  cited:     Record  41-42. 

Rule  36,  Federal  Rules  of  Civil  Procedure  in  relevant 
part,  provides: 

'REQUESTS  FOR  ADMISSION.  After  commencement 
of  an  action  a  party  may  serve  upon  any  other  party 
a  written  request  for  the  admission  by  the  latter  of 
the  genuineness  of  any  relevant  documents  described 
in  and  exhibited  with  the  request  or  of  the  truth  of 
any  relevant  matters  of  fact  set  forth  in  the  request. 
If  a  plaintiff  desires  to  serve  a  request  within  10  days 
after  commencement  of  the  action  leave  of  court, 
granted  with  or  without  notice,  must  be  obtained. 
Copies  of  the  documents  shall  be  served  with  the  re- 
quest unless  copies  have  already  been  furnished.  Each 
of  the  matters  of  ichich  an  admission  is  requested 
shad  he  deem,ed  admitted  unless,  within  a  period  desig- 
nated in  the  request,  not  less  than  10  days  after  serv- 
ice thereof  or  within  such  shorter  or  longer  time  as 
the  court  may  allow  on  motion  and  notice,  the  party 
to  whom  the  request  is  directed  serves  upon  the  party 
requesting  the  admission  of  either  (Da  sioorn  state- 
■incnt  denying  specifically  the  matters  of  which  an  ad- 
mission is  requested  or  setting  forth  in  detail  the 
reasons  why  he  cannot  truthfully  admit  or  deny  those 
matters  or  (2)  written  objections  on  the  ground  that 
some  or  all  of  the  requested  admissions  are  privileged 
or  irrelevant  or  that  the  request  is  otherwise  improper 
in  whole  or  in  part,  together  with  a  notice  of  hearing 
the  objections  at  the  earliest  practicable  time.  If  writ- 
ten objections  to  a  part  of  the  request  are  made,  the 
remainder  of  the  request  shall  be  answered  within 
;he  period  designated  in  the  request.  A  denial  shall 
fairly  meet  the  substance  of  the  requested  admission, 
and  when  good  faith  requires  that  a  party  deny  only 
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a  part  or  a  qualification  of  a  matter  of  which  an  ad- 
mission is  requested,  he  shall  specify'  so  much  of  it  as 
is  true  and  deny  only  the  remainder."    (Our  italics). 

The  rule  seems  self  explanatory  and  appellant  contends 
that  objection  must  be  made  and  actually  the  motion  and 
notice  timely  made  or  there  is  an  admission  made. 

Walsh  V.  Connecticut  Mutual  Insurance  Co.,  26  F  Supp 
566. 

Hise  V.  Lockwood  Grader,  153  F  Supp  276. 

Princess  Pat  Ltd.  v.  National  Carload  Corp.,  223  F  2d 
916. 

Creedon  v.  Rielly,  8  F.R.D.  265. 

Dulansky  v.  lou^a-Ulinois  Gas  and  Electric,  92  F  Supp 
118. 

CONCLUSION 

The  ominous  implications  suggested  by  the  district 
court  in  his  memorandum  are  not  ominous  at  all  in  light  of 
the  congressional  policy  that  those  selling  in  the  market 
place  of  America  cannot  rig  or  fix  prices  and  must  openly 
compete  without  discriminating  in  price  between  pur- 
chasers. What  appellee  argued  and  the  court  worried  over 
are  the  merits  of  the  Robinson-Patman  Act,  not  what  the 
act  states  and  precludes.  Whether  it  is  a  good  or  a  bad 
act  is  not  now  of  concern  as  it  is  and  has  been  the  govern- 
ing law  on  interstate  sales  of  goods  consumed  in  America 
for  the  past  thirty  years. 

Granting  concessions  or  lower  or  favorable  prices  to 
one  favored  customer  or  group  of  customers  on  excuses 
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such  as  public  good  is  a  device  of  monopolists  and  as  old 
as  the  practices  of  Standard  Oil  Company  exposed  in  the 
i'irst  great  antitrust  case. 

Standard  Oil  oj  New  Jersey  v.  United  States,  221  US 
1,  31  S  Ct  502,  55  L  ed  619. 

See  also: 

Eastern  Railrcmd  v.  Moller  Freight,  365  US  127,  81  S 
Ct  523,  5  L  ed  2d  464. 

We  urgently  stress  applicability  of  the  Robinson-Pat- 
man  price  discrimination  prohibition  applies,  when  deal- 
ing with  buyers  who  are  competitive,  to  all  sellers  in  the 
American  market  place.  Most  surely  did  Congress  intend 
the  act  reach  discriminatory  pricing  of  commodities  used 
or  consumed  competitively  by  any  purchaser,  state  or 
private.  It  did  so  to  avoid  all  inequality  derived  from  sheer 
economic  power,  whether  that  power  be  business  or  gov- 
ernment. In  light  of  the  increased  governmental  activity 
in  commercial  endeavor  the  demand  for  fairness  in  pricing 
remains  acute,  the  danger  of  discrimination  remains  even 
more  threatening  to  small  competing  businesses.  We  most 
emphatically  urge  this  court  to  allow  only  those  exemp- 
tions specifically  set  out  by  Congress  and  to  limit  the  13  c 
exemption,  as  obviously  intended,  to  the  purcha.ses  of  non- 
competitive "supplies".  To  do  less  is  to  invite  the  indict- 
ment of  future  historians,  perhaps  in  the  lifetime  of  our 
own  children,  that  in  spite  of  plain  statutory  language  and 
legislative  prohibition  the  courts  stood  by  in  anguished 
uncertainty  the  years  small  business  choked  through  in- 
creasing death  strangulation  in  the  noose  of  government 
competition — not  that  fair  competition  allowed  to  all  other 
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competitors,  big  or  small,  but  unfair,  evil,  favored  and 
destroying  price  allowances  literally  precluding  competi- 
tive survival.  The  plain  congressional  intent  to  assure 
nondiscriminatory  prices  to  each  competitor  in  the  market 
place  as  an  aid  to  preserve  the  private  enterprise  system 
should  not  be  judicially  frustrated.  To  do  less  than  fully, 
evenly  and  fairly  apply  the  federal  act  on  pricing  to  each 
seller  dealing  with  competitors  in  a  given  market  is  to 
curse  the  lot  of  the  hangman  of  our  great  system  while 
fitting  the  noose  on  the  victim's  neck  the  very  day  free 
enterprise  was  dying  in  America. 

The  Judgment  below  should  be  reversed,  the  Motions 
of  Appellee  denied  and  the  appellee  should  be  ordered  to 
answer  the  amended  complaint,  and  order  should  entered 
requiring  appellee  to  answer  each  of  the  interrogatories 
and  that  each  of  the  requested  admissions  be  deemed 
as  admitted  for  purposes  of  this  action 

Respectfully  submitted, 

Johnson  and  Olson 
L.  Charles  Johnson 

Attorneys  for  Appellant 

Box  1725 

Residence:    Pocatello,    Idaho 
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LOGAN  LANES,   INC.,   an   Idaho   Corporation, 

Plaintiff -Appellant, 


vs. 


BRUNSWICK  CORPORATION,  a  Delaware  Coepobation, 

Defendant-Appellee. 


appeal  from  the  united  states  district  court  for  the 
district  of  idaho,  eastern  division. 


BRIEF  OF  APPELLEE. 


STATEMENT  OF  FACTS. 


This  is  a  suit  for  treble  damages  for  alleged  violation  of 
the  Robinson-Patman  Act  (Sec.  2(a)  of  the  Clayton  Act,  as 
amended)  (15  USC  §§13  and  15).  It  arises  from  an  alleged 
sale  of  bowling  lanes  by  defendant  to  Utah  State  Uni- 
versity, at  lower  prices  than  plaintiff  paid  to  defendant  for 
similar  lanes. 

The  Trial  Court  sustained  defendant's  motion  for  sum- 
mary judgment  ruling  that  (1)  the  Robinson-Patman  Act 
does  not  apply  where  the  purchaser  obtaining  the  lower 
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price  was  the  sovereign  State  of  Utah,  and  (2)  that,  in 
any  event,  the  purchase  by  Utah  State  University  was  ex- 
empt from  the  Robinson-Patman  Act  by  virtue  of  §  13c 
thereof,  because  it  was  a  sale  to  an  educational  institution. 
(R.  98-103.) 

On  October  5,  1959  defendant  sold  to  plaintiff,  for  in- 
stallation in  Logan,  Utah,  16  bowling  lanes,  pinsetters  and 
related  equipment  for  1212,051.63.  In  the  fall  of  1963  addi- 
tional bowling  equipment  was  purchased  by  plaintiff  from 
defendant.    (R.  48.)  J 

On  March  17,  1964,  defendant  entered  into  a  contract 
with  the  Utah  State  Building  Board,  a  state  instrumentality, 
for  the  installation  of  10  bowling  lanes,  pinsetters  and 
related  equipment  in  the  Student  Union  Building,  Utah 
State  University,  at  Logan,  Utah.  The  price  paid  by  the 
University  for  the  equipment  was  181,118.56.  (R.  73, 
80-82.) 

Commencing  in  June,  1964,  the  University  incorporated 
the  bowling  lanes  into  its  physical  education  program. 
Approximately  900  to  1,000  students  annually  enroll  in 
bowling  classes,  receiving  credit  for  such  participation.  (R. 
92,  94,  96.)  Li  addition,  the  bowling  lanes  provide  extra- 
curricular recreation  for  students  and  faculty.  (R.  92.) 
Limited  use  of  the  bowling  lanes  by  the  general  public  is 
permitted.  (R.  94.)  All  income  derived  from  the  use  of 
the  bowling  lanes  is  used  to  finance  either  student  ac- 
tivity programs  or  dormitory  and  ITnion  Building  expan- 
sion and  improvement.  (R.  93.)  None  of  the  bowling 
equipment  purchased  by  the  University  from  defendant  in- 
cluded resalable  products.     (R.  94,  95.) 


A.    Utah  State  University. 

Ai'ticle  X,  Sec.  1  of  the  Utah  Constitution  provides  that 
the  legislature  is  to  establish  and  maintain  a  system  of 
public  schools.  Article  X,  Sec.  2  defines  public  schools  to 
include  ".  .  .  an  agricultural  college"  (formerly  called 
Utah  State  University  of  Agriculture  and  Applied  Science). 

The  government  of  Utah  State  University  "...  and  the 
management  of  its  property  and  affairs"  is  vested  in  a 
board  of  trustees  made  up  of  the  Secretary  of  State,  presi- 
dent of  the  alumni  association  and  twelve  citizens  ap- 
pointed by  the  governor  with  the  consent  of  the  senate 
(Section  53,  Chapter  10-9,  Utah  Statutes).  By  virtue  of 
53-38-1,  the  board  of  trustees  of  Utah  State  University  is 
authorized  to  set  aside  property  for : 

"...  dormitories,  kitchens,  dining  halls,  auditoriums, 
student  union  buildings,  field  houses,  stadiums,  gen- 
eral library  buildings,  parking  lots,  parking  structures, 
other  self-li(iuidating  projects,  and  other  revenue  pro- 
ducing buildings  including  additions  to  and  remodeling 
of  existing  buildings  used  for  such  purposes  and  to  con- 
struct such  l)uildings  or  additions  thereon  and  to  equip, 
furnish,  maintain  and  operate  such  buildings." 

Furthermore,  53-34-6  directs: 

"...  that  all  sums  received  by  said  institutions  as  a 
result  of  the  operation  by  said  institutions  of  book- 
stores, printing  presses,  cafeterias,  dining  halls,  dormi- 
tories, parking  lots,  parking  structures,  or  as  a  result 
of  engaging  in  any  other  proprietary  activities  may  be 
retained  liy  said  institutions,  and  said  institutions  may 
make  disbursements  therefrom  for  the  payment  of  cur- 
rent bills  arising  in  the  course  of  said  proprietary  ac- 
tivities, ..." 

The  Board  of  Trustees  has  been  given  specific  statutory 
authority  to  construct  and  operate  a  Student  Union  Build- 
ing under  the  supervision  and  direction  of  the  Utah  State 
Building  Board.    (53-38-1.) 


B.    Utah  State  Building  Board. 

The  Utah  State  Building  Board  was  created  by  the  Utah 
Legislature  to  ".  .  .  carry  out  the  building  and  expansion 
program  of  the  State  provided  by  law,  ..."  [63-10-7].  Its 
five  members  are  appointed  by  the  Governor  with  the  advice 
and  consent  of  the  Utah  Senate  [63-10-1]. 

Section  63-10-7,  confers  upon  the  Board  the  following 
powers  and  authority : 

1.  to  supervise  preparation  of  desigiis,  plans  and  speci- 
fications relating  to  the  construction  or  modifica- 
tion of  State  buildings; 

2.  To  enter  into  contracts  necessary  to  the  perform- 
ance of  the  duties  of  the  Board;  in  this  connection 
the  Board,  except  in  certain  cases  not  here  relevant, 
is  required  to  award  any  contract  "...  to  the  low- 
est bidder  who  in  the  judgment  of  the  board  is 
responsible  and  qualified  to  do  the  work.  The 
judgment  of  the  Board  as  to  the  responsibility  and 
qualifications  of  such  bidders  shall  be  conclusive, 
except  in  case  of  fraud  or  bad  faith"  [63-10-7(7)]  ; 

3.  "To  do  any  and  all  things  which  in  its  judgment 
may  be  necessary  or  proper  for  carrying  out  any 
of  the  purposes  of  this  chapter,  including  the  mak- 
ing of  necessary  and  proper  expenditures,  with  the 
api)roval  of  the  Governor,  of  State  money;  .  .  ." 
[63-10-7(19)]. 

In  the  performance  of  its  statutory  duties,  the  acts  of  the 
Board  are  the  acts  of  the  sovereign.  Nutfall  v.  Berntson, 
88  U.  535,  30  P.  2d  738,  742 ;  Utah  State  Building  Comm.  for 
Use  and  Benefit  of  Mountain  States  Supply  Co.  v.  Great 
American  Indemnity  Co.,  et  ah.  105  U.  11,  140  P.  2d  763. 
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QUESTIONS  PRESENTED. 


There  is  a  considerable  amount  of  overlapping  among  the 
12  errors  specified  by  the  plaintiff.  In  addition,  to  analyze 
and  distinguish  all  of  the  113  cases  cited  by  plaintiff  would 
leave  little  space  to  set  forth  the  reasons  why  the  Trial 
Court  correctly  granted  defendant's  Motion  for  Summary 
Judgment.  Therefore,  defendant  will  recast  the  ques- 
tions presented  on  this  appeal  and  demonstrate  the  cor- 
rectness of  the  Trial  Court's  opinion.  Two  substantive 
questions  are  presented: 

1.  Does  §  2  (a)  of  the  Robinson-Patman  Act  apply  where 
the  buyer  granted  the  lower  price  is  the  State  of  Utah? 

2.  Does  §  13c  of  the  Robinson-Patman  Act  exempt  the 
sale,  in  any  event,  because  the  beneficial  pui"chaser  is  a 
university?  Part  of  this  question  is  whether  the  exemption 
has  been  lost  because  the  university  permits  the  general 
public  to  use  its  bowling  lanes  to  a  limited  extent. 

The  Trial  Court  ruled  for  the  defendant  on  both  of  these 
questions.  If  either  ground  for  the  Trial  Court's  ruling 
is  correct,  the  other  is  moot.  In  addition,  two  procedural 
questions  are  presented: 

1.  Did  defendant's  Motion  for  P]xtcnsion  of  Time  filed 
on  March  7,  1966  (R.  36)  comply  with  Local  Rule  7  of  the 
District  Court  of  Idaho,  since  no  brief  was  filed  in  support 
of  the  motion? 

2.  Did  the  Trial  Court's  refusal  to  require  defendant 
to  answer  plaintiff's  interrogatories  deprive  plaintiff  of  an 
opportunity  to  demonstrate  the  existence  of  a  material  issue 
of  fact? 


ARGUMENT. 


I.    THE  STATUTORY  BASIS  FOR  THE  CAUSE  OF  ACTION. 

Plaintiff's  brief  asserts  that  its  claims  arise  from  §§  2(c), 
2(d)  and  2(e)  of  the  Robinson-Patman  Act.  However,  no 
violation  of  any  of  those  sections  is  alleged  in  plaintiff's 
complaint  or  in  its  Specitication  of  Errors  in  this  Court 
and  plaintiff's  argument  fails  to  indicate  what  relevancy 
those  sections  have  except  as  they  indicate  that  the  gen- 
eral purpose  of  the  Act  was  to  forbid  discrimination.  For 
this  reason,  we  confine  our  discussion  to  Sec.  2(a),  which 
is  the  real  basis  of  the  plaintiff's  claim. 

n.  THE  TRIAL  COURT  CORRECTLY  HELD  THAT  §2(a)  OF 
THE  ROBINSON-PATMAN  ACT  DOES  NOT  BAR  THE 
GRANTING  OF  A  LOWER  PRICE  TO  THE  STATE  OF 
UTAH. 

The  defendant  assorts  tliat  the  Trial  Court  clearly  was 
correct  in  its  ruling  and  that  its  decision  is  supported  by 
decision  law,  by  administrative  interpretation  and  prac- 
tice and  by  legislative  history. 

Specification  of  Error  No.  6  provides  in  part,  "the  trial 
court  erred  in  holding  the  sales  of  Appellee  and  the  trans- 
actions sued  upon  innnune  from  an  action  under  the  Eobin- 
son-Patman  Act."     (Plaintiff's  Brief,  p.  14.) 

The  basis  upon  which  defendant  submits  that  §  2(a)  of 
the  Eobinson-Patman  Act  is  inapplicable  to  a  situation  in 
which  a  sovereign  is  granted  a  lower  price  than  other  cus- 
tomers of  the  seller  is  found  in  the  collective  action,  or  in- 
action, of  all  three  branches  of  the  Federal  Government. 
Each  has  played  a  significant  part  in  developing  the  law 
concerning  the  application  of  the  Robinson-Patman  Act  to 


governmental  purchases.  A  review  of  the  history  of  that 
collective  action,  or  inaction,  requires  the  conclusion  that 
this  Court  in  Rangen,  Inc.  v.  Sterling  Nelson  <&  Sons,  Inc., 
351  F.  2d  851  (C.  A.  9,  1965),  cerf.  den.  383  U.  S.  936,  an- 
ticipated the  correctness  of  the  ruling  made  by  the  Trial 
Court  in  the  instant  case. 

A.   The  Sovereign  Exemption  Doctrine'  and  Its  Application 
to  Antitrust  Decisions. 

One  of  the  earliest  and  most  widely  cited  opinions  dealing 
with  the  sovereign  exemption  doctrine  is  United  States  v. 
Hoar,  26  Fed.  Cas.  329  (D.  Mass.  1821).  The  court  stated 
(26  Fed.  Cas.  330) : 

"Where  the  government  is  not  expressly  or  by 
necessary  implication  included,  it  ought  to  be  clear 
from  the  nature  of  the  mischiefs  to  be  redressed,  or 
the  language  used,  that  the  government  itself  was 
in  contemplation  of  the  legislature,  before  a  court 
of  law  would  be  authorized  to  put  such  an  interpreta- 
tion upon  any  statute.  In  general,  acts  of  the  legis- 
lature are  meant  to  regulate  and  direct  the  acts  and 
rights  of  citizens ;  and  in  most  cases  the  reasoning  ap- 
plicable to  them  applies  with  very  different,  and  often 
contrary  force  to  the  government  itself.  It  appears  to 
me,  therefore,  to  be  a  safe  rule  founded  in  the  prin- 

1.  3  Sutherland,  Statutory  Construction,  183,  191  (3rd 
ed. 1943) : 

"General  words  or  language  of  a  statute  that  tends 
to  injuriously  encroach  upon  the  atfairs  of  the  govern- 
ment receive  a  strict  interpretation  favorable  to  the 
public,  and,  in  the  absence  of  express  provision  or 
necessary  implication,  the  sovereign  remains  unaffected. 
(Citations  omitted.) 

»  »  *  *  * 

"Since  the  rule  is  founded  on  the  policy  of  preserv- 
ing government  from  the  injurious  consequences  of  a 
statute,  the  validity  of  the  rule  is  destroyed  where  a 
statute  offers  a  benefit  or  privilege." 
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ciples  of  the  common  law,  that  the  general  words  of  a 
statute  ought  not  to  include  the  government,  or  affect 
its  rights,  unless  that  construction  be  clear  and  indis- 
putable upon  the  text  of  the  act. ' ' 

Court  decisions  sustaining  the  doctrine  span  140  years. 
The  Dollar  Savings  Bank  v.  United  States,  19  Wall.  227, 
239;  United  States  v.  United  Mine  Workers  of  America, 
330  U.  S.  258,  272-3;  United  States  v.  Wittek,  337  U.  S.  346, 
359;  Federal  Poiver  Commission  v.  Tnscarora  Indian  Na- 
tion, 362  U.  S.  99,  120. 

Plaintiff  erroneously  contends  that  the  sovereign  exemp- 
tion doctrine  excludes  from  the  coverage  of  a  statute  only 
the  enacting  sovereign.  No  cases  are  cited  in  support  of 
this  contention.  The  contrary  is  held  by  at  least  six  de- 
cisions which  have  held  that  the  federal  antitrust  laws  do 
not  apply  to  state  action.  Olsen  v.  Smith,  195  U.  S.  332; 
Parker  v.  Brown,  317  U.  S.  341;  E.  W.  Wiggins  Airways, 
Inc.  V.  Massachusetts  Port  Authority,  362  F.  2d  52  (C.  A. 
1,  1966),  cert,  applied  for  September  12,  1966;  Lowenstein 
v.  Evans,  69  F.  908  (D.  S.  C.  1895) ;  General  Shale  Products 
Corp.  V.  Struck  Construction  Co.,'  et  al.,  37  F.  Supp.  598 
(W.  D.  Ky.  1941),  aff'd  on  other  grounds  132  F.  2d  425  (C. 
A.  6,  1942),  cert.  den.  318  U.  S.  780;  Sachs  v.  Brown-For- 
man  Distillers  Corp.^  134  F.  Supp.  9  (S.  D.  N.  Y.  1955), 
aff'd  per  curiam  234  F.  2d  959  (C.  A.  2,  1956). 

Examination  of  the  facts  and  the  Court's  ruling  in 
Parker  v.  Broivn  and  E.  W.  Wiggins  Airways,  Inc.  v. 
Massachusetts  Port  Authority,  supra,  refutes  plaintiff's 
further  contention  that  the  sovereign  exemption  doctrine 
exempts  only  the  sovereign  and  not  the  private  party  en- 
gaged in  dealing  with  the  sovereign.  These  cases  conclu- 
sively show  that  the  sovereign  exemption  doctrine  applies 
to  the  transaction  to  which  the  sovereign  is  a  party. 

2.  Cited  by  this  Court  in  Rangen,  Inc.  v.  Sterling  Nelson 
S  Sons,  Inc.,  351  F.  2d  851  (C.  A.  9,  1965),  cert.  den.  383 
U.  S.  936. 


Parker  v.  Broivn,  317  U.  S.  341,  involved,  in  part,  the 
issue  of  whether  the  Sherman  Antitrust  Act,  15  U.  S.  C.  §  1, 
barred  the  promulgation  of  restrictive  marketing  plans  re- 
lating to  production  of  agricultural  commodities  pursuant 
to  an  act  of  the  California  legislature.  The  purpose  of  the 
legislation  was  to  ".  .  .  restrict  competition  among  the 
growers  and  maintain  prices  ..."  obtained  by  the  growers 
in  the  sale  of  their  products  (317  U.  S.  346).  The  court 
assumed  that  if  the  growers  had  initiated  and  effectuated 
an  identical  plan  in  the  absence  of  the  California  Agricul- 
tural Prorate  Act,  a  violation  of  the  Sherman  Act  would 
have  resulted  (317  U.  S.  350) — that  is,  price  fixing  and 
agreements  among  competitors  to  limit  production. 

Section  1  of  the  Sherman  Act,  like  §  2(a)  of  the  Robinson- 
Patman  Act,  is  an  all-inclusive  statute  on  its  face  and 
contains  no  qualification  that  its  provisions  are  not  appli- 
cable to  any  state  or  to  private  parties  engaged  in  trans- 
actions with  a  state.     The  statute  reads  (15  U.  S.  C.  §  1) : 

"Every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  com- 
merce among  the  several  states,  or  with  foreign  na- 
tions, is  hereby  declared  to  be  illegal  ..."  (Emphasis 
supplied.) 

The  sovereign  exemption  doctrine  was  the  basis  for  the 
Supreme  Court's  decision  (317  U.  S.  350-351): 

"But  it  is  ijlain  that  the  prorate  program  here  was 
never  intended  to  operate  by  force  of  individual  agree- 
ment or  combination.  It  derived  its  authority  and  its 
efficacy  from  the  legislative  command  of  the  state 
and  was  not  intended  to  operate  or  become  effective 
without  that  command.  We  find  nothing  in  the  lan- 
guage of  the  Sherman  Act  or  in  its  history  which 
suggests  that  its  purpose  was  to  restrain  a  state  or 
its  officers  or  agents  from  activities  directed  by  its 
legislature.  In  a  dual  system  of  government  in  which, 
under  the  Constitution,  the  states  are  sovereign,  save 
only  as  Congress  may  constitutionally  subtract  from 
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their  authority,  an  unexpressed  purpose  to  nullify  a 
state's  control  over  its  officers  and  agents  is  not  lightly 
to  be  attributed  to  Congress. 

"The  Sherman  Act  makes  no  mention  of  the  state  as 
such,  and  gives  no  hint  that  it  was  intended  to  restrain 
state  action  or  official  action  directed  by  a  state  .  .  . 

"There  is  no  suggestion  of  a  purpose  to  restrain 
state  action  in  the  Act's  legislative  history.  The 
sponsor  of  the  bill  which  was  ultimately  enacted  as 
the  Sherman  Act  declared  that  it  prevented  only  'busi- 
ness combinations.'  21  Cong.  Rec.  2562,  2457;  see  also 
2459,  2461.  That  its  purpose  was  to  suppress  com- 
binations to  restrain  competition  and  attempts  to  mon- 
opolize by  individuals  and  corporations,  abundantly 
appears  from  its  legislative  history."    (Citing  cases.) 

The  analogy  between  appropriate  state  action  involving 
agricultural  products  and  education  is  apparent.  Likewise 
obvious  is  the  fact  that  the  officers  and  agents  of  the  State 
of  Utah,  in  dealing  with  defendant,  acted  lawfully  pursuant 
to  the  direction  of  the  Utah  legislature  no  less  than  did  the 
officers  and  agents  of  the  State  of  California  pursuant  to  its 
legislature.  Therefore,  just  as  the  participation  of  the 
State  of  California  in  the  Prorate  Program  insulated  the 
private  growers  from  liability  for  fixing  prices  and  allocat- 
ing production — so  the  defendant  here  is  insulated  from 
liability  under  §  2(a)  of  the  Robinson-Patman  Act  where 
the  State  of  Utah  participated  in  the  very  transaction 
under  attack. 

Wiggins  Airways,  Inc.  v.  Massachusetts  Port  Autlwrity, 
362  F.  2d  52  (C.  A.  1,  1966),  cert,  applied  for  September  12, 
1966,  involved  a  suit  for  treble  damages  and  injunctive 
relief  against  a  governmental  agency  and  two  private  par- 
ties. The  Port  Authority  took  over  control  of  the  Boston 
Airport  and  entered  into  an  exclusive  contract  with  one  of 
the  defendants  w^hereby  the  latter  w'ould  operate  the  air- 
port through  a  subsidiary,  also  named  as  a  defendant.  The 
complaint  alleged  that  the  exclusive  contract  represented 
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a  conspiracy,  combination  or  contract  in  restraint  of  trade, 
thereby  violating  Section  1  of  the  Sherman  Act.  The  Trial 
Court  dismissed  the  suit  on  the  grounds  that  the  complaint 
failed  to  state  a  cause  of  action. 

The  Court  of  Appeals  afifirnied  after  finding  that  the 
Port  Authority  is  "...  a  public  instrumentality  ..."  and 
that  it  performs  "...  an  essential  governmental  function." 
(362  F.  2d  52.)  That  finding  was  the  basis  for  application 
of  the  sovereign  exemption  doctrine  enunciated  in  Parker 
V.  Brown  (362  F.  2d  55-56) : 

"  .  .  .  What  was  done  here  was  in  the  exercise  of  a 
valid  governmental  function.  The  antitrust  laws  are 
aimed  at  private  action,  not  at  governmental  action. 
As  stated  by  the  Supreme  Court  in  Parker  v.  Brown, 
317  U.  S.  341,  350-351,  63  S.  Ct.  307,  313,  87  L.  ed.  315 
(1943): 

'We  find  nothing  in  the  language  of  the  Sherman 
Act  or  in  its  history  which  suggests  that  its  purpose 
was  to  restrain  a  state  or  its  officers  or  agents  from 
activities  directed  by  its  legislature.  .  .  .  The  Sherman 
Act  makes  no  mention  of  the  state  as  such,  and  gives 
no  hint  that  it  was  intended  to  restrain  state  action 
or  official  action  directed  by  a  state.  .  .  .'." 

The  private  parties  named  in  the  lawsuit  as  defendants 
raised  the  defense  that  "  .  .  .  the  only  conduct  alleged 
against  them  is  in  connection  with  the  Authority's  exercise 
of  a  governmental  function  which  is  not  suliject  to  the  anti- 
trust laws."  (362  F.  2d  55,  fn.  10.)  The  Court  of  Ap- 
peals concluded  that  it  was  not  necessary  for  it  to  pass 
on  this  defense.    The  court  stated  (362  F.  2d  56) : 

"  .  .  .  it  should  be  noted  that  the  only  conduct  of 
the  defendants,  Butler  or  Butler-Boston,  alleged  to  have 
been  in  violation  of  the  antitrust  laws  had  to  do  with 
their  dealings  with  the  Authority  in  the  exercise  of  a 
governmental  function.  //,  as  we  have  found,  the  Au- 
thority's conduct  was  latvfid  here  it  woidd  he  an  un- 
reasonable restriction  on  its  freedom  to  hold  that  the 
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other  defendants  acted  illegally  in  having  aided  it." 
(Emphasis  supplied.) 

The  relevancy  of  Wiggins  to  this  case  is  clear  and  con- 
vincing. The  sovereign  exemption  doctrine  insulates  from 
antitrust  liability  any  state  and  private  parties  dealing  with 
it  when  the  state  is  engaged  in  carrying  out  its  statutory 
powers. 

Moreover,  Wiggins  contradicts  plaintitf's  argument  that 
the  rationale  of  Parker  v.  Brown  has  been  dissipated  by 
time.    Wiggins  was  decided  on  June  15,  1966. 

Plaintiff  urges  that  the  power  of  Congress  over  inter- 
state commerce  under  the  Sherman  Act,  at  the  time  of  the 
decision  in  Parler  v.  Broivn,  was  "more  restricted  than 
presently  viewed,"  by  the  Supreme  Court.  (Plaintiff's 
Brief,  p.  46.)  Eastern  Railroad  Presidents  Conference  v. 
Noerr  Motor  Freight,  Inc.,  365  U.  S.  127,  a  1962  decision, 
is  directly  contrary  to  plaintiff's  argument.  In  connection 
with  the  power  of  Congress  over  interstate  commerce  un- 
der the  Sherman  Act,  the  Court  unanimously  stated,  citing 
Parker  v.  Brown  (365  U.  S.  135-36) : 

"It  has  been  recognized,  at  least  since  the  landmark 
decision  of  this  Court  in  Standard  Oil  Co.  v.  United 
States,  that  the  Sherman  Act  forbids  only  those  trade 
restraints  and  monopolizations  that  are  created,  or 
attomi)ted,  by  the  acts  of  'individuals  or  combinations 
of  individuals  or  corporations.'  Accordingly,  it  has 
been  held  that  where  a  restraint  upon  trade  or  mo- 
noi)olization  is  the  result  of  valid  governmental  ac- 
tion, as  opposed  to  private  action,  no  violation  of  the 
Act  can  l)e  made  out." 

See  also  fn.  17  citing  with  approval  Parker  v.  Brown  (365 
U.  S.  137). 

In  summary,  Parker  v.  Broivn  and  Wiggins  Airways, 
Inc.  V.  Massachusetts  Port  Authority,  supra,  hold  that: 
(1)  the  sovereign  exemption  doctrine  applies  to  the  anti- 
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trust  laws  of  the  United  States  notwithstanding  that  the 
sovereigTi  is  a  state;  (2)  the  sovereign  exemption  doc- 
trine applies  to  the  transaction  to  which  a  sovereign  is  a 
party;  (3)  the  sovereign  exemption  doctrine  is  to  be  ap- 
plied so  as  to  not  allow  antitrust  suits  to  obstruct  or  hin- 
der a  sovereign  in  carrying  out  its  lawful  activities. 

No  seller  would  offer  a  sovereign  a  government  discount 
were  the  Robinson-Patman  Act  to  be  inapplicable  only  to 
the  buyer.  The  threat  of  treble  damage  actions  would, 
for  most  sellers,  eliminate  government  discounts  from  sell- 
er's price  lists.  Depriving  a  sovereign  of  the  right  to  ob- 
tain goods  at  the  lowest  possible  price  "would  be  an  un- 
reasonable restriction  on  its  freedom  .  .  ."  (362  F.  2d 
56). 

Although  not  squarely  deciding  the  point  which  is  now 
before  this  Court,  in  Ran  gen,  Inc.  v.  Sterling  Nelson  S 
Sons,  Inc.,  351  F.  2d  851  (C.  A.  9,  1965),  cert.  den. 
383  U.  S.  936,  this  Court  had  occasion  to  comment  on 
the  general  question  of  whether  the  Robinson-Patman  Act 
applies  to  sales  to  the  State  of  Idaho.  This  Court  stated 
(at  858-9): 

"Defendants  also  argue,  with  regard  to  the  general 
applicability  of  Section  2(c),  that  sales  to  a  sovereign 
are  excluded,  and  hence  payments  made  to  Grimes  in 
connection  with  Rangen's  sales  to  the  State  of  Idaho 
are  not  covered  by  that  subsection.  Several  district 
courts  have  apparently  so  ruled,  on  the  theory  that 
such  an  exemption  is  required  by  the  policy  which  al- 
lows the  sovereign  to  Iniy  at  the  best  price  obtainable. 
(Citing  cases.) 

"Assuming  that  there  is  such  a  policy  and  that  it 
gives  rise  to  such  an  exemption  in  an  appropriate  case, 
it  has  no  room  to  operate  here.  Idaho  was  the  vic- 
tim, not  the  beneficiary,  of  the  transactions  here  in 
question.  It  paid  more  than  should  have,  instead  of 
less.  Under  the  circumstances  of  this  case,  enforcement 
of  section  2(c)  will  serve,  rather  than  defeat,  the  as- 
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serted  policy,  by  discouraging  bribery  of  state   offi- 
cials." 

We  have  sho-WTi  above  that  the  policy  which  this  Court, 
in  the  Rangeii  case,  noted  as  the  holding  of  ' '  several  district 
courts,"  stems  in  fact  from  a  principle  of  law  long  adhered 
to  by  the  Supreme  Court  and  other  reviewing  courts. 

The  circumstances  which  made  the  doctrine  inoperable 
in  the  Rangen  case  are  not,  of  course,  present  in  this  case. 

B.   Administrative  Interpretation. 

In  April,  1936  the  Attorney  General  of  the  United  States 
rendered  an  opinion  that  bears  heavily  on  the  application 
of  the  sovereign  exemption  doctrine  to  the  Kobinson-Pat- 
man  Act.  The  Secretary  of  War  requested  an  opinion  from 
the  Attorney  General  as  to  whether  motor  contract  cari-i- 
ers,  subject  to  regulation  by  the  Interstate  Commerce  Com- 
mission, could  legally  quote  I'ates  to  the  Government  that 
were  lower  than  the  rates  on  file  with  the  I.  C.  C.  The 
section  under  consideration,  §  218  of  the  Motor  Carrier  Act, 
contained  an  outright  prohibition  against  charging  or  col- 
lecting a  rate  less  than  the  applicable  rate  on  file  with 
the  I.  C.  C.  Thus,  the  Attorney  General  was  confronted 
with  a  statute  that  on  its  face  appeared  to  be  all  encom- 
passing and  without  exception  and,  therefore,  a  limitation 
on  the  Government  obtaining  lower  rates. 

In  holding  that  §  218  did  not  bar  the  granting  of  rates 
to  the  Government  lower  than  the  rates  on  file  with  the 
I.  C.  C.  the  Attorney  General  first  invoked  the  sovereign 
exemption  doctrine,''  (38  Op.  452,  453) : 

"If  section  218  of  the  Motor  Carrier  Act  is  binding 
on  the  Government,  it  deprives  the  Government  of  a 

3.  For  the  convenience  of  the  Court,  the  opinion  is  at- 
tached to  this  brief  as  Appendix  A. 
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right,  namely:  the  right  to  contract  with  contract  car- 
riers by  motor  vehicle  for  transportation  at  the  loivest 
possible  rate."    (Emphasis  supplied.) 

Moreover,  the  Attorney  General  ruled  that  the  purpose 
of  the  Motor  Carrier  Act  was  to  regulate  motor  carriers 
so  as  to  protect  commerce  and  to  prevent  "discriminations" 
which  would  result  in  improper  advantages  and  "destruc- 
tive competitive  practices."  (38  Op.  455.)  These  purposes 
could  be  carried  out  and  still  permit  the  charging  of  lower 
preferential  rates  to  the  Government,  according  to  the  At- 
torney General. 

This  opinion  by  the  Attorney  General  invoked  the  sov- 
ereign exemption  doctrine  based  upon  the  fact  that  the 
government  was  entitled  to  the  lowest  price  it  could  ob- 
tain from  a  carrier.  It  was  his  view  that  the  purpose  of 
the  Motor  Carrier  Act  was  not  in  conflict  with  the  right 
of  the  sovereign  to  obtain  transportation  as  economically 
as  possible. 

The  Attorney  General's  opinion  as  to  controlling  jjublic 
policy  was  rendered  in  the  light  of  his  certain  realization 
of  the  provisions  of  the  Clayton  Act  as  then  in  force. 

In  1914  Congress  enacted  the  Clayton  Act,  15  U.  S.  C. 
§  13.   Section  2  of  that  Act  provided : 

"That  it  shall  be  unlawful  for  any  person  engaged 
in  commerce,  in  the  course  of  such  commerce,  either 
directly  or  indirectly,  to  discriminate  in  price  between 
different  purchasers  of  commodities  which  commodi- 
ties are  sold  for  use,  consumption,  or  resale  with- 
in the  United  States  or  any  Territory  thereof  or  the 
District  of  Columbia  or  any  insular  possession  or  other 
place  under  the  jurisdiction  of  the  United  States 
where  the  effect  of  such  discrimination  may  be  to  sub- 
stantially lessen  competition  or  tend  to  create  a  mo- 
nopoly in  any  line  of  commerce,    .    .    .  . " 
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It  must  be  assumed,  therefore,  that  the  Attorney  Gen- 
eral did  not  believe  that  by  §  2  of  the  Clayton  Act,  Con- 
gress had  legislated  a  diiferent  policy  as  to  sovereign  ex- 
emption than  it  applied  to  the  Motor  Carrier  Act. 

Two  months  after  the  Attorney  General  rendered  the 
opinion  to  the  Secretary  of  AVar  concerning  the  Motor 
Carrier  Act,  Congress  passed  the  Kobinson-Patman  Act 
as  an  amendment  to  the  Clayton  Act.  §  2(a)  amended  §  2 
of  the  Clayton  Act  and  provided,  in  part  (15  USC  §  13(a) ) : 

"That  it  shall  be  unlawful  for  any  person  engaged 
in  commerce,  in  the  course  of  such  commerce,  either 
directly  or  indirectly,  to  discriminate  in  price  between 
different  purchasers  of  commodities  of  like  grade  and 
quality,  where  either  or  any  of  the  purchases  involved 
in  such  discrimination  are  in  commerce,  where  such 
commodities  are  sold  for  use,  consumption,  or  resale 
within  the  United  States  or  any  Territory  thereof  or 
the  District  of  Columbia  or  any  insular  possession  or 
other  place  under  the  jurisdiction  of  the  United  States, 
and  wh(>i'e  the  effect  of  such  discrimination  may  be 
substantially  to  lessen  competition  or  tend  to  create  a 
monopoly  in  any  line  of  commerce,  or  to  injure,  de- 
stroy, or  prevent  competition  with  any  person  who 
either  grants  or  knowingly  receives  the  benefit  of  such 
discrimination,  or  with  customers  of  either  of  them: 

Six  months  after  the  passage  of  the  Robinson-Patman 
Act,  the  Attorney  General  of  the  United  States  was  re- 
quested to  render  an  opinion  "  .  .  .  concerning  the  appli- 
cation of  the  Kobinson-Patman  Act  ...  to  government 
contracts  for  supplies.  "■*  In  holding  that  the  Act  did  not 
apply  to  purchases  by  the  Government,  the  Attorney  Gen- 
eral relied  on  three  basic  propositions  (38  Ops.  539) : 

1.    His  opinion  of  April  20,  1936,  Appendix  A,  had 
demonstrated  that  statutes  regulating  rates,  etc., 

4.  For  the  convenience  of  the  Court,  the  opinion  is  at- 
tached to  this  brief  as  Appendix  B. 
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do  not  "...  ordinarily  apply  to  the  Government  un- 
less it  is  expressly  so  provided;  and  it  does  not 
seem  to  have  been  the  policy  of  Congress  to  make 
such  statutes  applicable  to  the  Government." 

2.  The  Robinson-Patman  Act,  in  amending  the  Clay- 
ton Act,  did  not  add  language  to  the  statute  which 
had  any  bearing  on  the  question  propounded  by  the 
Secretary  of  War.  During  the  twenty-two  years 
between  the  enactment  of  the  Clayton  Act  price  dis- 
crimination proviso  and  the  passage  of  the  Eobin- 
son-Patman  Act,  the  Attorney  General  was  unable 
to  find  any  authority  for  the  proposition  that  §  2 
of  the  Clayton  Act  applied  to  sales  to  the  govern- 
ment. 

3.  While  the  Clayton  Act  was  in  effect  it  was  a  known 
custom  of  the  trade  "...  for  those  dealing  with  the 
various  agencies  of  the  Federal  Government  to  grant 
to  thom  special  prices  on  contracts  for  supplies. 
Such  prices  are  often  below  the  regular  market  for 
similar  material  supplied  to  the  regular  trade.  ..." 

In  conclusion,  the  Attorney  General  stated  that  he  felt 
obligated  to  render  an  opinion  thereby  (38  Op.  540) : 

"...  avoiding  a  construction  that  would  make  the  stat- 
ute appliealile  to  the  Government  in  violation  of  the 
apparent  policy  of  the  Congress  in  such  matters,  in 
the  absence  of  any  clear  indication  that  it  intended  to 
depart  from  that  policy  in  this  instance." 

The  views  expressed  by  the  Attorney  General  were  con- 
sistent with  the  purpose  for  which  the  Robinson-Patman 
Act  was  enacted.  In  1936  Congress  was  not  concerned  with 
sovereigns  obtaining  preferential  pricing.  During  that 
time  the  state  of  the  economy  which  resulted  in  expanded 
government  activity,  both  at  the  state  and  federal  level, 
belies  any  contention  that  Congress  viewed  with  alarm  the 
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commercial  custom  of  granting  lower  prices  to  government. 
Rather,  the  Robinson-Patman  Act  was  intended  to  combat 
the  growing  influence  of  the  chain  store  organization  which 
used  its  buying  power  to  extract  from  suppliers  price 
concessions  that  permitted  the  chain  stores  to  underprice 
independent  competitors.  Federal  Trade  Commission  v. 
Henrij  Brock  S  Co.,  363  U.  S.  166,  168 ;  Federal  Trade  Com- 
mission V.  Sun  Oil  Co.,  371  U.  S.  505,  516. 

The  contemporaneous  opinion  of  the  Attorney  General 
that  the  sovereign  exemption  doctrine  applied  to  the  Robin- 
son-Patman Act  is  entitled  to  great  weight  since  the  At- 
torney General  shares  concurrent  jurisdiction  to  enforce 
the  Act.  Power  Reactor  Development  Co.  v.  International 
Union  of  Electrical,  Radio  <&  Machine  Workers,  AFL-CIO, 
et  al.,  367  U.  S.  396,  408;  Zemel  v.  Rusk,  Secretary  of 
State,  et  al,  381  U.  S.  1,  11. 

C.    Leg^islative  History. 

(.'ongressional  doliatos  on  the  Rol)inson-Patman  Act  give 
no  clue  as  to  whether  the  Act  was  intended  to  apply  to  thej 
federal  and  state  governments  so  as  to  nullify  the  sovereign! 
exemption  doctrine.  However,  during  hearings  on  the  bill, 
a  colloquy  did  take  place  between  members  of  the  Committee 
and  the  chief  lobbyist  for  the  bill,  Mr.  Teegarden.^ 

The  colloquy,  Uearinqs  before  the  House  Committee  of 
the  Judiciary  on  Bills  to  Amend  the  Clayton  Act,  74th  Cong., 
1st  Sess.  208-9,  1935,  conclusively  demonstrates  that  Con- 
gressmen Lloyd,  Hancock  and  Michener  were  aware  that! 
the  government  ol)tained  goods  at  prices  lower  than  othei 
Iniyers  and  that  they  were  concerned  that  the  proposed 
l)ill  might  be  construed  to  apply  to  government  purchases; 
The  concern  they  expressed  was  not  limited  to  the  Unitec 

5.  For  the  convenience  of  the  Court,  the  colloquy  ii 
attached  to  this  brief  as  Appendix  C. 


\ 


19 

States   but    included   states,   cities   and   municipalities    as 
well. 

The  colloquy  also  shows  that  the  Congressmen  did  not 
place  any  sigiiificance  on  what  the  purchasing  sovereign 
might  subsequently  do  with  the  goods.  Their  concern  re- 
lated solely  to  the  possible  effect  of  the  Act  on  the  pur- 
chase itself. 

Following  his  testimony,  Mr.  Teegarden  submitted  a 
brief  to  the  House  Judiciary  Committee.  The  brief  demon- 
strates that  in  view  of  the  concern  voiced  by  the  Congress- 
men that  the  Act  might  be  construed  to  apply  to  purchases 
by  federal,  state  and  local  governments,  Mr.  Teegarden 
deemed  it  advisable  to  silence  the  concern  by  referring 
to  the  sovereign  exemption  doctrine  (Hearings,  74th  Cong. 
1st  Sess.  supra  at  250) : 

"2.  Would  the  bill  prevent  competitive  bidding  on 
Government  purchases  below  trade  price  lei^els? 

"This  question  was  raised  by  a  member  of  the  com- 
mittee at  the  hearing.  The  answer  is  found  in  the 
principle  of  statutory  construction  that  a  statute  will 
not  be  construed  to  limit  or  restrict  in  any  way  the 
rights,  prerogatives,  or  privileges  of  the  sovereign 
unless  it  so  expressly  provides — a  principle  inherited 
by  American  jurisprudence  from  the  common  law  (cit- 
ing cases). 

"The  futher  insertion  of  the  clause  proposed  under 
topic  4  below,  requiring:  a  showing  effect  upon  com- 
petition, will  further  preclude  any  possibility  of  the 
bill  affecting  the  Government."    (Emphasis  supplied.) 

The  silence  of  Congress — its  failure  to  embody  any  pro- 
visions in  §  2  of  the  Robinson-Patman  Act  which  would 
make  inapplicable  to  it  the  long-established  doctrine  of 
sovereign  exemption,  after  that  doctrine  had  been  specif- 
ically brought  to  its  attention,  is  a  very  significant  fact 
of  legislative  history. 

In  United  States  v.  United  Mine  Workers  of  America,  330 
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U.  S.  258,  the  question  was  whetlier  the  United  States  was 
entitled  to  an  injunction  against  defendant  union  in  view  of 
the  fact  that  §  13  of  the  Xorris-LaGuardia  Act,  on  its  face, 
appeared  to  prohibit  such  relief.  The  sovereign  exemption 
doctrine  and  inaction  by  Congress  were  held  to  be  the  means 
by  which  the  court  would  construe  §  13  (330  U.  S.  272-3) 

"...  There  is  an  old  and  well-known  rule  that  statutes 
which  in  general  terms  divest  pre-existing  rights  or 
privileges  will  not  be  applied  to  the  sovereign  without 
express  words  to  that  effect.  It  has  been  stated,  in 
cases  in  which  there  were  extraneous  and  affirmative 
reasons  for  believing  that  the  sovereign  should  also 
be  deemed  subject  to  a  restrictive  statute,  that  this 
rule  was  a  rule  of  construction  only.  Though  that  may 
be  true,  the  rule  has  been  invoked  successfully  in 
cases  so  closely  similar  to  the  present  one,  and  the 
statement  of  the  rule  in  those  cases  has  been  so  ex- 
plicit, that  we  are  inclined  to  give  it  much  weight  here. 
Congress  ivas  not  ignorant  of  the  rule  which  those 
cases  reiterated;  and,  with  knondedge  of  that  rule, 
Congress  woidd  not,  in  writing  the  Norris-LaGuardia 
Act,  omit  to  use  'clear  and  specific  [language]  to  that 
effect'  if  it  actually  intended  to  reach  the  Government  in 
all  cases."  (Emphasis  supplied  and  footnotes  omitted.) 

Nor  can  the  continued  non-action  of  Congress  on  this 
point  after  1936  be  attril)uted  to  mere  oversight  or  inat- 
tention. Twice  thereafter  Congress  was  asked  to  amend 
the  Robinson-Patman  Act  so  that  it  would  forbid  grant- 
ing discriminatorg  prices  to  the  United  States  govern- 
ment or  ang  state  or  polifical  subdivision. 

In  1951  and  again  in  1953,  Congressman  Patman,  one 
of  the  co-sponsors  of  the  1936  legislation,  introduced  such 
bills,  as  H.  R.  4452  (82nd  Cong.,  1st  Sess.)  and  H.  R.  3377 
(83rd  Cong.,  1st  Sess.).  Both  bills  were  referred  to  the 
Judiciary  Committee  and  died  there. 

We  submit  that  the  non-passage  of  H.  R.  4452  and  H.  R. 
3377,  following  the  implicit  incorporation  by  Congress  of 
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the  doctrine  of  sovereign  exemption  when  the  Robinson- 
Patman  Act  was  enacted,  conclusively  establishes,  under  the 
rule  in  the  United  Mine  Workers  case  that  sovereign  exemp- 
tion is  in  fact  incorporated  in  §  2(a). 

III.  THE  TRIAL  COURT  CORRECTLY  HELD  THAT  THE 
PURCHASE  BY  UTAH  STATE  UNIVERSITY  FROM 
DEFENDANT  WAS  WITHIN  THE  NON-PROFIT  INSTI- 
TUTION EXEMPTION  OF  15  U.  S.  C.  §  13c. 

The  Trial  Court  ruled,  as  an  alternative  ground  for 
granting  defendant's  Motion  for  Summary  Judgment,  that 
Utah  State  University  was  a  ".  .  .  university  ..."  within 
the  meaning  of  15  U.  S.  C.  §  13c,  there])y  exempting  the  pur- 
chase of  bowling  lanes,  pinsetters  and  related  equipment 
made  liy  the  University  from  defendant.     (R.  102.) 

The  statute  provides : 

"Nothing  in  sections  13-131)  and  21a  of  this  title, 
shall  apply  to  puichases  of  their  supplies  for  their 
own  use  by  schools,  colleges,  universities,  public  li- 
braries, churches,  hospitals,  and  charitable  institutions 
not  operated  for  profit." 

Since  we  have  shown  (sirpra.  pp.  3,  4)  that  the  Uni- 
versity was  empowered  to  construct  and  operate  a  student 
union,  and  since,  under  the  statutes  of  Utah,  the  mechanics 
of  such  a  project  were  that  the  Utah  State  Building  Board 
was  to  contract  for  the  building  for  the  University,  it  would 
be  a  strained  and  artificial  construction  of  Sec.  13c  to  eon- 
tend  that  within  its  intent  and  purpose  the  sale  in  this  case 
was  not  a  sale  to  the  University. 

The  Utah  State  Building  Board  did  not  sell  or  convey  the 
student  union  building  to  the  University — it  simply  turned 
it  over  to  the  University  after  completion  and  acceptance 
by  it.  (R.  79.)  In  effect,  the  Board  was  simply  the  pur- 
chasing and  building  agency  for  the  University.  Both  of 
them  were,  therefore,  the  State  of  Utah. 
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Student  Book  Company  v.  Washington  Law  Book  Coni- 
panij,  232  F.  2d  49  (C.  A.  D.  C.  1955),  cert,  den.,  350  U.  S. 
988,  is  the  only  court  decision  that  has  passed  on  the  mean- 
ing of  §  13c. 

That  case  involved  an  alleged  price  discrimination  by 
defendant  in  selling  law  books  to  the  plaintiff  at  a  higher 
price  than  defendant  charged  certain  university  book  stores 
who  competed  with  plaintiff.  Defendant  asserted  §  13c  as 
a  defense  to  the  action.  The  Court  rejected  the  applica- 
tion of  §  13c  on  the  basis  of  the  fact  that  the  books  were  sold 
to  the  competing  book  stores  for  subsequent  sale  at  a  profit. 
The  Court  stated  (232  F.  2d  50-51,  fn.  5) : 

"Appellee  also  argues  that,  even  if  its  transactions 
with  the  campus  book  stores  were  sales,  they  were  ex- 
empted from  the  application  of  the  Robinson-Patman 
Act  by  virtue  of  52  Stat.  446,  15  U.  S.  C.  §  13c,  which 
provides : 

'Nothing  in  sections  13-13b  *  *  *  of  this  title 
shall  ajjply  to  purchases  of  their  supplies  for  their 
own  use  by  schools,  colleges,  universities,  public 
libraries,  churches,  hospitals,  and  charitable  in- 
stitutions not  operated  for  profit.' 

"Although  the  appellee  has  sold  books  to  all  throe  of 
the  universities  for  their  own  use,  i.  e.,  for  their  librar 
ies,  the  transactions  bore  in  question  were  not  actually 
with  the  universities,  but  with  tlie  self-sustaining 
campus  book  stores,  and  tlie  books  sold,  were  not  for  the 
use  of  the  universities,  but  for  resale  at  a  profit.  The 
exemption  provision  is  therefore  inapplicable  to  these 
transactions."    (Emphasis    supplied.) 

The  rationale  of  the  Court's  opinion  is  clear.  When  a 
university,  or  other  named  type  of  non-profit  institution, 
purchases  conmiodities  for  the  purpose  of  resale,  with  the 
intent  of  becoming  a  competitor  in  the  public  market,  it 
cannot  be  said  to  have  purchased  for  its  own  use. 
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In  this  case,  however,  it  is  uncontroverted  that  the  bowl- 
ing alleys  in  the  student  union  were  vsed  as  part  of  the 
University's  physical  education  program  and  were  also 
used  as  recreational  facilities  for  the  students  and  faculty. 
They  also  were  used,  by  the  University,  to  a  minor  extent, 
for  public  bowling;  that  is,  less  than  2.3%.  (E.  94.)  They 
never  were  sold  or  otherwise  placed  in  the  control  of 
anyone  else. 

A  state  university  is  not  a  cloister  in  which  students 
and  faculty  are  sealed  off  from  the  life  of  the  community. 
It  would  gravely  inhibit  the  usefulness  and  public  service 
of  such  an  institution  to  hold  that  it  forfeited  the  exemption 
extended  by  Congress  if  it  used  its  property,  even  to  a 
limited  extent,  for  the  benefit  of  the  taxpayers  who  sup- 
ported it. 

Defendant  submits  that  the  affidavits  of  Dee  A.  Broadbent 
(R.  92-93)  and  Evan  Stevenson  (R.  94-95)  conclusively 
show  that  the  bowling  lanes  were  not  operated  in  a  manner 
so  as  to  personally  benefit  any  person.  To  the  contrary, 
once  revenues  were  used  to  pay  expenses,  any  excess 
moneys  were  used  for  student  activity  programs  or  Uni- 
versity building  projects. 

Plaintiff  argues  that  Sec.  13c  does  not  apply  here  be- 
cause the  student  union  received  income  and,  perhaps, 
realized  a  profit,  on  its  public  bowling.  This,  it  is  claimed, 
takes  it  out  of  the  category  of  institutions  "not-for-pi"ofit". 

This  argument  flies  in  the  face  of  common  understanding 
of  what  a  corporation  "not-for-profit"  is.  Such  an  in- 
stitution is  one  which  distributes  no  earnings  to  its  stock- 
holders or  others.  The  fact  that  some  phase  of  its  opera- 
tions may  be  profitable,  the  profit  being  used  to  support 
the  institution  as  a  whole,  does  not  make  it  any  less  an  in- 
stitution "not-for-profit". 

The  Trial  Court  correctly  interpreted  the  language  in 
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§  13c  as  it  applied  to  the  purchaso  by  Utah  State  Univer- 
sity of  bowling  equipment  from  defendant.  The  ruling  of 
the  Trial  Court  should  be  sustained. 


IV.  THE  TRIAL  COURT  WAS  CORRECT  IN  FINDING  THAT 
DEFENDANT  HAD  COMPLIED  WITH  LOCAL  RULE  7. 

The  Complaint  was  filed  on  January  21,  1966.  (R.  4.) 
On  February  8,  1966  plaintiff  served  defendant  with  65 
Interrogatories  and  37  Requests  for  Admissions.  (R.  15, 
21.)  Defendant  obtained  from  plaintiff,  on  February  14, 
1966,  an  extension  of  time  until  ]\Iarch  7,  as  to  all  of  these 
matters.  (R.  32.)  On  March  7  defendant  filed  a  Motion  to 
Dismiss  on  the  ground  that  the  Complaint  failed  to  state 
a  cause  of  action.  (R.  34.)  On  the  same  day,  defendant 
filed  a  Motion  to  Extend  the  Time  within  which  the  Inter- 
rogatories and  Request  for  Admissions  were  to  be  answered 
to  a  date  10  days  after  the  Court  had  ruled  on  the  Motion  to 
Dismiss.   (R.  36.) 

The  Motion  for  Extension  of  Time  stated  the  following- 
grounds  for  the  motion   (R.  36) : 

"This  request  for  extension  of  time  is  made  on  the 
grounds  and  for  the  reasons  that  Plaintiff  has  sub- 
mitted 64  Interrogatories  to  Defendant  and  37  Re- 
quests for  Admissions;  that  such  Interrogatories  and 
Requests  for  Admission  require  extensive  research 
and  time  in  obtaining  the  information  with  which  to 
respond  to  such  Interrogatories  and  Requests.  That  in 
the  event  the  Motion  to  Dismiss  of  the  Defendant 
should  be  ruled  upon  favorably  to  the  Defendant  by 
the  Court,  and  Defendant  believes  and  asserts  that 
such  Motion  is  meritorious,  a  requireinent  that  the 
Defendant  respond  to  the  Interrogatories  and  Reciuests 
for  Admissions  prior  to  such  a  ruling  by  the  Court 
would  be  unduly  burdensome,  expensive,  anil,  in  fact, 
a  useless  act." 


On  the  same  day  that  the  Motion  to  Dismiss  and  the 
Motion  to  Extend  Time  for  Answering  the  Interrogatories 
and  Requests  for  Admission  were  filed,  amended  Local 
Rule  7  of  the  District  Court  of  Idaho  became  effective. 
That  rule  provides,  in  effect,  that  any  motion  is  to  be 
accompanied  by  documentary  support  of  the  motion  and  a 
brief  containing  the  reasons  for  the  motion,  along  with 
".  .  .  points  and  authorities  relied  upon  by  the  moving 
party."  (R.  35.) 

Plaintiff  failed  to  oppose  defendant's  Motion  to  Extend 
Time  within  5  days,  as  provided  for  in  the  Rule.  (R.  35.) 
Rather,  plaintiff  waited  17  days,  until  March  24-,  when  it 
filed  a  Motion  to  Compel  Defendant  to  Answer  the  Inter- 
rogatories and  to  strike  Defendant's  Motion  to  Extend 
Time.  (R.  39.)  The  Trial  Court  ruled  on  May  20  that  de- 
fendant's Motion  to  Extend  Time  should  be  granted  and 
that  plaintiff's  Motion  of  March  24  should  be  denied.  (R. 
65.) 

Plaintiff's  contention  that  a  motion  for  extension  of 
time  to  answer  interrogatories  and  request  for  admissions 
is  waived  unless  a  separate  brief  is  filed  in  support  of  the 
motion  (Plaintiff's  Brief,  p.  5)  is  hypertechnical  and  ab- 
surd. No  citation  of  "  ...  points  and  authorities  .  .  ."  is 
necessary  or  appropriate  to  support  such  a  motion  to  ex- 
tend time,  because  the  discretionary  power  of  the  court 
to  grant  such  a  motion,  for  cause  shown,  is  universally 
recognized,  and  is  specifically  provided  for  by  Rules  33 
and  36  of  the  Federal  Rules  of  Civil  Procedure,  which  pro- 
vide that  on  ".  .  .  motion  and  notice  ..."  the  time  to  an- 
swer interrogatories  and  request  for  admissions  may  be 
extended.  In  addition,  Rule  6(b)  of  the  Rules  provides 
that  an  extension  of  time  may  be  granted  "...  with  or 
without  motion  or  notice  ..." 

Furthermore,  section  (c)  of  Local  Rule  7  specifically 
states  that  ". .  .[g]enerally,  motions  shall  be  submitted  and 
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determined  uiDon  the  motion  papers  referred  to,  .  .  ." 
(emphasis  supplied.)  The  rule  does  not  say  "in  all  cases", 
so  as  to  require  a  brief  to  be  filed  when  it  would  be  a  use- 
less act. 

The  Trial  Court  found  that  defendant's  motion  for  ex- 
tension of  time  complied  with  Local  Eule  7.  "A  court  is, 
of  course,  the  best  judge  of  its  own  rules."  United  States 
Fidelity  and  Guaranty  Company  v.  Lawrenson,  334  F.  2d 
464,  467  (C.  A.  4,  1964),  cert.  den.  379  U.  S.  869.  See  to 
the  same  effect  Cunningham  v.  Schmidt,  et  al.,  267  F.  2d  690 
(C.  A.  D.  C.  1959.) 

V.  THE  TRIAL  COURT  WAS  CORRECT  IN  TREATING  DE- 
FENDANT'S MOTION  AS  A  MOTION  FOR  SUMMARY 
JUDGMENT  SINCE  THERE  WAS  NO  GENUINE  QUES- 
TION  OF  MATERIAL  FACT. 

Plaintiff's  Specifications  of  Errors  1,  2,  3,  4,  5,  6,  7,  9 
and  12  challenge  the  propriety  of  the  Trial  Court's  treat- 
ment of  defendant's  Motion  to  Dismiss  as  a  Motion  for 
Summary  Judgment,  under  Rule  12(b)  of  the  Federal  Rules 
of  Civil  Procedure. 

Plaintiff  struggles,  but  in  vain,  to  show  that  the  decision 
on  defendant's  motion  involved  disputed  questions  of  fact 
as  to  which  (a)  the  controlling  facts  were  not  before  the 
Tiial  Court  and  (b)  the  facts  would  have  been  brought 
out  if  defendant  had  been  compelled  to  respond  to  plain- 
tiff's Interrogatories  and  Notice  to  Admit  Facts. 

Inasmuch  as  the  plaintiff  has  never  disputed  the  fact 
that  the  sale  in  question  was  made  to  the  Utah  State  Build- 
ing Board,  an  instrumentality  of  the  State  of  Utah,  the 
first  substantive  question  raised  by  defendant's  motion — 
the  sovereign  exemption  from  §  2(a) — was  a  pure  ques- 
tion of  law. 

As  to  the   second   substantive   issue — whether   the   sale 
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vas  to  an  educational  institution  "for  its  own  use" — the 
plaintiff's  arguments  are  equally  unavailing.  The  plain- 
iff  states  that  the  facts  which  it  wished  to  bring  before 
he  Trial  Court  were  "...  the  facts  on  competing  facili- 
ies  and  other  background  facts.  ..."  (Plaintiff's  Brief, 
D.  6),  the  facts  relating  to  ".  .  .  the  public  use  of  the  fa- 
dlities."  (Plaintiff's  Brief,  p.  13)  and  "...  the  full  extent 
)f  public  use  of  student  union  building  facilities."  (Plain- 
iff's  Brief,  p.  50.)  The  fact  that  the  bowling  lanes  in  the 
Student  Union  Building  were  made  available  to  a  limited 
?xtent  for  public  use  is  clearly  shown  by  the  record.  Any 
)ther  "background  facts"  as  to  the  use  to  which  such  fa- 
nlities  were  put  could  not  be  determined  from  the  defend- 
nit,  in  any  event.  The  defendant  merely  sold  the  bowling 
anes  to  the  Utah  State  Building  Board  for  installation  in 
;he  Student  Union  Building.  It  did  not  thereafter  operate 
;hem  or  have  anything  further  to  do  with  them. 

Consequently,  the  case  would  be  in  no  different  posture 
ivhatever  if  the  Trial  Court  had  compelled  the  defendant 
to  go  through  the  useless  procedure  of  responding  to  the 
plaintiff's  disco:^ery  motions. 

Nor  is  there  any  merit  in  jDlaintiff's  contention  that  it 
was  unable  to  show  the  amount  or  degree  of  public  use 
af  the  bowling  facilities  at  Utah  State  University.  The 
Manager  of  the  University  Union  Building,  where  the  bowl- 
ing lanes  were  located,  stated  in  paragraph  o  of  his  affi- 
davit, dated  April  8,  1966,  that  of  129,349  lines  bowled 
between  July,  1964  and  March  31,  1966,  2,934  lines  were 
bowled  by  persons  other  than  students,  faculty,  staff  and 
guests  of  the  University.  (E.  94.)  The  six  affidavits  sub- 
mitted by  i^laintiff  (R.  .55-64)  confirmed  the  public  use 
conceded  by  the  Union  Building  Manager,  thereby  elimi- 
nating any  fact  issue  as  to  whether  the  public  used  the 
bowling  lanes. 

With  no  issue  of  fact  as  to  public  use,  the  legal  issue  was 
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ripe  as  to  the  alternative  contentions  of  the  parties  as  to 
the  meaning  of  §  13c :  whether  the  words  " .  .  .  for  their 
own  use  ..."  meant  "for  their  own  use"  and  not  for 
resale,  as  contended  by  defendant,  or  whether  the  words 
meant  "for  their  own  use"  and  not  for  use  by  persons 
other  than  students,  as  contended  by  plaintiff.  (Transcript 
of  Oral  Argument,  pp.  24-25,  36.)  This  raised  a  purely 
legal  issue. 

There  is  still  another  compelling  reason  why  the  Trial 
Court  was  justified  in  passing  upon  the  Motion  for  Sum- 
mary Judgment  without  first  permitting  a  factual  inquiry 
into  the  degree  of  public  use  of  the  University  bowling 
lanes.  Neither  the  Interrogatories  nor  the  Request  for 
Admissions  served  upon  defendant  sought  out  information 
on  the  extent  of  public  use  of  the  bowling  lanes  and  for 
good  reason.  Defendant's  connection  with  the  bowling 
lanes  was  limited  to  performing  its  contract  to  supply 
and  install  the  lanes  and  related  equipment.  Therefore, 
even  if  the  Trial  Court  had  required  defendant  to  answer 
the  Interrogatories  and  had  ruled  that  defendant  admitted 
ail  the  Requests  for  Admissions  under  a  waiver  theory, 
plaintiff  would  thereafter  possess  no  more  information 
concerning  the  extent  of  public  use  than  it  had  on  the  date 
it  filed  its  discovery  motions. 

The  affidavits  of  Dee  A.  Broadbent  (R.  92,  93)  and  Evan 
Stevenson  (R.  94,  95)  both  dated  April  8,  1966,  filed  with 
defendant's  reply  brief  in  connection  with  the  Motion  for 
Summary  Judgment,  put  plaintiff  on  notice  that  informa- 
tion concerning  the  degree  of  public  use  of  the  bowling 
lanes  was  available  in  the  records  of  the  University. 

Xotwitlistanding  this  notice,  plaintiff  elected  not  to  move 
by  affidavit  under  Rule  56(f)  of  the  Federal  Rules  of  Civil 
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Procedure  dealing  with  opposition  to  a  motion  for  summary 
judgment.    That  Rule  provides : 

"Should  it  appear  from  the  affidavits  of  a  party 
oj^posing  the  motion  that  he  cannot  for  reasons  stated 
present  by  affidavit  facts  essential  to  justify  his  oppo- 
sition, the  court  u)ay  refuse  the  application  for  judg- 
ment or  may  order  a  continuance  to  i^ermit  affidavits 
to  be  obtained  or  depositions  to  be  taken  or  discovery 
to  be  had  or  may  make  such  other  order  as  is  just." 

By  tiling  an  affidavit  stating  that  essential  facts  concerning 
the  degree  of  use  of  the  bowling  alleys  were  not  presently 
known,  but  were  available  at  the  University,  plaintiff  might 
bave  persuaded  the  Trial  Court  to  postpone  ruling  on  the 
Motion  for  Summary  Judgment.  Having  failed  to  take 
advantage  of  Rule  56(f),  plaintiff  is  not  now  in  a  position 
to  insist  that  the  Trial  Court  failed  to  give  plaintiff  the 
apportunity  to  discover  additional  facts.  The  opportunity 
:o  discover  further  was  never  requested  by  plaintiff  in  the 
manner  provided  for  in  Rule  56(f). 

Plaintiff"  elected  to  stand  on  the  affidavits  it  filed  in 
jpposition  to  defendant's  motion.  Only  one  of  such  affi- 
davits even  attempted  to  raise  an  issue  of  fact  as  to  the 
iegree  of  public  use  of  the  University  bowling  lanes.  It 
was  the  affidavit  of  Donald  D.  Kvarfordt,  Manager  of  plain- 
tiff'.    In  his  affidavit  Mr.  Kvarfordt  stated  (R.  57) : 

"Watching  the  operation  at  the  Union  Building  it 
appears  most  probable  that  records  do  not  accurately 
separate  or  show  student  lineage  from  other  bowling 
lineage. ' ' 

That  such  a  conclusory  statement  is  entitled  to  no  weight 
IS  clear  from  a  reading  of  Rule  56(e)  of  the  Federal  Rules 
jf  Civil  Procedure.    The  Rule  provides : 

"Supporting  and  opposing  affidavits  shall  be  made 
on  personal  knowledge,  shall  set  forth  such  facts  as 


30 

would  be  admissible  in  evidence,  and  sball  show  af- 
firmatively that  the  affiant  is  competent  to  testify  to 
the  matters  stated  therein.  Sworn  or  certified  copies 
of  all  papers  or  parts  thereof  referred  to  in  an  affi- 
davit shall  be  attached  thereto  or  served  therewith. 
The  court  may  permit  affidavits  to  be  supplemented  or 
opposed  by  depositions,  answers  to  interrogatories, 
or  further  affidavits.  When  a  motion  for  summary 
judgment  is  made  and  supported  as  provided  in  this 
rule,  an  adverse  part}^  may  not  rest  upon  the  mere  al- 
legations or  denials  of  his  pleading,  but  his  response, 
by  affidavits  or  as  otherwise  provided  in  this  rule, 
must  set  forth  specific  facts  showing  that  there  is  a 
genuine  issue  for  trial.  If  he  does  not  so  respond, 
summary  judgment,  if  appropriate,  shall  be  entered 
against  him." 

Affiant  Donald  Kvarfordt  has  no  "personal  knowledge" 
of  the  degree  of  public  use  of  the  University  bowling  lanes. 
His  conclusory  statement  about  the  accuracy  of  the  Uni- 
versity records  would  not  be  admissible  in  evidence  and 
his  mere  use  of  the  University  bowling  lanes  would  not 
make  him  a  competent  witness  on  the  question  of  the  extent 
of  public  use.  Tlierefore,  his  affidavit  clearly  fails  to  meet 
the  standards  required  by  Rule  56(e). 

Furthermore,  Rule  56(e)  provides  an  alternative  means 
for  plaintiff  to  put  in  issue  the  question  of  public  use  of 
the  University  bowling  lanes.  Mr.  Kvarfordt 's  affidavit 
could  have  been  supplemented  at  plaintiff's  option,  by 
depositions,  answers  to  interrogatories  or  additional  affi- 
davits. Plaintiff's  failure  to  invoke  Rule  56(e)  supplies 
an  additional  reason  why  Specification  of  Errors  1  through 
7,  9  and  12  have  no  merit. 

For  all  of  the  reasons  set  forth  above,  there  is  no  merit 
whatever  in  plaintiff's  arguments  that  it  was  deprived  of 
any  opportunity  to  present  additional  facts  which  could 
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have  been  relevant  or  coutroUiug  on  the  issues  raised  by 
defendant's  Motion  for  Summary  Judgment. 

Respectfully  submitted, 


Robert  L.  Stern, 


Miles  G.  Seeley, 


Ned  Robertson, 

231  South  La  Salle  Street, 
Chicago,  Illinois  60604, 
Attorneys  for  Defendant-Appellee. 


Racine,  Huntley  and  Olson, 
Center  Plaza  Building, 
Pocatello,  Idaho. 

Mayer,  Friedlich,  Spiess,  Tierney,  Brown  &  Platt, 
231  South  LaSalle  Street, 
Chicago,  Illinois  60604. 
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Certificate  of  Service. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that 
in  my  opinion,  the  foregoing  brief  is  in  full  compliance 
with  those  rules.  I  further  certify  that  I  mailed  three 
copies  of  the  above  Brief  of  Defendant-Appellee  by  deposit- 
ing three  copies  thereof,  on  the  day  of  November, 

1966,  with  sufficient  postage  on  the  envelope  in  a  United 
States  Government  mail  receptacle  addressed  to  the  fol- 
lowing : 

Johnson  and  Olson, 

L.  Charles  Johnson, 

Attornei/s  for  Appellant, 

Box  1725, 

Residence :  Pocatello,  Idaho. 

Ned  Robertson, 

Attorney/. 
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APPENDIX  A. 

Department  of  Justice, 

April  20, 1936. 

Sir:  Eefereuce  is  made  to  your  letter  of  April  4,  1936, 
in  which  you  request  my  opinion  as  to  whether  "under  the 
provisions  of  section  218  of  the  so-called  Motor  Carrier  Act, 
1935  (49  Stat.  543,  561;  U.  S.  C,  Title  49,  Sees.  301-327), 
contract  carriers  by  motor  vehicles  may  quote  lower  rates 
to  the  Government  than  those  prescribed  in  tariffs  required 
to  be  tiled  with  the  Interstate   Commerce   Commission." 

The  Motor  Carrier  Act  was  enacted  as  an  amendment  to 
the  Interstate  Commerce  Act  (c.  1,  U.  S.  C,  Title  49),  be- 
ing designated  as  Title  II  thereof.  The  Act  relates  to  and 
defines  both  common  carriers  by  motor  vehicle  and  contract 
carriers  by  motor  vehicle.  Section  218,  which  relates  only 
to  contract  carriers  by  motor  vehicle,  requires  that  such  a 
carrier  shall  tile  with  the  Interstate  Commerce  Commission 
schedules  of  its  minimum  charges  for  the  transportation  of 
passengers  or  property  in  interstate  commerce,  and  pro- 
vides that  it  shall  not  demand,  charge,  collect,  accept,  or 
receive  for  such  transportation  a  less  compensation  than 
that  contained  in  the  schedules  tiled  by  it  until  such  sched- 
ules have  been  modified  or  changed  in  the  manner  pre- 
scribed in  the  section. 

It  is  a  well-established  rule  of  common  law  that  the 
sovereign  authority  is  not  bound  by  a  statute  which  tends  to 
restrain  or  diminish  its  powers,  right,  or  interest  unless  it 
is  named  therein.  United  States  v.  Herron,  20  Wall.  251; 
Guarantee  Co.  v.  Title  Guaranty  Co.,  224  U.  S.  152.  Judge 
Story  in  United  States  v.  Hoar,  2  Mason  314,  stated  the  rule 
in  the  following  language : 


■Si 

"Where  the  government  is  not  expressly  or  by  necessary 
implication  included,  it  ought  to  be  clear  from  the  nature 
of  the  mischiefs  to  be  redressed,  or  the  language  used,  that 
the  government  itself  was  in  contemplation  of  the  legisla- 
ture, before  a  court  of  law  would  be  authorized  to  put  such 
an  interpretation  upon  any  statute.  In  general,  acts  of  the 
legislature  are  meant  to  regulate  and  direct  the  acts  and 
rights  of  citizens;  and  in  most  cases  the  reasoning  appli- 
cable to  them  applies  with  very  different,  and  often  con- 
trary force  to  the  government  itself.  It  appears  to  me, 
therefore,  to  be  a  safe  rule  founded  in  the  principles  of 
the  common  law,  that  the  general  words  of  a  statute  ought 
not  to  include  the  government,  or  affect  its  rights,  unless 
that  construction  be  clear  and  indisputable  upon  the  text 
of  the  act. ' ' 

If  section  218  of  the  Motor  Carrier  Act  is  binding  on  the 
Government,  it  deprives  the  Government  of  a  right,  namely: 
the  right  to  contract  with  contract  carriers  by  motor  vehicle 
for  transportation  at  tlie  lowest  possible  rate.  Therefore, 
under  the  rule  above  stated  the  provisions  of  the  section  are 
not  applicable  to  contracts  with  the  Government  imless 
made  so,  either  expressly  or  impliedly,  by  the  provisions 
of  the  Act. 

I  find  no  language  in  either  the  section  itself  or  any 
other  parts  of  the  Act  which  makes  the  section  applicable 
by  express  terms;  nor  is  there,  in  my  opinion,  anything  in 
the  section  which  by  necessary  implication  makes  it  appli- 
cable. It  will  be  noted,  however,  that  section  217  of  the  Act, 
which  relates  to  common  carriers  by  motor  vehicle  and 
provides  that  such  a  carrier  shall  not  charge  for  transporta- 
tion in  interstate  or  foreign  commerce  a  higher  or  a  lower 
rate  than  that  contained  in  its  schedules  on  file  with  and 
approved  by  the  Interstate  Commerce  Commission,  contains 
the  following  proviso : 

"Provided,  That  the  provisions  of  sections  1  (7)  and  22 


do 

(1)  of  this  title  shall  apply  to  common  carriers  by  motor 
vehicles  subject  to  this  chapter." 

The  reference  to  Title  I  is  to  the  Interstate  Commerce 
Act  as  it  existed  prior  to  the  enactment  of  the  Motor  Car- 
rier Act  as  an  amendment  thereto,  and  section  22  (1)  of 
that  Act,  which  relates  to  the  provisions  governing  rates 
which  may  be  charged  liy  carriers  by  rail  and  water, 
provides  in  part: 

"Nothing  in  this  chapter  shall  prevent  the  carriage,  stor- 
age, or  handling  of  property  free  or  at  reduced  rates  for  the 
United  States,  *  *  *." 

The  express  exemption  of  Government  contracts  from 
the  provisions  of  section  217,  and  also  from  the  general 
provisions  of  the  Interstate  Commerce  Act,  and  the  absence 
of  express  exemption  of  such  contracts  from  the  provisions 
of  section  218  raises  the  question  whether  under  the  maxim 
expressio  unius  exclusio  alterius  the  provisions  of  section 
218  are  by  necessary  implication  made  ayiplicable  to  siich 
contracts. 

The  maxim  expressio  unius  exelusio  alierius  "expresses  a 
rule  of  construction,  not  of  substantive  law,  and  serves  only 


*        *        *     )  5 


as  an  aid  in  discovering  the  legislative  intent 
United  States  v.  Barnes,  222  U.  S.  513,  519.  "Great  caution 
is  requisite  in  dealing  with  it  *  *  *.  It  is  often  a  valuable 
servant,  but  a  dangerous  master  *  *  *  and  *  *  *  ought 
not  to  be  applied,  when  its  application  *  *  *  leads  to 
inconsistency  or  injustice."  Ford  v.  United  States,  273 
U.  S.  593,  612.  "It  is  not  of  universal  application,  and 
when  to  apply  it  would  be  to  defeat  the  accomplishment  of 
the  manifest  purpose  of  the  act,  and  to  prevent  the  attain- 
ment of  the  end  for  which  the  act  was  passed,  we  certainly 
must  decline  to  be  governed  by  it."  Citij  of  New  York  v. 
Davis.  7  F.  (2d)  566,  575.  It  is  never  applied  when  that 
which  is  expressed  is  merely  declaratory  of  existing  law; 
but  only  when  it  is  creative  of  new  law,  or  in  derogation  of 
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existing  law.  Straus  v.  Y eager,  48  Ind.  App.  448;  93  N.  E. 
877,  881;  Tardleij  d  Co.,  Ltd.  v.  United  States,  22  C.  C. 
P.  A.  390;  Barbat  v.  Allen,  7  Escli.  608;  Sutlierland  on 
Statutory  Construction,  2d  Ed.,  section  491;  Maxwell  on 
Interpretation  of  Statntes,  pp.  547,  548.  It  is  never  in- 
voked when  to  do  so  would  contradict  the  public  policy  of 
the  sovereign.  Forsijtlie  v.  Paschal,  34  Ariz.  380;  271  Pac. 
865. 

The  exemption  of  contracts  with  the  Government  from 
the  provisions  of  section  217  and  Title  I  of  the  Act  does  not 
create  any  new  law.  Such  contracts  would  be  exempt  with- 
out any  express  statement  in  the  Act  to  that  effect.  The 
exemption  is  therefore  merely  declaratory  of  the  law  as  it 
already  existed,  and  is  not  creative.  Moreover,  to  apply  the 
rule  in  this  case,  thereby  making  the  provision  of  section 
218  applicable  to  contracts  with  the  Government,  would  not 
only  be  in  derogation  of  the  rights  of  the  Government,  but 
would  also  be  contrary  to  the  public  policy  of  the  United 
States  as  expressed  by  the  Congress  in  various  statutes  re- 
quiring that  all  Government  contracts,  except  in  cases  of 
emergency,  be  let  to  the  lowest  responsible  bidder  after 
proper  advertising.  This  policy  of  the  Government  with 
respect  to  contracts  is  not  to  be  lightly  passed  over,  and 
certainly  it  should  not  be  cast  aside  unless  the  Congress  by 
clear  expression  so  directs. 

The  purpose  of  the  Motor  Vehicle  Act,  expressly  stated 
therein,  is  to  regulate  transportation  by  motor  carriers  in 
such  manner  as  to  foster,  promote,  and  protect  interstate 
and  foreign  commerce  by  motor  carriers,  and  to  prevent  in 
connection  therewith  unreasonable  charges  and  unjust  dis- 
criminations resulting  in  undue  preferences  or  advantages 
and  unfair  or  destructive  competitive  practices.  It  is  not 
necessary  for  such  purposes  that  section  218  be  binding 
upon  the  Government.  The  unreasonable  charges,  unjust 
discriminations,  undue  preferences,  and  unfair  destructive 
competitive  practices  sought  to  be  prevented  relate  entirely 
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to  private  shippers.  As  was  said  by  the  Supreme  Court  in 
Nashville  Rij.  v.  Tennessee,  262  U.  S.  318,  323,  in  discussing 
the  analogous  requirements  contained  in  the  Interstate 
Commerce  Act,  "the  grant  of  a  lower  rate  *  *  *  to  a 
government  *  *  *  may  benetit  the  government  Avithout 
siibjecting  to  prejudice  any  jierson,  locality  or  class  of 
traffic."  Again,  in  Emergency  Fleet  Corp.  v.  Western 
Union,  275  U.  S.  415,  425,  the  Court,  discussing  the  same 
principle  as  related  to  telegraph  rates,  said: 

"It  may  be  doubted  whether  the  prescribed  rule  requiring 
equality  of  treatment  would  ever  be  violated  by  giving  to 
the  Government  provisional  rates." 

Moreover,  to  hold  that  section  218  is  applicable  to  Gov- 
ernment contracts  would  give  rise  to  an  inconsistency.  One 
of  the  expressed  pui'poses  of  the  act  is  to  ])revent  unjust 
discrimination.  It  would  indeed  be  an  anomaly  to  hold  that 
the  Congress  intended  to  make  the  general  purposes  of  the 
Act,  including  the  purpose  to  prevent  unjust  discrimination, 
relate  to  contracts  with  the  Government  as  well  as  to  con- 
tracts with  private  shippers,  and  also  to  hold  that  it  in- 
tended by  section  218  of  the  act  to  deny  to  contract  carriers 
by  motor  vehicle  the  same  freedom  in  making  contracts 
with  the  Government  that  common  carriers  by  motor  ve- 
hicle are,  under  the  proviso  in  section  217,  expressly  per- 
mitted to  enjoy.  Such  a  paradox  should  not  be  assumed 
from  the  mere  fact  that  the  Congress  in  section  217  and 
Title  I  of  the  Act  inserted  a  provision  which  was  merely 
declaratory  of  existing  law. 

It  is  my  opinion,  therefore,  that  the  provisions  of  section 
218  do  not  apply  to  contracts  with  the  Government,  and 
that  contract  carriers  by  motor  vehicle  may  qi;ote  to  the 
Government  lower  rates  than  those  contained  in  their  sched- 
ules on  file  with  the  Interstate  Commerce  Commission. 

Respectfully, 

Homer  Cummings. 

To  the  Secretary  of  War. 
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APPENDIX  B. 

Department  of  Justice, 

December  28, 1936. 

Sir:  I  have  your  letter  of  October  30,  requesting  my 
opinion  concerning  the  application  of  the  Robinson-Patman 
Act  (approved  June  19,  1936,  c.  592,  49  Stat.  1526)  to 
government  contracts  for  supplies. 

The  statute  reads,  in  part,  as  follows : 

"Section  2  of  the  Act  entitled  'An  Act  to  supplement 
existing  laws  against  unlawful  restraints  and  monopolies, 
and  for  other  purposes,'  approved  October  15,  1914,  as 
amended  (U.  S.  C,  title  15,  sec.  13),  is  amended  to  read 
as  follows : 

"Sec.  2.  (a)  That  it  shall  be  unlawful  for  any  person 
engaged  in  commerce,  in  the  course  of  such  commerce, 
either  directly  or  indirectly,  to  discriminate  in  price  be- 
tween different  purchasers  of  commodities  of  like  grade 
and  quality,  where  either  or  any  of  the  purchases  involved 
in  such  discrimination  are  in  commerce,  where  such  com- 
modities are  sold  for  use,  consumption,  or  resale  within  the 
United  States  or  any  Territory  thereof  or  the  District  of 
Columbia  or  any  insular  possession  or  other  place  under 
th(>  jurisdiction  of  the  United  States,  and  where  the  effect 
of  such  discrimination  may  be  substantially  to  lessen  com- 
petition or  tend  to  create  a  monopoly  in  any  line  of  com- 
merce, or  to  injure,  destroy,  or  prevent  competition  with 
any  person  who  either  grants  or  knoivingly  receives  the 
benefit  of  such  discrimination,  or  with  customers  of  either 
of  them:  Provided,  That  nothing  herein  contained  shall 
prevent  differentials  which  make  only  due  allowance  for 
differences  in  the  cost  of  manufacture,  sale,  or  delivery  re- 
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suiting  from  the  differing  methods  or  quantities  in  which 
such  commodities  are  to  such  purchasers  sold  or  delivered : 
*  *  *."    [Italics  supplied.] 

Aside  from  the  proviso,  the  above  quoted  portion  of  the 
statute  differs  from  Section  2  of  the  Act  of  October  15, 
1914,  in  no  resiioct  save  as  indicated  ))y  the  imderscored 
words,  which  did  not  appear  in  the  earlier  statute.  The 
language  of  the  j^roviso  is  different  from  that  of  the  corre- 
sponding proviso  in  the  earlier  statute,  but  the  change  does 
not  bear  upon  the  question  which  you  have  submitted. 

In  my  opinion  of  April  20,  1936  [38  Op.  452],  to  the  Sec- 
retary of  War  concerning  contracts  with  motor  vehicle  cai'- 
riers,  it  was  pointed  out  that  statutes  regx;lating  rates, 
charges,  etc.,  in  matters  affecting  commerce  do  not  ordi- 
narily apply  to  the  Government  unless  it  is  expressly  so 
provided;  and  it  does  not  seem  to  have  been  the  policy  of 
the  Congress  to  make  such  statutes  applicable  to  the  Gov- 
ernment. As  Mr.  Justice  Brandeis  observed  in  Emergency 
Fleet  Corporation  v.  Western,  Union  Telegraph  Company, 
275  IT.  S.  415,  425,  "it  may  be  doubted  whether  the  pre- 
scribed rule  requiring  equality  of  treatment  would  ever  be 
violated  by  giving  to  the  Government  preferential  rates." 

The  Act  of  June  19,  1936,  merely  amended  the  Act  of 
October  15,  1914,  as  above  pointed  out,  and,  in  so  far  as  I 
am  aware,  the  latter  Act  has  not  been  regarded  heretofore 
as  applicable  to  Government  contracts.  The  practice  in 
this  respect  indicates  that  it  has  been  customary  in  the  past 
for  those  dealing  with  the  various  agencies  of  the  Federal 
Government  to  grant  to  them  special  prices  on  contracts  for 
supplies.  Such  prices  are  often  below  the  regular  market 
for  similar  material  supplied  to  the  regular  trade — due,  per- 
haps, to  an  estimated  lower  cost  of  doing  business  with  the 
Government  because  of  quantity  lourehases  and  absence  of 
credit  risk,  solicitation  expense,  etc.,  although  it  may  often 
be  impossible  to  evaluate  such  factors  with  exactness. 
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It  has  been  suggested  that  the  force  which  would  ordi- 
narily be  attributed  to  this  practice  may  be  weakened  be- 
cause of  the  probability  that  the  prices  named  have  seldom, 
if  ever,  violated  the  statute,  even  assuming  its  application.  I 
Perhaps  this  is  true.  It  is  also  conceivable  that  if  the 
past  practice  is  maintained  the  prices  hereafter  named  to 
the  Government  will  seldom,  if  ever,  violate  the  amended 
statute,  likewise  assuming  its  application;  and  this  would 
seem  to  supply  another  reason  for  avoiding  a  construction 
that  would  make  the  statute  applicable  to  the  Government 
in  violation  of  the  apparent  policy  of  the  Congress  in  such 
matters,  in  the  absence  of  any  clear  indication  that  it 
intended  to  depart  from  that  policy  in  this  instance. 

It  is  therefore  my  opinion  that  the  Act  of  October  15, 
1914,  as  amended  by  the  Act  of  Jime  19,  193G,  is  not  appli- 
cable to  Govei-nment  contracts  for  supplies. 

Respectfully,  I 

Homer  Cummings. 
To  the  Secretary  of  War. 
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APPENDIX  C. 

Mr.  Lloyd.  Would  this  bill,  in  yoiir  judgment,  prevent 
the  granting  of  discounts  to  the  XTnited  States  Government! 

^Ir.  Teegarden.  Not  unless  the  present  Clayton  Act  does 
so.  So  far  as  that  problem  is  concerned,  it  is  no  different 
from  that  which  exists  under  the  present  Clayton  Act. 

Mr.  Lloyd.  For  instance,  the  Government  gets  huge 
discounts.  Take  that  electric  fan,  for  instance.  You  go 
to  the  ordinary  store  and  the  list  price  is  |35.  The  Pro- 
curement Division  procures  them  delivered,  one  at  a  time, 
for  $13.18.  Now,  would  that  discount  be  barred  by  this 
bill  ? 

Mr.  Teegaeden.  I  do  not  see  why  it  should,  unless  a  dis- 
count contrary  to  the  present  bill  would  be  barred — that 
is,  the  present  law^would  be  l;)arred  by  that  bill. 

Aside  from  that,  my  answer  would  be  this :  The  Federal 
Government  is  not  in  competition  with  other  buyers  from 
these  concerns.  Therefore  a  discrimination — it  is  so  ap- 
plied universally  in  interstate  commerce  law,  in  the  railroad 
law — to  have  a  discrimination,  there  must  be  a  relative 
position  between  the  parties  to  the  discrimination  which 
constitutes  an  injury  to  one  as  against  the  other.  I  think 
the  answer  is  to  be  found  in  that. 

In  other  words,  if  seller  A  makes  a  price  to  a  retailer 
in  New  York  and  a  different  price  to  a  retailer  in  San  Fran- 
cisco, all  other  things  aside,  no  case  of  discrimination  could 
be  predicated  there,  because  the  two  are  not  in  the  same 
sphere  at  all. 

The  Federal  Government  is  saved  l)y  the  same  distinc- 
tion, not  of  location  but  of  function.  They  are  not  in  com- 
petition with  anyone  else  who  would  luiy. 

Mr.  Hancock.     It  would  eliminate  competitive  bidding 
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all  along  the  line,  wonld  it  not,  in  classes  of  goods  that 
would  be  covered  by  this  bill  ? 

Mr.  Teegabden.  You  mean  competitive  Itidding  on  Gov- 
ernment orders? 

Mr,  Hancock.    Government,  State,  city,  municipality. 

Mr.  Teegarden.    No  ;  I  think  not. 

Mr.  Michener.  If  it  did  do  it,  you  would  not  want  it, 
would  you? 

Mr.  Teegarden.  No;  I  would  not  want  it.  It  certainly 
does  not  eliminate  compotitivo  bidding  anywhere  else,  and 
I  do  not  see  how  it  would  with  the  Government. 

Mb.  Hancock.  You  would  have  to  l)id  to  the  city,  county, 
exactly  the  same  as  anybody  else;  same  quantity,  same 
price,  same  quality? 

Mb.  Teegarden.    No. 

Mr.  Hancock.  Would  they  or  could  they  sell  to  a  city 
hospital  any  cheaper  than  they  would  to  a  privately-owned 
hospital,  under  this  bill? 

Mb.  Teegarden.  I  would  have  to  answer  it  in  this  way. 
In  the  final  analysis,  it  would  depend  upon  numerous  ques- 
tions of  fact  in  a  particular  case.  If  the  two  hospitals  are 
in  competition  with  each  other,  I  should  say  then  that  the 
fact  that  one  is  operated  by  the  city  does  not  save  it  from 
the  bill.  If  they  are  not  in  competition  with  each  other, 
then  they  are  in  a  different  sphere. 

The  facts  of  the  situation  are  not  present  upon  which 
to  predicate  a  discrimination,  in  the  nature  of  the  case. 
I  do  not  see  that  that  question  becomes  any  different  under 
this  bill  from  what  it  is  under  the  present  section  2  of  the 
Clayton  Act,  for  that  bill  also  prohibits  discrimination  gen- 
erally in  the  same  terms  that  this  does.  But  it  differs  in 
the  breadth  of  the  exceptions.  That  is  the  only  difference 
between  the  two  bills. 


IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


No.  21168 


LOGAN  LANES,  INC.,  an  Idaho  Corporation, 

Appellant, 


vs. 


BRUNSWICK  CORPORATION,  a  Delaware  Corporation, 

Appellee. 


Appeal  from  the  United  States  District  Court  for 
THE  District  of  Idaho,  Eastern  Division 


REPLY  BRIEF  OF  APPELLANT 


p"    I   Li  lL  LJ  L.  Charles  Johnson 

Callis  a.  Caldwell 

Wny  '^  r  IQPfi        Johnson  and  Olson 
Spaulding  Building 
Pocatello.  Idaho 
WM.  B.  LUCK,  CLERK     Attorneys  for  Appellant 

E.  L.  MuNDENHiLL,  INC.,  926  Cherry  Street.  Kansas  City,  Mo.  64106.  HArrison  1-3030 


''£6151257 


SUBJECT  INDEX 

TABLE  OF  AUTHORITIES  - i 

Cases  Cited i 

Statement    iii 

Rules  of  Court  ni 

Statement  of  Case - 1 

ARGUMENT 2 

Corrections  of  Citations  in  Brief  of  Appellant — 

Statutory  Basis  for  Cause  of  Action  3 

Appellee's  Argument  II,  A,  B,  &  C 3 

Appellee's  Argument  V,  III  14 

Appellee's  Argument  IV  16 

Table  of  Authorities 

Cases  Cited 

Ayers  v.  Pastime  Amusement  Co.,   (10/4/66)   35  LW 
2193  7 

Baysoy  v.  Jessop  Steel  Co.,  (1950)  90  F  Supp  303 3,9 

Board  of  Governors  v.  Transamerica  Corp.,  (9  Cir  1950) 
184  F  2d  311  8 

California  v.  Federal  Power  Comm.,  369  US  482,  82  S  Ct 
901,  8  L  ed  2d  54 11 

Clairol,  Inc.  Trade  Reg.  Rep.  17,  295  (F.T.C.  Dkt.  8647, 
1965)  17 

Continental  Ore  Co.  v.  Union  Carbide,  (1962)  370  US 
690,  82  S  Ct  1404,  8  L  ed  2d  777  2,  9, 14 

Ex  Parte  Young,  (1900)  209  US  123,  52  L  ed  714 7 

Fitch  V.  Kentucky-Tennessee  Light  and  Power  Co., 
(1943)  136  F  2d  12  3 

Flothill  V.  F.T.C,  358  F  2d  224 3 


II  Index 

F.T.C.  V.  Sun  Oil,  371  US  505,  83  S  Ct  358,  9  L  ed  2d  466     14 

Larson  v.  Domestic  and  Foreign  Commerce  Corp., 
(1948)  337  US  682,  93  L  ed  1628  3, 11 

Las  Vegas  Merchant  Phnnbers  v.  United  States,  (9  Cir 
1954)  210  F  2d  732  9 

Lauritzen  v.  Chesapeake  Bridge  and  Tunnel  District, 
(D.C.E.  Va.  10/20/66)   35  LW  2263  3,4 

Maryland  &  Virginia  Milk  Producers  Assoc,  v.  United 
States,  362  US  458,  80  S  Ct  847,  4  L  ed  2d  880  (1960)       8 

Nashville  Milk  Co.  v.  Carnation  Co.,  78  S  Ct  352,  355 
US  373,  2  L  ed  2d  340 6 

Nippert  v.  Richmond,  327  US  416,  66  S  Ct  590,  90  L  ed 
760  8 

Northern  Securities  Co.  v.  United  States,  193  US  197, 
332,  334,  347,  48  L  ed  679,  698,  703,  704,  24  S  Ct  436  ....       8 

Pardin  v.  Terminal  R.  Co.,  377  US  184 4 

Rangen,  Inc.  v.  Sterling  Nelson,  351  F  2d  855  3 

Scott  V.  Donald,  (1897)  165  US  58,  17  S  Ct  59,  41  L  ed 
632  7 

Schwegmann  Bros.  v.  Calvert  Distillers  Corp.,  341  US 
384,  71  S  Ct  745.  95  L  ed  1035  8 

Skouras  Theatres  Co.  v.  Radio-Keith-Orpheum  Corp., 
1966  Trade  Cases  71,  729   (SD  NY)  16 

Standard  Fashion  Co.  v.  Magrane  Houston  Co.,  (Mass 
1919)  259  Fed  793,  affm'd  42  S  Ct  360,  258  US  346, 
66  L  ed  653 6 

United  States  v.  Mfgrs.  Hanover  Trust  Co.,  (D.C.N.Y. 
1965)  240  F  Supp  867  9 

United  States  v.  Borden  Co.,  308  US  188,  60  S  Ct  182, 
84  L  ed  181 13 

United  States  v.  Intl.  Boxing  Cluh  oj  New  York,  348 
US  236,  75  S  Ct  259 8 

United  States  v.  Sisal  Sales  Corp.,  (1927)  274  US  268, 
47  S  Ct  592,  71  T.  ed  1042  3,9 


IniI'X  hi 

United  States  v.   Trans-Missouri  Freight  Association, 
( 1896 )  166  US  290,  322-329,  41  L  ed  1007,  1021-1023  ....       2 

United  States  v.  Philadelphia  National  Bank,    (1963) 
374  US  321,  350-355,  10  L  ed  915,  937-947  13 

Statutes 

Section  2b,  McCarran-Ferguson  7 

Section  2(c)— Robinson-Patman  (15  USC  13  (a))  3 

Section2(a)— Robinson-Patman  (15  USC  13  (a))  3 

15  USC  13  c 7 

Miller-Tydings  Act  (amending  15  USC  1)  7 

Rules  of  Court 

Rule  33,  Federal  Rules  of  Civil  Procedure  17 

Rule  36,  Federal  Rules  of  Civil  Procedure  17 

Rule  7,  District  Court  16 

Corrections  in  Citations  in  Brief  of  Appellant 

Bruces  Juices  should  be  91  L  ed  1219. 

Joseph  E.  Seagram  should  be  384  US  35,  16  L  ed  2d  336. 

Sunkist  Growers  should  be  370  US  19. 


IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


No.  21168 


LOGAN  LANES,  INC.,  an  Idaho  Corporation, 

Appellant, 

vs. 

BRUNSWICK  CORPORATION,  a  Delaware  Corporation, 

Appellee. 


Appeal  from  the  United  States  District  Court  for 
THE  District  of  Idaho,  Eastern  Division 


REPLY  BRIEF  OF  APPELLANT 


STATEMENT  OF  THE  CASE 

The  third,  fourth  and  last  sentences  in  the  last  para- 
graph on  page  2  of  Brief  of  Appellee  contain  controverted 
facts  (Exhibits  1  through  6,  R  55-64),  and  should  not  be 
assumed  or  used  on  this  appeal.  There  is  also  nothing  to 
indicate  the  Utah  State  Building  Board  can  or  does  pur- 
chase "supplies"  for  schools. 


Utah  seems  to  have  judicially  held  that  in  contempla- 
tion of  law  the  Board  is  a  body  corporate,  a  legal  entity; 
and  it  is  capable  of  suing,  of  being  sued,  taking  and  holding 
property,  and  contracting  in  its  own  name  and  existing 
independent  of  the  individuals  who  compose  it.  Great 
American  Indemnity,  p.  4  Brief  of  Appellee.  Although 
appellant  contends  the  question  of  "immunity"  as  correctly 
applied  is  not  before  the  court,  it  would  appear  that  Utah 
might  likely  have  waived  such  immunity  as  concerns  the 
activities  of  the  Board  in  its  purchases. 

And  see  discussion:  Lauritzen  v.  Chesapeake 
Bridge  and  Tunnel  District,  (D.C.  E.Va. 
10/20/66)  35  LW  2263. 

ARGUMENT 

Appellee  has  noted  an  oversight  in  Brief  of  Appellant. 
We  consider  this  and  note  further  corrections.  Appellant 
overlooked  citing  on  page  61  immediately  under  Standard 
Oil  the  cause  of: 

United  States  v.  Trans-Missmiri  Freight  Associa- 
tion, (1896)  166  US  290  322-329,  41  L  ed 
1007,  1021-1023, 

to  compare  this  cause  and  Standard  Oil  with  Noerr  Motor 
Freight  (incorrectly  spelled  as  Moller  Freight). 

Immediately  above  the  Singer  Mfg.  citation  on  page 
28  and  the  Union  Carbide  citation  on  page  44,  the  cases: 

Continental  Ore  Co.  v.  Union  Carbide  and  Carbon 
Corporation,  (1962)  370  US  690,  702-709,  82 
S  Ct  1404.  8  L  ed  2d  777.  786-790; 


United  States  v.  Sisal  Sales  Corp.,  (1927)  274  US 
268,  47  S  Ct  592,  71  L  ed  1042, 

each  should  have  been  cited. 

We  now  reply  to  the  brief  of  appellee  by  use  of  its 
heading  references: 

The  Statutory  Basis  for  the  Cause  of  Action 

The  Utah  State  Building  Board  is  in  the  status  of  a 
buyer  or  representative  of  a  buyer.  It  would  appear  in 
addition  to  2(a)  that  Section  2(c)  of  Robinson-Patman 
might  also  be  applicable  to  Brunswick  in  "granting"  a  "dis- 
count" or  an  "allowance"  or  "other  compensation".  The 
application  of  (c)  does  not  depend  upon  a  showing  that 
any  part  of  the  allowance  accrued  to  the  benefit  of  the 
buyer  and  knowledge  of  such  allowance  by  the  buyer  is 
immaterial. 

Fitch  V.  Kentucky-Tennessee  Light  and  Poioer  Co., 
(1943)  136  F  2d  12; 

Baysoy  v.  Jessop  Steel  Co.,  (1950)  90  F  Supp  303; 

Rangen,  Inc.  v.  Sterling  Nelson,  351  F  2d  851; 

on  2(d)  application:     Flothill  v.  F.T.C.,  358  F  2d 
224. 

Appellee's  Argument  II  A,  B  and  C 

Appellee  confuses  sovereign  immunity  with  the  sover- 
eign exemption  doctrine.  The  former  is  a  substantive  rule 
said  to  be  based  on  jurisdiction  precluding  liability  of  a 
sovereign  without  its  consent. 

Larson  v.  Domestic  and  Foreign  Commerce  Corp., 
(1948)  337  US  682,  93  L  ed  1628. 
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The  former  applies  when  a  state  engages  in  govern- 
mental functions  as  contrasted  to  those  matters  in  which 
it  engages  in  a  proprietory  capacity;  it  applies  whether  or 
not  a  statute  is  being  construed  or  invoked;  it  continues 
only  from  its  vestigial  antecedent  of  jurisdictional  failure 
allowing  the  sovereign  to  immunize  itself  and  its  govern- 
mental officials  from  suit  activity.  Although  "where  a 
state's  consent  to  suit  is  alleged  to  arise  from  an  act  not 
wholly  within  its  own  sphere  of  authority  but  within  a 
sphere  .  .  .  subject  to  the  constitutional  power  of  the  federal 
government,  the  question  whether  the  state's  act  consti- 
tutes the  alleged  consent  is  one  of  federal  law."  Pardin  v. 
Terminal  R.  Co.,  377  US  184,  cited  in  Lauritzen  v.  Chesa- 
peake Bridge,  35  LW  2264. 

Appellant  contends  that  the  sovereign  exemption  doc- 
trine is  properly  applied  only  as  a  protection  of  the  enact- 
ing sovereign  and  only  as  a  rule  of  construction  when 
interpreting  the  application  of  a  statute,  and  the  exemp- 
tion is  based  on  the  premise  that  the  very  sovereign  enact- 
ing the  legislation  is  presumed  to  intend  the  enactment 
not  to  be  harmfully  applied  to  itself. 

Immunity  is  not  involved  in  the  present  case  because 
this  suit  is  not  to  compel  or  restrain  action  by  the  state 
sovereign.  Exemption  is  not  involved  as  the  United  States 
Government  enacting  the  Clayton  and  Robinson-Patman 
Acts  does  not  seek  to  avoid  one  of  its  general  statutes  other- 
wise imposing  a  restriction  on  its  remedial  rights;  in  fact, 
such  enacting  sovereign  was  not  a  participant  in  any  way 
in  the  discriminating  activity  and  such  activity  was  not 
for  its  benefit;  and  the  enacting  sovereign  was  affected  by 
the  discriminatory  activity  only  in  the  sense  that  Congress 


found  that  such  practice  was  harmful  to  the  common  wel- 
fare of  the  citizenry  and  intended  by  such  legislation  to 
condemn  such  discriminatory  sales  as  made  by  Brunswick. 
Correctly  analyzed  the  only  questions  are  whether  Con- 
gress has  the  power,  under  those  delegated  to  it  by  the 
Constitution,  to  enact  such  legislation  to  include  sales  to  a 
state;  and,  if  so,  does  the  legislation  enacted  interdict  sales 
of  goods  to  states  at  a  discriminatorily  low  price  when  such 
goods  are  used  in  competition  with  another  buyer.  Con- 
gress, as  amply  illustrated  in  our  brief  (pp.  29-31)  had  the 
power  to  enact  this  legislation  and  did  fully  exercise  its 
commerce  clause  power.  Since  such  full  power  does  con- 
stitutionally embrace  state  competitive  activities  the  act 
plainly  applies. 

Appellee  in  its  Brief  on  page  7  and  top  of  page  8  cites 
case  authority  and  on  pages  14  through  18  administrative 
interpretation  none  of  which  relate  the  sovereign  exemp- 
tion doctrine  as  protecting  state  action  against  federal 
enactments.  Hoar  plainly  holds  state  law  must  give  way 
to  federal  and  each  of  the  others  relate  the  doctrine  to  the 
enacting  sovereign.  Appellee  then  cites  on  page  8  six  other 
decisions  which  appellee  asserts  hold  the  federal  antitrust 
laws  do  not  apply  to  state  action. 

The  confusion  of  appellee  in  distinguishing  between 
jurisdictional  immunity  with  overtones  of  regulatory  power 
and  the  exem,ption  rule  of  statutory  construction  is  dra- 
matically compounded  by  its  failure  to  correctly  define 
the  very  exemption  doctrine  itself. 

Hoar,  on  its  facts  and  from  the  language  used,  stands 
for  the  principle  that  a  general  statute  imposing  remedial 


restrictions  or  prohibitions  does  not  impose  such  on  the 
government  without  clearly  so  indicating.  There  is  no 
statute  of  such  nature,  federal  or  state,  in  this  case.  It  is 
correctly  used  only  when  construing  a  law  which  limits 
and  confines  remedial  rights  and  privileges.  The  doctrine 
is  correctly  applied  to  the  remedies  of  a  sovereign  in  the 
interest  of  the  public  benefit  and  of  preserving  public 
rights,  revenues  and  property  so  that  such  defenses  as 
limitations,  anti  injunction,  and  those  rights  the  negligence 
and  oversight  of  which  public  officials  can  affect,  while 
generally  available,  cannot  be  raised  to  the  sovereign  action 
unless  the  sovereign  so  intends.  The  cases  cited  by  appellee 
carry  the  doctrine  no  further,  leaving  for  consideration 
the  other  "six"  cases. 

It  might  be  here  inserted  that  Lowenstein  and  Olson  v. 
Smith,  were  each  decided  prior  to  enactment  of  the 
Clayton  Act  and  specifically  the  addition  in  1914  of 
the  definitions  in  15  USC  12.  The  very  fact  Congress 
enacted  the  Clayton  Act  (1914)  and  then  the  Robin- 
son-Pa tman  Act  (1936),  after  numerous  courts  had 
held  certain  activity  not  invalid  of  the  common  law, 
federal  or  state  enactments,  grounded  an  inference 
that  Congress  intended  to  change  the  law  and  enlarge 
the  remedies. 

Standard  Fashion  Co.  v.  Magrane  Houston  Co., 
(Mass  1919)  259  Fed  793,  affm'd  258  US  346, 
66  L  ed  653; 

Nashville  Milk  Co.  v.  Carnation.  Co.,  355  US  373, 
2  L  ed  2d  340. 

Note  should  also  be  made  of  the  clear  congressional 
intent  that  no  exemption  apply  to  state  action  unless  Con- 


gress  grant  such  explicitly  as  illustrated  not  only  by  the 
15  use  13  c  and  the  cooperative  exemptions  and  2(b) 
of  the  McCarran-Ferguson  Act  allowing  state  regulation 
of  the  insurance  industry,  but  also  the  Miller-Tydings  Act 
and  the  McGuire  Act  amending  Sec.  1  of  the  Sherman  Act 
specifically  to  recognize  the  validity  of  state  activity  in  the 
defined  area  otherwise  disallowable  on  the  federal  pre- 
emption. 

In  Lowenstein,  South  Carolina  specifically  authorized 
in  itself  a  monopoly.  In  doing  so  it  was  the  sole  violator 
alleged  and  as  such  a  necessary  party  to  any  action  as  no 
private  individual  or  corporation  at  all  was  involved  in 
the  complained  of  activities.  The  entire  opinion  is  premised 
on  immunity  by  the  simple  logic  that  the  state  being  most 
necessary  as  the  only  party  and  enjoying  its  immunity  as 
sovereign  no  action  would  lie  as  the  jurisdiction  fails. 
Contrast  this  cause  to  that  case  decided  two  years  later 
arising  out  of  the  same  lower  court: 

Scott  V.  Donald,  (1897)  165  US  58,  17  S  Ct  59,  41 
L  ed  632; 

and  also:  Ex  Parte  Young,  (1900)  209  US  123,  52 
L  ed  714. 

In  the  problem  of  federal  and  state  conflict  the  pres- 
ent United  States  District  Court  in  South  Carolina,  in  Ayers 
v.  Pastime  Amusement  Co.,  (10-4-66)  35  LW  2193,  cites 
this  ninth  circuit  in  Twentieth  Century  Fox  Corp.  v.  Win^ 
Chester  Drive-In  Theatre,  351  F  2d  925: 

"  'State  law  cannot  be  permitted  to  impede  the  effectu- 
ation of  the  national  objectives  expressed  in  the  statu- 
tory schemes   of  the  antitrust   laws.    We   affirm   the 
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lower  court's  determination  that  a  federal  rule  should 
apply.'  The  principles  of  federal,  and  not  state,  law 
must  govern  the  issues  here  since  the  causes  of  action 
arise  and  are  predicated  upon  federal  anti-trust  stat- 
utes." 

The  Brief  of  Appellant  has  considered,  General  Shale 
(pp.  40-41),  Sachs  (p.  42),  and  Parker  (pp.  46-49).  Appel- 
lant submits  the  latter  is  concerned  with  whether  and  to 
what  extent  Congress  intended  to  restrict  state  legislative 
regulatory  schemes  and  Lowenstein,  Olson  v.  Smith  and 
Parker  are  grounded  in  immunity  and  affected  by  com- 
merce power  preemption  rather  than  in  the  rule  of  con- 
struction claimed  by  appellee. 

Certainly,  federal  courts  have  jurisdiction  over  treble 
damage  antitrust  actions  even  though  state  regulation  is 
prominent. 

Board  of  Governors  v.  Transamerica  Corp.,  (9  Cir 
1950)  184  F  2d  311; 

Nijypert  v.  Richmond,  327  US  416,  66  S  Ct  590,  90 
L  ed  760; 

Schwegmann  Bros.  v.  Calvert  Distillers  Corp.,  341 
US  384,  95  L  Ed  1035,  71  S  Ct  745; 

Northern  Securities  Co.  v.  United  States,  193  US 
197,  332,  334,  347,  48  L  ed  679,  698,  703,  704,  24 
S  Ct  436; 

Maryland  &  Virginia  Milk  Producers  Assoc,  v. 
United  States,  362  US  458,  80  S  Ct  847,  4  L  ed 
2d  880  (1960); 

United  States  v.  Intl.  Boxing  Club  oj  New  York, 
348  US  236,  75  S  Ct  259; 


United  States  v.  Mfgrs.  Hanover  Trust  Co.,  (D.C. 
N.Y.  1965)  240  F  Supp  867; 

Las  Vegas  Merchant  Plumbers  v.  United  States, 
(9  Cir  1954)  210  F  2d  732. 

Appellee  in  its  brief  states  that  the  exemption  applies 
to  "the  sovereign"  or  "a  sovereign"  and  seems  to  mean 
any  sovereign,  and  appellee  summarizes  the  exemption 
applies  to  any  transaction  in  which  a  sovereign  is  a  party 
(note  brief  of  appellee  page  8,  last  paragraph;  page  13, 
top  paragraph).  If  by  this  is  meant  that  the  sovereign 
exemption  doctrine  "insulates"  a  transaction  involving  a 
sovereign,  or  that  dealing  with  a  sovereign  in  its  exercise 
of  a  governmental  function  excludes  private  culprits  then 
most  certainly  has  our  Supreme  Court  rejected  the  premise 
asserted  by  appellee. 

Continental  Ore  Co.  v.  Union  Carbide,  (1962)  370 
US  706,  82  S  Ct  1404,  8  L  ed  2d  777; 

United  States  v.  Sisal  Sales  Corp.,  274  US  268,  71 
L  ed  1042; 

and  to  Robinson-Patman,  see:  Bay  soy  v.  Jesso-p,  90 
F  Supp  313. 

Appellee  urges  E.  W.  Wiggins  Airways,  Inc.,  v.  Massa- 
chusetts Port  Authority  as  sustaining  its  position.  First, 
of  most  dramatic  moment,  is  the  obvious  fact  that  the  First 
Circuit  in  the  cause  cited  does  not  in  turn  rely  on  or  cite 
as  sustaining  authority  any  of  the  five  (p.  7  top  p.  8)  cases 
or  interpreting  paper  cited  by  Appellee  dealing  with  the 
sovereign  exemption  doctrine.  If  this  opinion  was  based,  as 
appellee  contends  on  the  sovereign  exemption  doctrine, 
why  did  not  the  First  Circuit  by  name  rely  on  this  doctrine 
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at  some  place  in  the  opinion?  The  answer  to  this  (and  that 
five  of  those  other  "six"  decisions  are  not  mentioned  in 
Wiggins)  can  be  determined  from  noting:  (1)  that  these 
cases  do  not  hold  the  anti-trust  laws  do  not  "apply"  to  state 
action,  and  (2)  the  two  premises  on  which  the  First  Circuit 
opinion  was  actually  based.  These  premises  were:  The 
Massachusetts  Port  Authority  was  engaged  in  a  govern- 
mental function  and  relied  upon  governmental  immunity.  It 
was  immune  to  private  suit  without  its  consent.  The  First 
Circuit  took  certain  language  from  Parker  v.  Brown  seem- 
ing to  conclude  that  the  immunity  of  a  state  itself  was 
recognized  by  Congress  so  that  the  intent  of  Congress  was 
not  to  impose  liability  on  the  state  or  its  governmental 
agencies  in  performance  of  governmental  functions.  Sec- 
ond, and  most  relevant  to  this  cause,  the  First  Circuit  held 
the  non-governmental  agencies,  that  is  private  parties, 
were  not  there  responsibile  for  the  clear  reason  that  on  the 
merits  these  private  parties  did  not  violate  any  antitrust 
law.  The  court  did  not  reach  the  question  whether  Butler- 
Boston  or  Butler  would  have  been  amenable  if  they  had 
actually  conspired,  that  is  through  their  private  action 
violated  the  anti-trust  laws  as  the  complaint  failed  to  allege 
any  such  private  action  as  part  of  a  proscribed  conspiracy. 
In  our  case,  quite  the  contrary,  Brunswick  was  the  active 
discriminator  and  its  private  action  caused  the  damage 
to  the  appellant.  No  conspiracy  or  collusion  is  required 
under  Robinson-Patman. 

While  appellant  suggests  that  subsequent  decisions  in 
analogous  situations  do  indicate  an  extension  of  intended 
coverage  of  the  antitrust  laws  precluding  state  regulatory 
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schemes  the  fact  remains  Parker  gives  appellee  little  com- 
fort as  we  are  not  now  dealing  with  jurisdiction  or  state 
regulatory  activity. 

Parker  was  concerned  with  the  singular  inquiry 
whether  a  state  statute  was  rendered  invalid.  Action  was 
brought  against  the  state  officers  administering  the  pro- 
rate Act  not  for  damages  but  to  restrain  the  officers  from 
enforcing  the  state  act.  The  Supreme  Court  held  there 
was  no  illegal  interference  with  interstate  commerce  with- 
out citing  authority  for,  naming  or  relying  on  a  sovereign 
exemption  doctrine.  The  case  as  presented  was  a  classic 
"immunity"  situation  later  so  carefully  categorized  and 
compartmentalized  in: 

Larson  v.  Domestic  and  Foreign  Commerce  Corp., 
337  US  682,  93  L  ed  1628. 

The  hard  question  was  whether  the  federal  Congress 
in  the  exercise  of  its  commerce  power  intended  in  the  fed- 
eral acts,  including  the  Sherman  Act,  to  suspend  a  state 
law.  In  the  language  quoted  by  appellee  the  court  refused 
to  nullify  a  state  statute  by  restraining  state  officers  from 
their  official  duties. 

"Immunity  from  the  antitrust  laws  is  not  lightly  im- 
plied .  .  .  We  could  not  assume  that  Congress,  having 
granted  only  a  limited  exemption  .  .  .  nonetheless 
granted  an  overall  inclusive  one  .  .  .  'When  there  are 
two  acts  upon  the  same  subject,  the  rule  is  to  give 
effect  to  both  if  possible.' " 

California  v.  Federal  Power  Comm.,  369  US  482, 
8  L  ed  2d  54. 

In  the  suit  now  before  this  court  there  is  no  attempt 
to  suspend  a  state  law  as  no  Utah  law  conflicts  with  the 
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federal  act,  and  for  the  same  reason  no  restraint  of  state 
officers  is  involved. 

Appellee  misplaces  the  meaning  under  Larson,  Parker 
and  similar  cases  of  the  judicial  significance  to  "  'restrain' 
state  action"  replacing  these  with  its  words  "  'applied  to' 
state  action".  The  fedei-al  anti-trust  laws  apply  to  state 
action.  A  completely  different  question  is  presented  when 
determining  if  Congress  intended  to  force  on  the  states  an 
immunity  loss  by  allowing  private  parties  to  sue  the  state 
in  the  Federal  Courts  in  restraint  of  state  action.  Thus,  by 
following  Northern  Securities  and  Union  Pacijic  (Appel- 
lant Brief  p.  46)  Justice  Stone  first  noting  that  while  the 
Sherman  Act  did  not  so  allow  suits  against  states  in  re- 
straint of  state  action  then  in  the  language  quoted  in  Brief 
of  Appellant  noted  that  neither  did  Congress  authorize 
each  state  to  in  effect  consider,  adopt  or  destroy  parts  of 
the  federal  law  by  extending  immunity  beyond  itself  and 
its  agents  to  "those"  other  "persons"  falling  in  violation 
of  the  federal  acts. 

Of  all  doctrines  for  accommodation  of  regulatory  stat- 
utes to  the  anti-trust  laws,  pro  tanto  exemption  from  the 
anti-trust  laws  by  implication  is  to  be  sharply  avoided. 

Carnation  Co.  v.  Pacijic  Westbound  Conference, 
383  US  213,  15  L  ed  2d  709  (reversing  9th  Cir., 
336  F  2d  650). 

Resort  to  exemption  from  or  repeal  of  an  anti-trust 
law  is  to  be  avoided  unless  there  is  a  "plain  repugnancy" 
between  the  statutes  with  a  most  "unequivocally  declared" 
Congressional  purpose  for  inapplication  of  the  anti-trust 
laws. 
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United  States  v.  Borden  Co.,  308  US  188,  197-206, 
84  L  ed  181; 

United  States  v.  Philadelphia  National  Bank, 
(1963)  374  US  321,  350-355,  10  L  ed  2d  915, 
937-947. 

From  this  we  find  the  enacting  sovereign  intends  to  have 
the  anti-trust  statutes  considered  in  the  broadest  possible 
application  even  when  in  conflict  with  its  own  more  recent 
enactments.  Justice  Story  in  Hoar  was  really  applying 
without  citing  principles  of  McCulloch  v.  Maryland,  4 
Wheat.  316,  4  L  ed  579,  decided  two  years  earlier  when 
he  stated: 

"It  is  not  to  be  presiimed,  that  a  state  legislature  mean 
to  transcend  their  constitutional  powers;  and,  there- 
fore, however  general  the  words  may  be,  they  are 
always  restrained  to  persons  and  things,  over  which 
the  jurisdiction  of  a  state  may  be  rightfully  exerted. 
And  if  a  construction  could  ever  be  justified,  which 
should  include  the  United  States,  at  the  same  time, 
that  it  excluded  the  state,  it  is  not  to  be  presumed, 
that  congress  could  intend  to  sanction  an  usurpation 
of  power  by  a  state  to  regulate  and  control  the  rights 
of  the  United  States." 

In  McCulloch,  Justice  Marshall  made  a  telling  point  as  to 
the  present  case: 

"In  America,  the  powers  of  sovereignty  are  divided 
between  the  government  Union  and  those  of  the  states. 
They  are  each  sovereign,  with  respect  to  the  objects 
committed  to  it,  and  neither  sovereign  with  respect  to 
the  objects  committed  to  the  other." 

As  stated  in  our  former  brief  and  referred  to  in  Laurit- 
zen  there  is  substantial  doubt  whether  Utah  has  the  power 
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to  conflict  in  any  way  with  the  application  of  the  federal 
antitrust  laws — an  object  committed  to  the  Union.  How- 
ever, Utah  has  not  attempted  to  avoid  application  of  such 
laws  in  its  transactions  with  private  parties.  It  would 
appear  manifest  that  the  legislature  of  Utah  did  not  direct 
or  authorize  a  violation  of  the  federal  price  discrimination 
statutes,  and  it  only  authorized  the  bids  and  pur- 
chases to  be  made  consistent  with  federal  and  state  laws. 
Appellee  is  "afforded  no  defense"  from  the  fact  the 
Board  "in  carrying  out  the  bare  act  of  purchasing"  was 
acting  "in  a  manner  permitted"  by  Utah  law.  "There 
is  nothing  to  indicate  that  such  law  in  any  way  compelled 
discriminatory  purchasing."  Continental  Ore  Co.,  370  US 
690,  707,  81  L  ed  2d  777,  788.  Appellee  cites  F.T.C.  v.  Sun  Oil, 
wherein  the  Supreme  Court,  after  searching  for  congres- 
sional intent  concluded  while  the  generating  cause  for 
the  Robinson-Patman  Act  may  have  been  reaction  to  pred- 
atory use  of  mass  purchasing  power  by  chain  stores  neither 
the  scope  nor  the  intent  of  the  act  was  limited  to  such 
suitation  or  set  of  circumstances.  Congress  through  this 
act  sought  generally  to  obviate  price  discrimination  prac- 
tices threatening  independent  businessmen  from  whatever 
source  and  with  the  intent  to  assure  within  reasonable 
practicability  that  each  business  man  had  equal  competi- 
tive footings  so  far  as  price  was  concerned.  .371  US  505, 
520,  9  L  ed  2d  466,  479 

Appellee's  Arg^ument  V  and  III 

The  Brief  of  Appellee  presents  an  argument  V  which 
generally  challenges  the  position  of  appellant  that  the  trial 
court  erred  in  considering  the  motion  to  dismiss  as  a  mo- 
tion for  summary  judgment.   Attention  is  called  to  the  col- 
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loquy  in  the  Transcript  of  Record  Vol.  II  which  is  the 
recorder's  transcript  of  the  proceedings,  May  20,  1966.  It 
will  be  observed  that  the  court  chose  to  emphasize  the 
only  matter  that  day  before  the  court  and  submitted  for 
decision  was  on  the  motion  to  dismiss  and  not  for  summary 
judgment.  (V.  II,  pp.  5-8,  18)  Throughout  the  proceeding 
counsel  for  plaintiff  made  it  clear  that  on  the  public  use  of 
the  bowling  facilities  a  factual  question  was  presented  in 
which  further  discovery  was  necessary.  The  Admissions 
and  Interrogatory  answers,  while  germane  to  a  motion 
for  summary  judgment,  would  not  be  considered  on  motion 
to  dismiss,  and  the  court  (pp.  2-8)  made  it  clear  that  the 
reason  for  halting  discovery  was  to  test  whether  the  allega- 
tions of  the  amended  complaint  stated  a  claim.  In  sum- 
mary, the  court  stated  he  saw  no  reason  not  to  grant  an 
extension  of  time  before  allowing  discovery  stating  to 
Plaintiff:  "I  don't  know  how  you  could  be  prejudiced". 
Counsel  answered:  "That  is  correct  as  to  the  motion  to 
dismiss,  there  can't  be.  We  have  a  complaint  and  motion 
to  dismiss.  The  only  time  that  it  is  relevant,  the  inference 
is,  would  be  on  the  so-called  motion  for  summary  judgment 
which  was  raised  in  the  brief.  If  there  is  a  factual  dispute, 
we  would  want  to  explore  through  factual  determination, 
the  school  being  open  to  the  public  and  doing  business. 
That  is  on  the  summary  judgment  and  not  the  motion  to 
dismiss." 

"The  Court:    The  Motion  to  dismiss  is  a  Motion  to  Dis- 
miss. 

Mr.  Johnson:     On  that,  and  the  complaint,  we  are 
prepared  to  argue."  (R.  7,  pp.  5-18) 
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Appellant  respectfully  submits  that  the  court  was 
hearing  the  motion  to  dismiss  as  such  and  not  as  a  motion 
for  summary  judgment,  and  appellant  plainly  made  it 
known  that  if  fact  issues  were  presented  then  the  plaintiff 
would  want  to  explore  this  through  discovery  although  its 
discovery  efforts  were  so  abortively  halted  in  this  same 
hearing.  Appellee  should  have  the  burden  to  establish 
that  plaintiff  did  not  need  discovery  in  order  to  meet  the 
motion  for  summary  judgment  since  defendant  so  moved 
after  interrogatories  had  been  served  by  plaintiff. 

Skouras    Theatres    Co.    v.    Radio-Keith-Orpheum 
Corp.,  1966  Trade  Cases  71,  729  (S.D.  N.Y.). 

Appellee's  Argument  IV 

Appellant  submits  the  procedural  errors  are  based  on 
much  more  than  mere  failure  to  comply  with  local  rule 
7.  If  Appellee  means  to  suggest  in  the  first  sentence  at 
the  top  of  page  25  in  its  brief  that  the  applicable  local  rule 
became  "effective"  on  the  date  of  the  order,  this  is  clearly 
misleading.  Rule  7  as  worded  in  the  record  became  effec- 
tive "from  and  after  December  1,  1961"  as  an  amendment 
to  the  rules  adopted  January  1,  1948,  and  as  amended  was 
applicable  to  this  action.  In  a  later  1966  amendment  Rule 
7  was  modified  in  Rule  4  with  the  applicable  language  re- 
tained. However,  as  appellant  stated  in  its  Brief  the  more 
important  offense  was  ignoring  the  spirit  and  letter  of  Rule 
33  and  Rule  36,  F.R.C.P.,  and  earlier  Order  of  the  District 
Court.  Appellee,  as  defendant  below,  did  not  serve  objec- 
tions to  the  interrogatories  as  required  by  rule.  Appellee 
did  not  deny  or  object  to  the  requested  admissions.  The 
defendant  could  not  have  submitted  points  and  authorities 
because  the  authority  on  manner  to  proceed,  object,  answer 
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or  deny  if  not  clear  in  the  earlier  court  order  is  contained 
in  the  rules  themselves,  which  the  appellee  did  not  follow 
but  chose  to  disregard. 

The  objection  is  not  hypertechnical,  but,  by  avoiding 
the  prescribed  procedure  and  thus  thwarting  appellant's 
preliminary  discovery  and  in  the  same  instant  inserting 
by  affidavits  a  version  of  facts  on  competitive  use  of  the 
goods  it  sold,  the  appellee  in  essence  attempts  to  preclude 
appellant  from  developing  the  full  facts  in  discovery 
through  additional  interrogatories  or  depositions.  Appel- 
lant did  attack  the  accuracy  of  statements  in  appellee's  affi- 
davits. Appellant  should  not  be  denied  the  right  to  cross- 
examine  appellee's  affiants.  Appellant  remains  precluded 
from  determination  as  to  the  re'evancy  of  specific  interrog- 
atories to  aid  in  its  further  discovery. 

Appellee  in  last  paragraph  page  22  of  its  Brief  seems 
to  agree  that  for  13  c  to  apply  the  supplies  must  not  be 
used  competitively  and  argues  a  resale  is  necessary  rather 
than  rrierely  competitive  use.  Appellant  submits  on  the 
plaiii  wording  of  Robinson-Patman  and  cases  earlier  cited 
this  is  error. 

See  also:  Clairol,  Inc.,  Trade  Reg.  Rep  17,  295  (F.T.C. 
Dkt  8647,  1965). 

Respectfully  submitted, 

L.  Charles  Johnson 
Callis  a.  Caldwell 
Johnson  and  Olson 
Post  Office  Box  1725 
Residence:   Pocatello,  Idaho 
Attorneys  jar  Appellant 
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I  hereby  certify  that,  in  connection  with  the  prepara- 
tion of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit,  and 
that  in  my  opinion,  the  foregoing  brief  is  in  full  compli- 
anc  ^  with  those  rules.  I  further  certify  that  I  mailed  three 
copi(  of  the  above  Reply  Brief  of  Appellant  by  depositing 
three  copies  thereof,  on  the  28th  day  of  November,  1966, 
with  sufficient  postage  on  the  envelope  in  a  United  States 
Government  mail  receptacle  addressed  to  the  following: 

L.  F.  Racine,  Jr. 
Center  Plaza  Building 
Pocatello,   Idaho 


L.  Charles  Johnson; 
Attorney 
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JURISDICTIONAL  STATEMENT 
This  is  an  appeal  from  the  Judgment  of  the  United 
;tates  District  Court  for  the  District  of  Nevada,  adjudging 
:he  Appellant  Gold  guilty  as  charged  in  Counts  I  and  II  of 
:he  Indictment  and  the  Appellants  Halbett  and  Fusco  guilty 
IS  charged  in  Count  II  of  the  Indictment. 

The  offense  occurred  in  the  District  of  Nevada.   The 
)istrict  Court  had  jurisdiction  by  virtue  of  Title  18,  United 
States  Code,  Sections  2,  371,  1462  and  3231.   This  Court  has 
lurisdiction  pursuant  to  Title  28,  United  States  Code,  Sections 
.291  and  1294. 

STATEMENT  OF  PLEADINGS  AND  FACTS 
The  Appellants  and  Antoinette  Mary  Fusco,  on  November  18, 
-965,  were  charged  by  a  two  count  Indictment  in  the  United 
States  District  Court  for  the  District  of  Nevada  with  violating 
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[R.5-7] . 

The  Appellants  Gold  and  Halbett,  prior  to  trial, 
filed  a  Motion  for  Return  of  Property  and  to  Suppress  Evidence 
[R. 13-28],  which  Motion  was  joined  in  by  the  Appellant  Fusco 
[R.T.40]  .   The  Motion  to  Suppress  was  heard  during  the  trial 
when  the  obscene  motion  picture  films  were  offered  into  evi- 
dence and  the  Motion  was  denied  [R.T.219]. 

The  trial  Court,  when  the  Government  had  rested  its 
::ase  in  chief,  granted  Appellants  Halbett 's  and  Fusco 's 
Motions  for  Judgment  of  Acquittal  as  to  Count  I  of  the  Indictment 
[R.T.312] .   The  Appellants,  at  the  close  of  all  evidence,  again 
T\oved  for  a  Judgment  of  Acquittal,  which  Motions  were  denied 
by  the  trial  Court  as  to  Appellants  Gold  and  Fusco  and  the 
ruling  reserved  as  to  Appellant  Halbett  [R,T. 344-349] . 

The  jury,  after  a  three  (3)  day  trial  held  on  March  9- 
11,  1966,  found  the  Appellant  Gold  guilty  as  charged  in  Counts  I 
and  II  of  the  Indictment  and  the  Appellants  Halbett  and  Fusco 
each  guilty  as  charged  in  Count  II  of  the  Indictment  [R. 38-39, 
R.T. 418-420] .   Each  of  the  Appellants  filed  Motions  for  Judgment 
of  Acquittal  or  In  The  Alternative  For  a  New  Trial  [R.33], 
which  the  Court  denied  [R.37] . 


1.  "R"  refers  to  Record  on  Appeal, 

2.  "R.T."  refers  to  Reporter's  Transcript  of  Trial 

Proceedings . 
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On  April  2,    1966,  Appellant  Gold  was  sentenced  and 
committed  to  the  custody  of  the  Attorney  General  for  five  (5) 
years  on  Counts  I  and  II,  to  run  concurrently.   Appellant 
Halbett's  sentence  was  suspended  and  he  was  placed  on  probation 
for  five  (5)  years.   Appellant  Fusco  was  sentenced  to  five  (5) 
years,  his  term  of  imprisonment  to  be  consecutive  to  the 
sentence  he  was  then  serving.   The  Appellants  appealed  their 
respective  convictions. 

STATEMENT  OF  THE  CASE 

Special  Agents  from  the  Federal  Bureau  of  Investigation 
initiated  and  maintained  a  surveillance  of  the  premises  at 
19-1/2  Pacific  Street,  Henderson,  Nevada  for  four  days,  between 
8:00  o'clock  A.M.  and  6:00  o'clock  P.M.,  during  the  period 
October  27,  1965  through  November  2,  1965  [R. T. 48-53 , 58] .   The 
name  EASTERN  FILM  LABORATORIES  appeared  on  the  glass  door  of 
the  address  [R.T.51]. 

During  the  four  day  surveillance  the  Appellants  Gold 
and  Halbett  were  both  observed,  by  Special  Agents,  entering  and 
leaving  the  premises  on  various  occasions  [R.T. 49-53].   The 
Agents'  point  of  surveillance  was  directly  across  the  street 
from  the  premises  at  19-1/2  Pacific  Street. 

The  Appellants  Gold  and  Halbett,  on  November  3,  1965, 
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aotri  cuLiivwu  c»t.  unt;  jr-dcirxc  ijcreer:  aaaress,  auring  tne  morning 
lours ,  in  a  blue  Cadillac  automobile.   At  approximately  2:40 
D'clock  P.M.,  the  two  Appellants  were  both  observed  loading 
five  cartons  into  the  Cadillac.   This  loading  of  the  Cadillac 
:ook  place  at  approximately  2:40  o'clock  P.M.  [R.T. 59-61]. 
special  Agent  Salisbury,  after  the  Cadillac  was  loaded,  ob- 
served Appellants  Gold  and  Halbett  leave  the  Pacific  Street 
premises  together  in  the  Cadillac,  with  Appellant  Gold  driving 
[R.T. 63-64]. 

Approximately  an  hour  later,  Agent  Salisbury  and 
jther  Special  Agents,  observed  the  Cadillac  parked  at  the 
Jnited  Air  Lines  Freight  Office  at  McCarran  Field,  Las  Vegas, 
Jevada.   The  trunk  of  the  Cadillac  was  open  and  five  cartons, 
similar  to  the  cartons  that  were  loaded  at  the  Pacific  Street 
iddress,  were  on  a  set  of  weighing  scales  [R.T. 62-63]. 

Special  Agent  Drake  also  observed  the  Appellants  . 
;old  and  Halbett  pack  the  cartons  in  the  Cadillac  and  leave 
:ogether  with  Gold  driving  the  Cadillac  [R.T. 73].   At  approx- 
.mately  3:05  o'clock  P.M.  of  the  same  day,  Agent  Drake  again 
)bserved  the  Cadillac  being  driven  by  Gold,  but  without  the 
Appellant  Halbett  lR.T,74|.   Special  Agent  McFaul  was  at  or 
lear  the  United  Air  Lines  Freight  Office  when  the  Appellant 
Jold  arrived,  alone,  and  with  Appellant  Halbett.   The  cartons 
/ere  taken  out  of  the  Cadillac  and  placed  on  a  scale  by  an 
fnited  Air  Lines  employee  [R.T. 79-82]. 


air  bill  for  the  five  cartons  that  were  brought  to  United 
Air  Lines  [R.T. 83-86] .   Hooker  did  not  identify  or  recognize 
the  person  from  whom  he  obtained  the  cartons  [R.T. 87] .   How- 
ever, Special  Agent  Doyle  observed  the  Appellant  Gold  park 
at  the  rear  of  United  Air  Lines  shipping  area,  and  further 
observed  Art  Hooker  unload  the  cartons  from  the  Cadillac  and 
place  the  cartons  on  the  scale  [R.T. 150-151] . 

Agents  Doyle  and  Murray  then  contacted  United  Air 
Lines  Customer  Service  Manager  Dunne  and  advised  him  that 
the  five  cartons  were  believed  to  contain  something  other 
than  the  contents  of  the  air  bill  of  lading  [R.T. 190] .   Dunne, 
in  response  to  the  situation  then  presented,  instructed  the 
freight  supervisor  to  take  the  shipment  into  the  air  freight 
room.   The  description  of  the  contents  of  the  air  bill  read — 
"electrical  controls".   When  the  carton  was  opened,  film  cans 
were  found  inside  [R.T. 104].   Dunne  opened  one  of  the  film 
cans,  looked  at  the  films  and  notified  the  F.B.I. 

Agents  Doyle  and  Murray  took  three  reels  of  film  to 
a  United  Air  Lines  Office  and  ran  the  film  on  a  projector.   The 
three  reels  of  film  depicted  oral  sodomy,  sexual  relations  be- 
tween opposite  sexes,  and  oral  copulation  [R.T. 153-154] .   Dunne 
testified  that  it  was  his  decision  to  initially  open  the  carton 
[R.T. 105] .   The  five  cartons  were  never  placed  on  a  United  Air 
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than  the  United  Air  Lines  Freight  Dock  [R.T,122]. 

The  following  day,  November  4,  1965,  F.B.I.  Agents 
executed  a  search  warrant  at  the  United  Air  Lines  Office  and 
seized  the  five  cartons,  including  the  carton  that  had  previously 
been  opened  by  Dunne  [R.T. 136-138] .   The  five  cartons  contained 
200  reels  of  film  in  each  carton  [R.T. 156].   Each  reel  of  film 
was  examined  by  the  Agents  [R.T, 161].   The  Appellants'  trial 
counsel  selected  a  reel  of  film  from  each  carton,  viewed  the 
film,  and  stipulated  that  the  films  depicted  obscene  scenes 
[R.T. 230-233] . 

In  the  afternoon  of  November  4,  1965,  at  the  United 
Air  Lines  freight  office,  at  Newark,  New  Jersey,  a  woman  and 
a  man  identified  as  John  Fusco,  stopped  at  the  freight  counter 
to  pick  up  a  shipment  for  a  Mrs.  Rocco  [R.T. 236-238] .   The 
couple  had  a  piece  of  paper  on  which  an  air  bill  number  was 
written  [R.T. 237] .   The  freight  agent  checked,  and  determined 
the  requested  shipment  wasn't  on  hand  [R.T. 242],   The  air  bill, 
in  evidence  as  Exhibit  13,  contained  the  same  bill  number  the 
couple  presented  [R.T. 246]. 

Special  Agent  Jenkins  was  stationed  at  the  Newark 
Airport  and  observed  the  Appellant  Fusco  and  Antoinette  Fusco 
at  the  United  Air  Lines  freight  counter  when  they  called  for 
the  shipment  [R.T. 253],   The  next  day,  F.B.I.  Agents  arrested 
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Jersey.   The  Agents  searched  her  apartment  incident  to 
her  arrest  [R.T. 256-257] .   The  arresting  Agents,  among 
other  evidentiary  items,  found  and  seized  Western  Union 
Money  Order  Receipts,  on  which  the  name  Samuel  Gold  appeared, 
which  receipts  were  admitted  into  evidence  as  Exhibit  15 
[R.T. 263],   The  Appellant  Fusco  was  arrested  on  the  same 
day  in  Jersey  City,  New  Jersey  [R.T, 265]. 

The  Appellants  Gold  and  Halbett  filed  a  Motion  for 
Return  of  Property  and  to  Suppress  Evidence  [R. 11-17],  which 
Motion  was  joined  in  by  Appellant  Fusco  [R.3].   The  Motion 
was  argued  and  denied  by  the  Court  (R. T. 183-219] .   The 
Appellants,  when  the  Government  rested  its  case,  moved  for 
Judgment  of  Acquittal  as  to  all  counts  [R.T. 285-312] .   The 
Motions  for  Appellants  Halbett  and  Fusco  were  granted  as  to 
Count  I  [R.T. 312] .   The  Appellants,  when  all  the  evidence  was 
closed,  again  moved  for  Judgment  of  Acquittal  for  the  remain- 
ing counts.   The  trial  Court  reserved  ruling  on  Halbett 's 
Motions  and  denied  Gold  and  Fusco's  Motions  [R.T. 344-349] . 
The  Court,  after  the  jury  returned  verdicts  of  guilty  as  to 
the  remaining  counts,  denied  Appellant  Halbett 's  Motion  [R.T. 
424-425] .   The  Appellants,  within  five  days  after  return  of 
verdicts,  filed  Motions  for  Judgment  of  Acquittal  or  in  the 
Alternative  for  a  New  Trial  [R. 31-35,  33-36],  which  Motions 

were  denied  [R.3] . 
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1.  The  trial  Court  abused  its  discretion  when, 
during  the  voir  dire  examination,  it  refused  to  inquire 
into  the  religious  background  of  each  juror. 

2.  The  trial  Court  erred  in  taking  Judicial  notice 
that  United  Air  Lines  was  a  common  carrier. 

3.  The  trial  Court  erred  in  not  granting  Appellant's 
Motions  for  Judgment  of  Acquittal  at  the  conclusion  of  the 
Government's  case  in  chief,  when  all  evidence  had  been 
closed,  when  it  denied  the  Motion  for  Judgment  of  Acquittal 
or  In  The  Alternative  For  a  New  Trial. 

SUMMARY 

The  Appellant  Gold  was  indicted,  tried  and  convicted 
for  violating  Title  18,  United  States  Code,  Section  1462, 
All  of  the  Appellants  were  indicted,  tried  and  convicted  for 
violating  Title  18,  United  States  Code,  Section  371. 

The  Appellant  Gold  contends  that,  but  for  the  errors 
committed  by  the  trial  Court  in  Judicially  noticing  United 
Air  Lines  was  a  common  carrier  and  that  as  a  matter  of  law 
Section  1462  had  been  violated,  the  evidence  was  insufficient 
to  show  Appellant  Gold  violated  the  Section  and  the  Appellant 
Gold's  Motion  for  Judgment  of  Acquittal  should  have  been 
granted. 

The  Appellants  jointly  and  severally  contend  that  the 
! evidence  before  the  Court  was  insufficient  to  show  that  a 
I  conspiracy  had  been  formed  by  the  Appellants  and  that  any  act 


ARGUMENT 
I. 

THE  TRIAL  COURT  ABUSED  ITS  DISCRETION  WHEN,  DURING 

VOIR  DIRE  EXAMINATION,  IT  REFUSED  TO  INQUIRE  INTO 

THE  RELIGIOUS  BACKGROUND  OF  EACH  JUROR. 

The  Appellants  were  charged  by  Indictment  with  causing 
to  be  transported  and  conspiring  to  have  transported  by  a 
coitiinon  carrier,  in  interstate  commerce,  obscene,  lewd,  las- 
civious and  filthy  motion  picture  films  [R.5-7]. 

The  Indictment  was  read  by  the  Clerk  to  the  jury 
prior  to  voir  dire  examination  [R.T.5-8].   The  trial  Court 
conducted  its  voir  dire  examination  of  the  jurors  [R.T.8-17] 
and  upon  completing  voir  dire,  the  Court  inquired  of  Appellants' 
trial  counsel  whether  they  had  any  questions  IR,T.17] .   The 
Court  was  requested  to  make  inquiry  concerning  the  religious 
background  of  each  juror.   The  Court  agreed  to  inquire  only 
concerning  the  jurors'  religious  denominations  [R.T.17] . 
However,  the  Court  later  refused  to  make  such  inquiry,  holding 
that  the  jurors'  religious  background  had  nothing  to  do  with 
the  jurors'  qualifications  to  sit  in  this  trial  [R.T.34] . 

The  Appellants  contend  the  Court's  refusal,  to  make 
inquiry  as  requested,  was  an  abuse  of  discretion  and  prejud- 
icial error. 
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ground,  training  and  participation  are  crucial  to  the 
juror's  composition  and  makeup  when  he  sits  as  a  juror 
in  an  obscenity  case.   The  Court's  refusal  to  make  this 
crucial  inquiry,  closed  the  door  on  the  Appellants  and 
when  Appellants  exercised  their  peremptory  challenges, 
they  were  required  to  exercise  their  challenges  blindly 
without  the  benefit  of  this  all  important  knowledge. 

The  rule  in  the  Ninth  Circuit,  as  in  all  of  the 
Circuits,  is  that  questions  to  be  asked  the  jury  on  voir 
dire  examination  are  wholly  a  matter  of  discretion  for  the 
trial  Court.   Alverez  v.  United  States,  282  F . 2d  435,  437- 
438,  (9th  Cir.  1960).   The  trial  Court  exercised  its  discre- 
tion and  kept  the  Appellants  from  knowing  the  religious 
denomination  of  each  juror.   It  is  common  knowledge  that 
some  religious  groups  take  a  more  narrow  view  of  obscenity 
than  other  religious  groups.   The  Appellants  were  effectively 
precluded  from  excusing  any  jurors  for  reasons  of  religion  or 
morality,  when  one  of  the  issues  before  the  Court  was  the 
obscene  nature  of  the  films. 

By  contrast,  it  was  held  in  United  States  v.  Clancy, 
276  F.2d  617  {7th  Cir.  1960),  that  asking,  whether  a  pros- 
pective juror  taught  Sunday  School  and  would  be  prejudiced 
against  anyone  accepting  wagers,  was  not  an  abuse  of  discre- 
tion.  It  can  logically  be  argued  that  refusing  to  make  an 

inmi-iT-x/      in      f->i  i  o     f^ce^     urac     an     aVvnc^     nf     t-ViP     Poiirt'c!     discretion. 


THE  TRIAL  COURT  ERRED  IN  TAKING  JUDICIAL  NOTICE 

THAT  UNITED  AIR  LINES  WAS  A  COMMON  CARRIER. 

The  Appellants  were  charged  by  Indictment  with 
violating  Title  18,  United  States  Code,  Sections  371  and 
1462  [R.5-7].   The  Appellant  Gold  alone  stands  convicted 
of  violating  Section  1462,  as  charged  in  Count  I  of  the 
Indictment  and  all  of  the  Appellants  stand  convicted  of 
violating  Section  371  as  charged  in  Count  II  of  the  Indict- 
ment . 

The  language  of  Title  18,  United  States  Code, 
Section  1462  makes  it  a  crime  for  anyone  to  knowingly  use 
a  common  carrier  for  carriage  in  interstate  commerce  of  any 
obscene,  lewd,  lascivious  and  filthy  motion  picture  film. 
The  charging  portion  of  Count  I  of  the  Indictment  alleged 
!  that  Appellant  Gold  "did  knowingly  use... a  common  carrier 
I  that  is  United  Air  Line,  for  the  carriage  in  interstate 
commerce  from  Clark  County,  Nevada  to  Hoboken,  New  Jersey..." 
of  the  prohibited  items.   The  elements  for  a  Section  1462 
violation  are: 

(1)  Knowingly  use  a  common  carrier 

(2)  For  carriage  in  interstate  commerce  of 

(3)  Obscene,  lewd,  filthy  and  lascivious  motion 
picture  film. 

The  Government  requested  the  trial  Court  to  take 

Judicial  notice  of  the  fact  that  United  Air  Lines  is  a  common 


objected  to  the  request  on  the  ground  the  Court  could  not 
Judicially  notice  an  element  of  the  crime  and  the  objection 
was  sustained  [R.T. 238-240] . 

When  the  Government  rested  its  case  in  chief,  the 
Appellants  moved  for  a  Judgment  of  Acquittal  [R.T.  285-312]  . 
The  Appellants  urged,  as  one  of  their  grounds  for  acquittal, 
that  the  Court  could  not  take  Judicial  notice  that  United 
Air  Lines  was  a  common  carrier  [R.T. 297 , 312] .   The  trial 
court,  at  least  impliedly,  reversed  its  ruling  to  Appellants' 
objection  that  it  could  not  Judicially  notice  United  Air 
Lines  was  a  common  carrier  and  took  Judicial  notice  [R.T. 312]. 

Each  of  the  Appellants  entered  pleas  of  not  guilty  to 
Counts  I  and  II  of  the  Indictment  [R.2-3]  and  placed  the 
burden  of  proving  the  elements  of  the  crimes  charged  upon 
the  Government.   "Where  a  defendant  pleads  not  guilty,  he 
places  upon  the  government  the  burden  of  proving  all  essential 
facts  alleged,  .  ."   United  States  v.  Hoy land,  264  F . 2d  346 
(7th  Cir.  1959).   The  Appellants'  pleas  of  not  guilty  placed 
the  burden  of  proof  on  the  Government,  and  this  included 
proof  that  United  Air  Lines  was  a  common  carrier.   "The 
government  must  prove  every  essential  element  of  the  offense." 
Newsom  v.  United  States,  335  F . 2d  237,  238  (5th  Cir.  1964). 

-12- 


United  Air  Lines  was  a  common  carrier,  was  the  testi- 
mony of  United  Air  Lines  Employees,  Customer  Service 
Manager  Dunne  [R.T. 101-123] ,  and  Schuerman  [R.T. 236-255] , 
neither  of  whom  were  in  executive  positions  and  could 
prove  other  than  vocally  that  United  Air  Lines  was  a 
common  carrier.   The  Government  did  offer  into  evidence 
a  United  Air  Lines  CAB  Tariff  (R.T. 107]  not  for  the  purpose 
of  establishing  the  fact  that  United  Air  Lines  was  a 
common  carrier,  but  apparently  as  Witness  Dunne's  author- 
ity for  inspecting  and  opening  one  of  the  cartons  the 
Appellant  Gold  had  shipped  (R.T. 117) . 

Judicial  notice  has  been  defined  as  "...a  substitute 
for  the  conventional  method  of  taking  evidence  to  establish 
facts."   Grand  Opera  Co.  v.  Twentieth  Century-Fox  Film  Corp., 
235  F.2d  303  (7th  Cir.  1956).   Unquestionably,  interstate 
transportation  by  a  common  carrier  were  elements  of  the  crime 
charged  that  had  to  be  proved,  and  for  which  Judicial  notice 
could  not  be  substituted. 

When  Judicial  notice  has  been  taken  of  the  fact  that 
transportation  charged  was  interstate  commerce,  notice  has 
lUsually  followed  a  guilty  plea  and  admission  of  all  the 
facts  pleaded,  Cf  Walker  v.  United  States,  154  F.Supp.  648, 
t650  (U.S.D.C.D.  N.J.  1957). 

"Whether  an  air  carrier  is  a  common  carrier  is 
determined  by  the  same  principles  as  are  applied  in  the 


carrier  if  it  holds  itself  out  to  the  public  as  willing 
to  carry  all  passengers  for  hire  indiscriminately...." 
Arrow  Aviation,  Inc.  v.  Moore,  266  F . 2d  488,  490  (8th  Cir. 
1959) .   Although  the  Government  offered  the  testimony  of 
Mr.  Schuerman  [R.T. 240-242, 249] ,  his  testimony  fell  short 
of  establishing  United  Air  Lines  as  a  common  carrier  as 
defined  in  the  Arrow  Aviation  Case,  supra. 

The  proof  required  in  this  case  to  establish  United 
Air  Lines  as  a  common  carrier,  is  not  unlike  the  proof 
required  in  proving  a  bank  is  a  Member  Bank  or  is  insured 
by  the  Federal  Deposit  Insurance  Corporation,  for  a  viola- 
tion of  Title  18,  United  States  Code,  Section  2113 (a-d) . 
In  the  bank  cases,  an  authenticated  certificate  from  the 
Comtroller  General  of  the  United  States  will  suffice,  or 
testimony  by  an  appropriate  bank  officer,  together  with  the 
bank's  certificate  is  sufficient. 

The  Government  offered  no  documentary  or  testimonial 
evidence  that  United  Air  Lines  was  a  common  carrier.  Title 
49,  United  States  Code,  Section  1371,  contemplates  that  air 
carriers  shall  have  a  Certificate  of  Public  Convenience 

lissued  by  the  Civil  Aeronautics  Board.   Possibly  a  certified 

I 

{copy  of  such  Certificate  would  haveestablished  the  common 

jcarrier  status  of  United  Air  Lines,  but  its  status  could 

not  be  established  by  Judicial  notice.   "The  Court  itself 

-14- 


cannot  take  judicial  knowledge  of  facts  to  establish  or 
disprove  the  very  issue  on  which  the  case  is  tried...." 
Exparte  Chin  Yoke  Tung,  2  F.Supp.  549  (U.S.D.C.  W.D. 
Wash.  N.D.  1932) . 

The  Eighth  Circuit  Court  of  Appeals  in  Alexander  v. 
United  States,  271  F . 2d  140  (1959),  held  that  Judicial 
notice  could  not  be  taken  of  the  character  of  a  neighborhood, 
if  the  character  of  the  neighborhood  was  relevant  upon  the 
issues  in  the  case.   The  Judicial  notice  taken  in  this 
case  was  relevant,  had  a  direct  bearing  on  the  issues  in 
the  case,  and  was  prejudiced. 

III. 

THE  TRIAL  COURT  ERRED  WHEN  IT  DENIED  APPELLANT 

GOLD'S  MOTIONS  FOR  JUDGMENT  OF  ACQUITTAL  AS  TO 

COUNT  I  OF  THE  INDICTMENT. 

The  Appellant  Gold,  on  three  separate  occasions, 
moved  the  Court  to  enter  a  Judgment  of  Acquittal  as  to 
Count  I.   When  the  Government  rested  its  case  in  chief 
[R.T. 285-290] ;  when  all  evidence  was  closed  [R.T. 345-349]  ; 
and  after  the  jury  returned  its  verdict  [R. 31-35] .   All 
Motions  were  denied. 

The  prohibited  obscene  motion  picture  film,  packaged 
in  five  cartons,  was  transported  to  McCarran  Field  by 
Appellant  Gold  [R.T, 149-150] .   The  Appellant  drove  his 
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Cadillac  to  the  United  Air  Lines  freight  loading  area, 
where  Freight  Agent  Hooker  unloaded  the  car  and  placed 
the  five  cartons  on  a  scale  [R.T. 98-101]  and  prepared  a 
straight  air  bill  for  the  five  cartons  [R.T. 84-85, 92] . 
The  Appellant  Gold  paid  $45.27  cash  for  the  freight 
charges  [R.T. 87-88] .   The  cartons  were  next  moved  from 
the  scale  into  United  Air  Lines  Air  Freight  Room  [R.T. 104] . 
Mr.  Dunne,  United  Air  Lines  employee,  decided  the  cartons, 
after  opening  one  carton  and  noting  the  contents,  should 
not  be  shipped  [R.T, 109].   The  cartons  stayed  in  Dunne's 
office  until  the  following  morning  [R.T. 110].   The  five 
cartons  moved  no  further  along  than  the  freight  dock  area 
of  United  Air  Lines  [R.T. 122]  and  did  not  start  on  a 
journey  in  interstate  commerce. 

The  Statute,  Title  18,  United  States  Code,  Section 
1462,  contemplates  and  requires  carriage  in  interstate 
commerce  before  the  Statute  is  violated.   Section  1462  was 
amended  in  1958.   See  1958  U.S.  Code  Copg^  and  Admin.  News, 
p.  4012.   Prior  to  the  Amendment,  the  offense  denounced  by 
this  section  was  complete  when  the  proscribed  articles  were 
knowingly  deposited  for  carriage  in  interstate  commerce. 

The  1958  Amendment  substitutes  the  word  "uses"  for  the 
word  "deposits".   Conceivably,  prior  to  the  1958  Amendment, 
a  violation  could  occur  when  the  proscribed  articles  were 
Tierely  deposited  with  a  common  carrier  for  carriage  in  inter- 


interstate  commerce  is  "used". 

The  Statutory  or  legislature  history  of  Section  1462 
and  its  predecessor,  Section  396,  is  scant  and  does  not 
answer  or  solve  the  dilemma  presented  by  this  appeal--did 
the  Section  require,  for  its  violation,  more  than  merely 
delivering  the  film  to  the  United  Air  Lines  freight  counter. 

The  1958  Amendment  was  brought  about  by  the  Tenth 
Circuit's  decision  in  United  States  v.  Ross,  205  F . 2d  619 
(10th  1953) .   The  purpose  of  the  Amendment  was  to  make  the 
offense  continuous  and  prosecutable  in  two  districts. 

The  Supreme  Court  of  the  United  States  in  United 
States  V.  Alpers,  338  U.S.  680,  70  S.Ct.  352,  94  L.Ed.  457 
(1950)  considered  the  legislative  purpose  of  Section  396, 
predecessor  to  Section  1462  and  stated  "The  obvious  purpose 
of  the  legislation  under  consideration  was  to  prevent  the 
channels  of  interstate  commerce  from  being  used  to  dissemin- 
ate any  matter  that.  .  .communicates  obscene,  lewd,  lascivious 
or  filthy  ideas."  338  U.S.  at  page  683,  70  S.Ct.  at  page  354. 
From  this  statement  it  is  clear  that  interstate  commerce 
must  be  used  before  the  Section  is  violated.   Section  1462, 
as  amended,  makes  it  a  crime  to  use  interstate  commerce 
either  for  carriage  or  receipt  of  the  obscene  matter.   The 
individual  could  not  be  charged  with  receiving  the  obscene 
matter  from  the  common  carrier,  unless  the  common  carrier 
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had  transported  the  matter  in  interstate  commerce,  so 
it  would  logically  follow  that  a  person  could  not  be 
charged,  as  Appellant  Gold  has  been  charged,  unless  the 
common  carrier  was  used  to  carry  the  obscene  matter  in 
interstate  commerce  (emphasis  added) . 

Appellant's  position  is  even  more  plausible,  if 
for  some  physical  impossibility  (nationwide  air  strike) 
the  obscene  matter  was  never  transported  in  interstate 
commerce  and  remained  at  the  freight  depot-   Certainly, 
the  avenues  of  commerce  could  not  thereby  be  saturated 
with  the  obscene  matter  the  Statute  was  inacted  to  curb. 

A  review  of  the  reported  decision  does  not  answer 
the  question--what  movement  in  interstate  commerce  is 
necessary  to  constitute  a  violation  of  Section  1462? 
The  violation  has  occurred  when  the  obscene  matter  has 
actually  been  deposited  and  transported  in  interstate 
commerce.   Rodd  v.  United  States,  165  F . 2d  54  (9th  Cir. 
1947);  and  when  the  obscene  matter  has  actually  been 
taken  from  a  common  carrier  after  carriage  in  interstate 
commerce.   United  States  v.  Hochman,  277  F . 2d  631  (7th 
Cir.  1960),  Alexander  v.  United  States,  271  F.2d  140  (8th 
Cir.  1959).   But  never  has  a  violation  been  sustained  by 
mere  delivery  to  a  common  carrier's  freight  office. 
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Congress  has  seen  fit  by  legislation  to  proscribe 
and  make  criminal,  certain  activities,  but  only  if  the 
activity  takes  place  in  interstate  commerce.   Transporting 
a  stolen  motor  vehicle,  a  violation  of  18  U.S.C.  §2312; 
transporting  forged  or  stolen  securities,  a  violation  of 
18  U.S.C.  §2314;  transporting  women  for  the  purposes  of 
prostitution,  a  violation  of  18  U.S.C.  §2421.   To  consti- 
tute a  violation  of  any  of  these  statutes,  there  must  be 
interstate  transportation.   The  unit  of  prosecution  rule 
is  aimed  at  the  interstate  commerce.   The  same  reasoning 
applies  to  Appellant  Gold's  charged  violation  of  Section 
1462.   There  can  be  no  violation  unless  there  has  been 
interstate  carriage  of  the  obscene  matter. 

The  Appellant  Gold  was  found  guilty  as  to  both 
Counts  of  the  Indictment.   His  sentence  on  Count  I  and 
Count  II  was  to  run  concurrently  [R.39] .   Although,  the 
sentence  is  concurrent,  the  failure  of  the  Government  to 
prove  interstate  transportation  of  the  obscene  matter  is 
of  such  piejudicial  nature  that  the  entire  trial  was  in- 
fected and  the  Appellant  was  denied  a  fair  trial  as 
announced  by  this  Circuit  in  Page  v.  United  States,  356 
F.2d  337,  338  {9th  Cir .  1966). 
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IV. 

THE  COURT  ERRED  IN  DENYING  APPELLANTS'  MOTIONS  TO 
SUPPRESS  THE  OBSCENE  FILM. 


The  Appellants,  collectively  and  individually  through 
their  counsel,  objected  to  the  admission  of  the  obscene 
film  into  evidence  on  the  ground  the  five  cartons  of 
film  were  seized  as  a  result  of  an  unlawful  search  and 
seizure  [R.T. 183-219,  233,  285;  R. 31-35,  R .33-36 (Fusco) ] . 

United  Air  Lines  Customer  Service  Manager  Dunne, 
testified  that  but  for  Special  Agent  Doyle  contacting  him 
concerning  the  five  cartons,  the  cartons  would  not  have 
been  disturbed.   Federal  Agents,  without  a  search  warrant, 
could  not  lawfully  open  the  five  cartons. 

The  cartons  were  shipped  by  a  straight  air  bill  for 
delivery  to  the  consignee  [R.T. 92].   But  for  Agents  Doyle 
and  Murray's  intervention  the  one  carton  would  not  have 
been  opened.   "If  it  was  not  permissible  for  them  [F.B.I. ] 
to  search  or  seize  themselves,  it  was  not  permissible  for 
them  to  have  another  person  search  for  them  and  deliver  up 
for  their  seizure."  [Disserting  opinion]   Circuit  Judge 
Merrill  in  Marshall  v.  United  States,  352  F . 2d  1016  (9th  Cir. 
1965) .   It  would  have  been  reasonable  for  the  Agents  to 
obtain  a  search  warrant.   The  search  of  the  carton  by 
Dunne  occurred  at  approximately  3:50  o'clock  P.M.  [R.T. 102]. 
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The  next  normally  scheduled  flight  would  have  left  at 
1:00  o'clock  A.M.  the  next  morning  [R.T.109]. 

The  act  of  F.B.I.  Agent  Doyle  in  contacting  Dunne 
was  similar  to  the  act  of  an  officer  going  to  an  air  lines 
freight  office  and  inspecting  a  defendant's  luggage,  which 
search  this  Circuit  held  was  unlawful  without  a  search 
warrant,  but  held  the  Government  had  sustained  the  burden 
of  proving  it  was  not  practical  to  obtain  a  search  warrant. 
Hernandez  v.  United  States,  353  F . 2d  624,  626  (9th  Cir.  1965). 
Here,  it  was  practical  for  the  Agents  to  secure  a  search 
warrant.   The  cartons  had  been  instructed  to  the  care  of 
United  Air  Lines  and  the  search  of  the  cartons  by  Dunne 
was  as  unlawful  as  a  search  by  the  Agents  and  the  obscene 
matter  discovered  thereby  should  have  been  suppressed.   The 
search  of  the  carton  was  not  incident  to  Gold's  arrest,  nor 
was  the  requirement  of  a  search  warrant  obviated  by  the 
emergency  presented. 

V. 

THE  TRIAL  COURT  ERRED  IN  DENYING  APPELLANTS  HALBETT ' S 

AND  FUSCO'S  MOTIONS  FOR  JUDGMENT  OF  ACQUITTAL  AS  TO 

COUNT  II  OF  THE  INDICTMENT. 

The  Appellants  together  stand  convicted  of  Count  II 
of  the  Indictment,  the  Conspiracy  Count  [R.39 (Fusco) ,  R. 38-39] 
The  Appellants,  respectively,  moved  the  trial  Court  for 
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Judgments  of  Acquittal  as  to  Count  II  [R.T. 292-297, 345-349, 
R. 33-36  (Fusco) ,  R. 31-35],  which  Motions  were  denied, 
even  though  the  trial  Court  felt  the  proof  of  conspiracy 
was  tenuous  as  to  Halbett  [R.T. 349] . 

The  facts  show  the  Appellants  Halbett  and  Gold 
entered  the  premises  together  at  19-1/2  Pacific,  Henderson, 
Nevada,  on  October  27,  28,  29,  1965  [R.T. 48-54]  and  on 
November  2  and  3,  1965  [R.T. 58-60].   The  two  men,  during 
this  period  of  days,  entered  the  premises  together,  left 
occasionally  during  the  day,  and  left  together  at  night. 
They  were  in  the  premises  usually  between  9:00  o'clock 
A.M.  and  5:00  o'clock  P.M. 

On  November  3,  1965,  the  Appellants  Halbett  and 
Gold  arrived  together  in  a  blue  Cadillac  [R.T. 60]. 
Shortly  after  the  noon  hour,  the  two  men  loaded  five 
cartons  into  the  Cadillac  and  left  the  area  together  in 
the  Cadillac,  with  Gold  driving  [R.T. 61-64] .   Less  than 
an  hour  later  the  Cadillac,  driven  by  the  Appellant  Gold, 
was  driven  to  and  parked  at  the  United  Air  Lines  Freight 
Office  where  the  five  cartons  were  unloaded  [R. 1:78-80]. 

The  Appellant  Halbett 's  entire  participation  in 
the  conspiracy  amounted  to  nothing  more  than  loading  five 
sealed  cartons  into  the  blue  Cadillac  and  driving  away. 
There  was  no  proof,  direct  or  circumstantial,  that 
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Halbett  had  any  knowledge  of  the  obscene  nature  of  the 

film.   In  fact,  the  following  day,  November  4,  1965, 

the  Eastern  Film  Laboratory  at  19-1/2  Pacific,  was  searched 

by  F.B.I.  Agents,  and  some  1500  reels  of  film  were  seized, 

of  which  by  stipulation  only  17  reels  could  be  defined 

as  obscene  [R.T. 328-331] . 

The  facts  before  the  Court  and  jury,  touching  on 
Appellant  Halbett 's  participation  in  the  conspiracy, is 
consistent  with  innocence. 

There  must  be  an  intent  to  participate  in  a  con- 
spiracy, but  to  have  the  intent,  knowledge  must  be  established, 
clearly  and  unequivocally.   Dennis  v.  United  States,  302 
F.2d  5  (10th  Cir.  1962).   The  same  degree  of  criminal  in- 
tent necessary  under  a  substantive  offense  must  be  proved 
to  sustain  a  conspiracy  to  commit  the  offense.   Danielson 
V.  United  States,  321  F . 2d  441  (9th  Cir.  1963).   There 
must  be  proof  that  Halbett  did  some  act  or  made  some 
agreement,  which  manifests  an  intent  to  participate  in 
the  conspiracy.   Bridges  v.  United  States,  199  F . 2d  811 
(9th  Cir.  1952)  . 

Application  of  these  several  legal  principles  to 
Halbett 's  conspiracy  clearly  show  that  proof  was  insuff- 
icient and  had  the  Court,  as  requested,  applied  "isolated 
transaction  rule"  announced  in  United  States  v.  Bentvena, 
319  F.2d  916  (2nd  Cir.  1963),  judgment  of  acquittal  would 


have  been  entered  for  Appellant  Halbett. 

There  was  no  evidence  to  connect  the  Appellant 
Fusco  to  the  alleged  conspiracy.   Appellant  Fusco 
appeared  at  the  United  Air  Lines  freight  counter  in 
Newark,  New  Jersey,  with  a  woman,  identified  as 
Antoinette  Fusco.   The  two  wanted  to  pick  up  a  ship- 
ment for  a  Mrs.  Rocco  [R.T. 236-238] .   The  woman  did 
most  of  the  talking.   The  two  had  a  shipping  number  on 
a  piece  of  paper  [R.T. 243-246] .   The  shipment  had  not 
arrived — so  the  Appellant  and  the  woman  left  the  air- 
port area  [R.T. 256] . 

There  was  no  other  evidence  to  connect  the 
Appellant  Fusco  with  the  alleged  conspiracy.   The  record 
shows  the  woman  was  the  moving  party  and  from  whose 
apartment  Exhibits  15  through  18  were  taken.   Nothing 
appears  in  Exhibits  15  through  18  to  show  the  Appellant 
Fusco  was  a  member  of  the  alleged  conspiracy. 

There  being  no  proof  to  show  Appellants  Halbett 
and  Gold  were  conspirators,  the  trial  Court  erred  in 
denying  Appellants  Halbett 's  and  Fusco 's  Motions  for 
Judgment  of  Acquittal . 

CONCLUSION 
The  trial  Court  erred,  and  the  Judgment,  .accordingly, 
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should  be  reversed. 

Respectfully  submitted, 


RAYMOND  E.  SUTTON 
Attorney  for  Appellants 
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vs. 
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APPELLEE'S  ANSWERING  BRIEF 


I. 

STATEMENT  OF  JURISDICTIONAL  FACTS 

An  indictment  was  returned  in  the  United  States 
District  Court  for  the  District  of  Nevada  in  two 
counts,  the  first  count  charging-  the  Appellants  and  a 
co-defendant,  Antoinette  Mary  Fusco,  with  violation 
of  Title  18,  United  States  Code,  Sections  1462  and  2, 
and  the  second  count  charging  the  Appellants  and 
Antoinette  Mary  Fusco  with  violating  Title  18,  United 
States  Code,  Section  371  (R.  5).^ 


^"R."  as  used  herein  refers  to  the  Record  on  Appeal.  Unless 
otherwise  indicated,  the  reference  will  be  to  the  Record  on 
Appeal  of  Appellants  Gold  and  Halbett.  References  to  the  sepa- 
rate Record  on  Appeal  as  to  Appellant  Fusco  will  be  so  desig- 
nated. 


Under  the  pro^asions  of  Title  18,  United  States 
Code,  Section  3231,  the  District  Court  had  ori^nal 
jurisdiction.  Upon  the  jurj^'s  verdict  of  ^lilty  each 
Appellant  was  sentenced.  Appellant  Gold  was  sen- 
tenced with  respect  to  both  counts  I  and  II  (R.  39)  ; 
Appellant  Ilalbctt  was  sentenced  with  respect  to  count 
II  only  (R.  38)  ;  and  Appellant  Fusco  was  sentenced 
with  respect  to  count  II  only  (R-Fusco  39).  From 
these  judg-ments  of  the  District  Court  the  Appellants 
have  now  appealed. 

It  is  conceded  tliat  this  Court  has  jurisdiction  over 
appeals  from  such  final  decisions  of  a  District  Court 
imder  the  provisions  of  Title  28,  United  States  Code, 
Section  1921,  and  by  \drtue  of  Rule  37(a)  of  the  Fed- 
eral Rules  of  Criminal  Procedure. 


II. 

STATEMENT  OF  THE  CASE 
This  is  an  appeal  from  the  convictions  of  Samuel 
Gold,  Howard  Guy  Halbett  and  John  Frank  Fusco,  in 
the  United  States  District  Court  for  the  District  of 
Nevada.  A  co-defendant  Antoinette  Mary  Fusco  was 
prosecuted  separately  imder  the  provisions  of  Rule  20 
of  the  Federal  Rules  of  Criminal  Procedure  in  New 
Jersey. 

The  indictment  (R.  5)  charged  the  Appellants  in 
count  I  thei-eof  with  using  and  causing  to  be  used  a 
common  carrier  for  the  carriage  in  interstate  com- 
merce of  obscene  motion  picture  film  in  violation  of 


Title  18,  United  States  Code,  Sections  1462  and  2. 
Count  II  charged  the  AppeUants  with  conspiiniig  to 
\nolate  Title  18,  United  States  Code,  Section  1462, 
all  in  violation  of  Title  18,  United  States  Code,  Sec- 
tion 371. 

The  jury  convicted  Appellant  Clold  of  both  counts, 
and  found  the  Appellants  Halliett  and  Fusco  guilty  of 
count  II  only  (T.  418-423).- 

Tlie  evidence  presented  to  the  jury  showed  that 
agents  of  the  Federal  Bureau  of  Investigation 
coninienced  a  surveillance  during  business  hours  of 
Eastern  Film  Laboratories,  lOy^  Pacific  Street,  Hen- 
derson, Nevada,  on  October  27,  1965,  which  surveil- 
lance was  maintained  between  8:00  A.M.  and  6:00 
P.M.  through  October  29,  1965,  and  was  resmned  No- 
vember 1,  1965  to  continue  through  November  3,  1965 
(T.  49-53,  59-60).  No  significant  activity  was  noted 
at  the  premises  until  approximately  2:40  P.M.  on 
November  3,  1965,  when  Special  Agent  Salisbury  ob- 
served Appellants  Cold  and  Halbett  loading  cartons 
into  a  Cadillac  automobile  (T.  61).  The  surveilling 
agents  observed  Appellants  Halbett  and  Gold  leave 
the  premises  and  at  approximately  3 :20  P.M.  the  ve- 
hicle was  observed  as  was  Appellant  Cold  at  tht^ 
United  Air  Lines  freight  dock  at  McCarran  Field, 
Las  Vegas,  Nevada  (T.  62).  Appellant  Gold  was  then 
observed  to  deliver  the  five  cartons  to  United  Air 
Lilies'  Station  Agent  Arthur  Hooker  (T.  150,  169). 


-"T. "  as  used  herein  refers  to  the  Reporter's  Transcript  of 
the  Proceedings. 


Mr.  Hooker  completed  the  air  wayliill  (Exhibit  3) 
and  the  freight  charge  of  $45.20  was  paid  in  cash 
(T.  85,  88). 

The  waybill  was  made  up  from  the  infonnation 
supplied  in  part  by  the  shipper  to  Mr.  Hooker  and 
reflected  that  the  cartons  contained  electronic  con- 
trols. The  shipping  document  (Exhibit  3)  as  well  as 
the  labeling  on  the  cartons  themselves  reflected  that 
the  shipper  was  Pont  Distributors,  1020  South  First 
Street,  Las  Vegas,  Nevada  (T.  210).  Special  Agent 
Murray  had  previously  found  that  1020  South  First 
Street,  Las  Vegas,  was  a  non-existent  address  and 
the  agent  had  been  unable  to  identify  any  company 
l)y  tlie  name  of  Pont  Distiihutors  (T.  126,  127). 

Upon  the  shipment's  being  delivered  to  United  Air 
Lines,  and  after  Appellant  Clold  had  departed  from 
the  airport.  United  Air  Lines'  Customer  Service  Man- 
ager James  M.  Dumie  was  contacted  by  Spe<nal  Agent 
Doyle  and  Special  Agent  Murray  and  informed  that 
the  agents  had  reason  to  believe  that  the  description 
on  the  air  waybill  of  the  contents  of  the  shipment  was 
inaccurate,  and  that  the  shipper's  address  was  non- 
existent (T.  118,  189-190).  Mr.  Dmme  was  not  in- 
formed of  the  suspected  contents  of  the  shipment  (T. 
118,  190).  Mr.  Dunne,  ui)()n  receiving  this  informa- 
tion, indicated  that  he  would  consider  the  matter  (T. 
191)  and  thereafter  made  some  investigation  of  the 
situation  (T.  105). 

Mr.  Dunne  thereafter  decided  to  open  one  of  the 
cartons   (T.  115)   pursuant  to  the  carriers'  right  of 


insiDeetion  imder  their  tariff  (Exliibit  9).  At  the 
time  of  the  openine,-  only  an  airline  snper^dsor  was 
present  (T.  118,  119).  The  decision  to  examine  the 
contents  of  the  carton  was  his  own  and  the  opening 
was  not  accomplished  at  the  request  or  instruction  of 
the  agents  (T.  105),  although  he  would  not  have 
opened  the  shipment  had  not  he  been  contacted  by 
the  agents  and  informed  of  their  suspicions. 

Upon  examining  the  contents  of  the  carton  Mr. 
Dunne  looked  at  a  portion  of  the  fihn  and  detennined 
to  contact  the  agents  (T.  108),  who  responded  an 
hour  or  so  later  (T.  121).  Dunne  showed  the  film  to 
tlie  agents  who  made  arrangements  for  a  projector 
and  then  examined  by  use  of  the  projector  three  of 
the  rolls  of  film  ( T.  153).  After  determining  the 
nature  of  the  films  the  agents  advised  Mr.  Dmme  to 
hold  the  shipment  under  lock  and  key,  Dunne  having 
determined  not  to  repackage  the  shipment  and  send 
it  (T.  109,  110).  The  following  morning  at  approxi- 
mately 10:00  o'clock  the  agents  returned  with  a 
search  warrant  (Exhibit  12)  and  seized  the  shipment. 

The  agents  were  aware  of  the  probability  that  the 
shipment  contained  obscene  film  (T.  185,  186). 

Roger  Schuerman,  an  air  freight  agent  for  United 
Air  Lines  at  the  Newark,  New  Jersey  aiii^ort  testified 
that  on  November  4,  1966,  Appellant  John  Fusco  and 
an  unidentified  woman  came  to  his  counter  to  pick  up 
a  shii)ment  and  made  reference  to  the  air  waybill 
nmnber  (T.  237).  The  imidentified  woman  gave 
Schuerman  a  description  of  the   shipment  but  was 


corrected  by  Appellant  Fiisco  as  to  the  number  of 
cartons  and  the  approximate  weight   (T.  243,  244). 

Mr.  Schuerman  further  testified  that  United  Air 
Lines  sei-A'ices  Newark,  New  Jersey,  Cleveland,  Chi- 
cago, Pittsburgh,  Salt  Lake,  Las  Vegas,  Reno,  Denver 
and  Omaha,  among  other  places  (T.  242),  and  that 
United  Air  Lines'  sei^vdce  is  available  to  anyone  who 
wishes  to  pay  for  it  (T.  241).  Evidence  further 
showed  that  tariifs  had  ))een  issued  for  United  Air 
Lines  by  the  Civil  Aeronautics  Board  (Exhibit  9)  and 
that  it  was  a  common  eari'ier  engaged  in  interstate 
commerce  (T.  249).  The  Trial  Court,  iii  addition, 
took  judicial  notice  that  United  Air  Lines  is  a  com- 
mon carrier  engaged  in  interstate  commerce  (T.  341). 

Agent  Jenkins  of  the  Federal  Bureau  of  Investiga- 
tion in  New  Jersey  obsen-ed  Appellant  Fusco  and 
Antoinette  Fusco  at  the  United  Air  Lines  Office  at 
the  Newark  Airpoi-t  on  the  afternoon  of  November 
4,  19t)5  (T.  255).  On  the  following  morning  he  ar- 
rested Antoinette  Fusco  in  Jei-sey  City,  New  Jersey 
at  her  residence  where  Western  Union  money  order 
receipts  (Exhibit  15),  bearing  the  name  of  Samuel 
Gold,  were  seized. 

Counsel  and  the  Ai)pellants  stipulated  that  the  film 
seized  and  achnitted  into  evidence  (Exhibits  8C,  8D, 
8E,  4B,  5B,  ()B  and  7B)  depicted  obscene  scenes  as 
the  term  has  been  defined  by  the  Supreme  Court  (T. 
394). 

Motions  for  accpiittal  were  made  by  Api)ellants  at 
the  close  of  the  Govermnent's  case  (T.  285,  297)  and 


granted  as  to  Appellants  Halbett  and  Fusco  as  to 
count  I  only.  They  were  denied  in  all  other  respects. 
The  motions  were  renewed  at  the  close  of  all  evidence 
.  (T.  3-14)  and  denied  as  to  Appellants  Cxold  and  Fusco 
(T.  349).  Ruling-  was  reserved  with  respect  to  Appel- 
lant Halbett  (T.  349),  but  denied  following  the  ver- 
dict (T.  424).  Appellants  filed  a  written  motion  for 
judgment  of  accjuittal  or  in  the  alternative  for  a  new 
trial  (R.  31,  R-Fusco  33),  which  motions  were  also 
denied  (R.  36). 

Appellants  have  prosecuted  this  appeal  specifying 
as  error  the  following: 

1.  That  the  Trial  Court  al)used  discretion  in  re- 
fusing to  inquire  into  the  religious  backgromid  of  the 
jury  venire. 

2.  That  the  Trial  Court  conmiitted  error  in  ju- 
dicially noticing  that  United  Air  Lines  is  a  common 
carrier. 

3.  That  the  Trial  Court  committed  error  in  deny- 
ing Appellants'  several  motions  for  judgment  of  ac- 
quittal or  for  a  new  trial. 


III. 

SUMMARY  OF  ARGUMENT 

1 

The  Trial  Court  properly  exercised  its  discretion  iii 
refusing  to  inquire  into  the  religious  affiliations  of 
the  prospective  jurors. 
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2 

The  Trial  Coui-t  properly  took  judicial  notice  that 
United  Air  Lines  is  a  common  carrier  and  alterna- 
tively, any  error  committed  did  not  prejudice  the  Ap- 
pellants. 

3 

The  verdicts  were  adequately  supported  by  the  evi- 
dence and  therefore  the  Trial  Court  properly  denied 
the  several  motions  for  acquittal  or  for  a  new  trial. 


IV 

ARGUMENT 

THE  TRIAL  COURT  PROPERLY  EXERCISED  ITS  DISCRETION 
IN  REFUSING  TO  INQUIRE  INTO  THE  RELIGIOUS  AFFILIA- 
TIONS OF  THE  PROSPECTIVE  JURORS 

In  the  course  of  selecting  the  juiy  counsel  for  Ap- 
{jellants  Gold  and  Halbett  requested  the  Court  as  fol- 
lows (T.  17) : 

"Mr.  SuttiMi:     Excuse  me,  Judge. 
"I   would    like   you   to    inquire,    if   the   Court 
please,  the  religious  backgromid  of  each  of  these 
individuals,   that  is,   L.D.S.   church   or   Catholic 
church,  and  if  they  are  active  in  the  chui'ch. 

"The  Court:  Now,  you  are  asking  me  to  find 
out  how  religious  they  are  .^  I  won't  inquire  into 
that.  1  will  ask  them  the  denomination,  if  any, 
to  which  they  belong." 

The  Coui-t  made  the  following  observation  prior  to 
the  time  for  challenging  jurors  (T.  34) : 


"The  Court:  Mr.  Sutton,  I  have  decided 
against  inquiring-  into  the  religious  affiliation  of 
these  jurors.  I  don't  think  that  it's  a  proper  in- 
quiry to  make.  I  don't  think  it  has  anythijig  to 
do  wdth  their  qualifieaticins  to  sit  as  fair  and  im- 
partial jurors.  For  that  reason,  I  will  not  ask 
them  to  give  us  their  religious  affiliations,  if  an}-. 

"I  put  that  on  the  record,  now,  so  your  points 
— that  your  position  is  recorded.  You  do  request 
that  iiif ormation  ? 

"Mr.  Sutton:  Yes,  I  do,  yoiu-  Honor,  because 
of  the  nature  of  the  case." 

Coimsel  concedes  (Opening  Brief,  p.  10)  that  the 
questions  to  be  asked  the  jury  on  voir  dire  are  dis- 
cretionary with  the  Court  but  urges  that  some  re- 
ligious groups  take  a  more  narrow  view  of  obscenity 
than  others.  Yet,  Appellants  do  not  state  which 
gToups  take  which  view.  Certainly  the  exercise  of  the 
discretion  of  the  Trial  Coiui;  will  not  be  disturbed  in 
the  absence  of  a  clear  showing  of  abuse  in  that  dis- 
cretion. Bradu  v.  United  States,  9  Cir.  1928,  26  F.2d 
400,  403,  cert.  den.  278  U.S.  621;  Nolaiid  v.  United 
States,  9  Cir.  1926,  10  F.2d  768 

In  Yarhoroiigh  v.  United  States,  4  Cir.  1956,  230 
F.2d  56,  cert.  den.  351  U.S.  969,  that  Court  stated,  at 
page  63: 

''Other  contentions  of  appellant  are  so  lacking 
m  merit  as  to  warrant  only  the  briefest  mention. 
He  contends  that  the  trial  judge  erred  in  not 
making  inquiry  of  the  jurors  on  the  voir  dire  as 
to  their  religious  affiliations.  No  matter  of  any 
religious   signiiicance   whatever  was   involved  in 
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the  case;  and  appellant  does  not  show  how  he 
could  have  been  prejudiced  in  any  way  by  the 
refusal  of  the  judge  to  make  inquiry  of  the  jurors 
as  to  a  private  matter  of  this  soii:.  There  is 
nothing  to  show  that  he  belonged  to  any  religious 
sect  or  was  charged  with  a  crime  as  to  which  any 
sect  held  views  different  from  the  rest  of  man- 
kind, and  the  jurors  were  inteiTogated  fully  as 
to  all  matters  which  might  show  interest  or  bias 
on  their  part  or  could  affect  their  fitness  to  serve 
as  jiu'ors  in  the  cause.  It  is  well  settled  that  what 
questions  shall  be  asked  of  jurors  on  the  voir 
dire  is  a  mattei-  resting  in  the  sound  discretion 
of  the  trial  judge;  and  there  is  nothing  here  to 
show  that  the  discretion  was  in  any  way  abused." 

In  view  of  the  foregoing,  it  is  respectfully  sub- 
mitted that  the  Trial  Coui"t  did  not  abuse  its  discre- 
tion in  refusing  to  i)eiTnit  comisel  to  incjuire,  or  to 
himself  inquire,  into  tb(>  religious  affiliations  of  the 
prospective  jurors. 


THE  TRIAL  COURT  PROPERLY  TOOK  JUDICIAL  NOTICE  THAT 
UNITED  AIR  LINES  IS  A  COMMON  CARRIER  AND  ALTER- 
NATIVELY, ANY  ERROR  COMMITTED  DID  NOT  PREJUDICE 
THE  APPELLANTS 

Appellants  urge  (Opening  Brief,  pp.  11-15)  that 
there  was  prejudicial  eiTor  committed  by  the  Trial 
Court  in  judicially  noticing  that  United  Air  Lines 
is  a  common  carrier.  Their  argument  appears  to  be 
that  this  was  en^or  because  an  element  of  the  offense 
was  involved.  In  tliis  regard  the  Trial  Court  stated 
(T.  340)  : 
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"On  the  question  of  whether  or  not  the  Court, 
as  requested  by  the  Government,  ean  judiciously 
notice  that  the  United  Airlines  is  a  common  car- 
rier engaged  in  interstate  commerce,  as  I  indi- 
cated to  comisel,  I  had  little  doul)t  the  Court 
could  judiciously  notice  this  status,  but  I  wasn't 
sure  the  Court  could  judiciously  notice  if  it  was 
an  element  of  a  crime.  On  further  examination, 
I'm  now  satisfied  that  it  can  be  judiciously  no- 
ticed, although  one  of  the  elements  of  the  offense 
charged  in  Count  I  was  that  a  common  caiTier 
in  interstate  commerce  was  used  for  carriage  of 
the  motion  picture  film  as  charged.  I  found  cita- 
tions to  the  effect  that  Coui-ts  have  in  the  past 
judiciously  noticed  that  railway  companies  were 
engaged  in  interstate  conunerce.  I  would  think 
that  is  close  enough,  so,  I  mil  judiciously  notice 
that  United  Airlines  is  engaged  in  interstate 
commerce  and  is  a  common  carrier,  and  will  so 
advise  the  jury  at  the  time  I  instnict  them.  How- 
ever, I'm  going  to  tell  them,  further,  that  there 
is  evidence  before  them  in  addition  to  what  the 
Com-t  judiciously  notices,  of  the  fact  that  United 
Airlines  is  a  common  carrier  engaged  in  mtei-- 
state  connnerce." 

In  addition,  however,  to  the  judicial  notice  there 
was  evidence  before  the  juiy  that  United  Air  Lines 
was  covered  ly  the  C.A.B.  Tariffs  (Exhilnt  9),  the 
acbnission  of  which  into  evidence  was  in  no  way  lim- 
ited. Further,  there  was  the  testimony  of  Mr.  Schuer- 
mau  that  tlie  airlines  service  was  available  to  the 
general  public  for  consideration  (T.  241)  and  that 
United  Air  Lines  is  a  common  carrier  (T.  249). 
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In  Miller  and  Company  of  Birmingliam  v.  Louis- 
ville cC-  N.B.  Co.,  5  Cir.  1964,  328  F.2cl  73,  78,  cert. 
den.  377  U.S.  966,  the  Appellate  Court  took  judicial 
notice  of  the  fact  that  a  railroad  was  a  common  car- 
rier. 

"Judicial  notice  mil  be  taken  of  the  existence 
and  characteristics  of  established  means  of  com- 
munication and  transportation  ..."  Wharton's 
Criminal  Evidence,  Twelfth  Edition,  Volume  1, 
p.  126  (Judicial  Notice  §58). 

It  is  therefore  urged  that  the  Court  ])roperly  took 
judicial  notice  of  the  fact  that  United  Air  Lines  is  a 
common  cai-rier.  Alternatively  any  error  committed 
would  not,  it  is  submitted,  be  prejudicial  to  Appel- 
lants in  view  of  the  other  evidence  of  the  fact  pre- 
sented to  the  jur_>-  in  the  form  of  Exliibit  9  and  the 
testimony  of  the  witness  Schuerman. 


THE  VERDICTS  WERE  ADEQUATELY  SUPPORTED  BY  THE  EVI- 
DENCE AND  THEREFORE  THE  TRIAL  COURT  PROPERLY 
DENIED  THE  SEVERAL  MOTIONS  FOR  ACQUITTAL  OR  FOR 
A  NEW  TRIAL 

As  to  Appellant  Grold,  it  is  urged  (C)])euiiig  Brief, 
pp.  15-19)  that  his  motions  for  acquittal  or  for  a 
new  trial  should  have  been  granted  because  of  the 
fact  (wliicli  Ap])('llee  admits)  that  the  shipment  of 
obscene  film  never  left  United  Air  Lines  freight  office 
ill  Las  Vegcis  on  its  journey  to  New  Jersey.  Section 
1462  of  Title  18,  United  States  Code,  as  enacted  in 
1948,  proscribed  the  knowing  deposit  w  itli  any  carrier 
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for  carriage  in  interstate  commerce  of  obscene  mat- 
ter.   This  section  was  amended  in  1958  to  read: 

"Whoever  .  .  .  knowingly  uses  any  .  .  .  common 
carrier  ..." 

for  carriage  in  interstate  commerce  of  obscene  mat- 
ter. The  legislative  history  of  the  amendment  indicates 
that  it  was  the  result  of  the  decision  in  Ross  v.  United 
States,  10  Cir.,  205  F.2d  619,  wherein  it  was  held  that 
a  violation  of  Section  1461  (dealing  with  the  use  of 
the  mail)  was  complete  upon  the  deposit  in  the  mail 
of  the  obscene  matter  and  therefore  there  was  no 
venue  to  try  the  offense  in  the  district  of  destination 
as  would  nonnally  be  peiinitted  mider  the  provisions 
of  Title  18,  United  States  Code,  Section  3237. 

The  legislative  history  makes  it  abimdantly  clear 
that  the  purpose  of  the  amendment  was  to  make  both 
Sections  1461  and  1462  continuing  offenses  thus  over- 
ruling the  effect  of  the  Ross  decision,  supra,  and 
giving  rise  to  venue  rii  the  state  or  district  of  de- 
livery. The  legislative  history  is  set  forth  in  con- 
siderable detail  in  United  States  v.  Luros,  D.C.  Iowa, 
1965,  243  F.  Supp.  160,  176  and  in  United  States  v. 
West  Coast  News,  D.C.W.U.  Mich.  1962,  30  F.R.D. 
13. 

Nowhere  does  the  legislative  history  indicate  that 
Courts  intended  to  destroy  the  conmion  understanding 
and  meaning  of  the  word  deposit  as  the  same  orig- 
inally appeared  in  the  statute 

It  is  therefore  Appellee's  position  that  one  who 
de})osits  an  item  for  shipment  with  the  carrier,  pre- 
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pays  the  charges  and  thereby  surrenders  physical 
custody  and  dominion  over  the  items  being  shipped 
does  "use"  and  "cause  to  be  used"  the  interstate  car- 
rier within  the  meaning  of  the  statute  as  amended. 
The  i)osition  of  the  Trial  Court  is  set  forth  without 
ambiguity  (T.  299) : 

"I  take  the  position  tliat  the  use  of  the  words 
in  the  statute,  'knowmgly,  use  of  a  common  car- 
rier for  carriage,'  means  known  use  of  a  cominon 
carrier  for  purposes  of  transportation,  to  be 
transported,  and  I  agree  with  Govenunent  coun- 
sel that  the  moment  the  shipment  was  tendered 
to  the  freight  agent  of  United  Airlines  and  the 
freight  pre])aid  and  a  waybill  made  out  and  the 
Defendant  (lokl  departed  the  scene  that  the  lan- 
guage of  the  (Statute,  'the  Iviiowing  use  of  a  com- 
mon carrier  for  cai'riage,'  that  when  Mr.  Gold 
did  these  things  that  lie  knowingly  used  the  com- 
mon caiTier  for  carriage  in  interstate  commerce 
as  those  terms  are  used  in  Section  1462." 

Although  the  writer  has  been  unable  to  locate  any 
reported  decisions  directly  in  point,  Courts  have  held, 
for  purposes  of  the  Interstate  Commerce  Act,  at 
least,  that  ]:)roperty  is  in  interstate  commerce  from 
the  time  of  its  delivery  to  a  carrier  for  shipment 
to  another  state.  United  States  v.  So.  Buffalo  Ry. 
Co.,  D.C.N.Y.  1947,  69  F.  Supp.  456,  459,  affii-med  333 
U.S.  771,  92  L.  Ed.  1077,  68  S.  Ct.  868. 

Appellants  urge  (Opening  Brief,  pp.  20-21)  that 
the  several  motions  for  acquittal  should  have  been 
granted  because  the  Trial  Court  conmiitted  error  in 
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denying  their  motions  to  supj^ress  the  obscene  fihn. 
The  motion  to  suppress,  they  urge,  sliould  have  been 
granted  on  the  grounds  that  the  shipment  was  seized 
as  a  result  of  an  imlawful  search  and  seizure. 

In  sui)port  of  their  position  Appellants  cite  the 
dissenting  oijinion  in  MarshaJl  v.  United  States,  9 
Cir.  1965,  352  F.2d  1016.  In  that  case  the  defendant 
had  entnisted  his  landlad}^  with  a  brief  case  with 
instructions  to  hold  it  for  liim  and  the  landlady  per- 
mitted agents  of  the  Federal  Bureau  of  Investigation 
to  examine  the  contents  of  the  brief  case  at  their 
request.  The  majority  of  the  Court  in  Marshall, 
supra,  sustained  the  search.  On  vSeptember  29,  1966, 
liowever,  in  Corngold  v.  United  States,  Case  No. 
19,613,  a  majority  of  the  judges  of  this  Court  over- 
ruled the  Marshall  decision.  But  in  Corngold,  supra, 
the  officers  participated  in  the  examination  of  the 
shipment  and  it  was  apparent  that  the  action  of  the 
airline  representative  was  at  the  request  of  the 
agents.  Additionally  there  was  no  search  warrant 
involved  in  Corngold. 

A  different  factual  situation  is  presented  by  the 
present  case  from  either  the  Marshall  case  or  the 
Corngold  case,  for  in  the  present  case  the  agents 
merely  informed  the  carrier  that  the  information 
concerning  the  shipping  docimient  and  labeling  was 
believed  to  be  false  (T.  118,  189-190).  The  shipper 
was  not  informed  of  the  suspected  contents  of  the 
shipment  as  was  the  case  in  Corngold  (T.  118,  190) 
and  the  carrier  made  an  independent  detennination 
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to  examine  the  shipment  without  any  request  or  in- 
struction from  the  agents  (T.  105,  115).  Further,  the 
agents  were  not  present  when  the  earner's  represen- 
tative, Mr.  Diume,  and  his  supervisor  examined  the 
one  carton  of  the  shipment  that  was  opened  (T.  118, 
119),  also  distinguishing  the  present  case  from  the 
situation  in  Muyshall  and  Conigold. 

After  Mr.  Dimne  had  examined  a  portion  of  the 
contents  of  the  opened  carton,  he  felt  that  it  ".  .  . 
should  be  someone  else's  business.  I,  therefore,  no- 
tified the  F.B.I.''  (T.  108.)  In  response  to  the  notifi- 
cation the  agents  examined  three  of  the  rolls  of  film 
(T.  153)  and  the  following  morning  seized  the  opened 
carton  and  the  four  miopened  cartons  pursuant  to  a 
search  warrant  (Exhilnt  12),  the  validity  of  which  is 
not  challenged.  In  Marshall  and  CorngoJd,  both 
sui)ra,  it  does  not  ai)pear  that  a  search  warrant  Avas 
employed  prior  to  tlu^  actual  seizui-e. 

Witness  Dunne  indicat^^d  (T.  109)  that  the  next 
nurnially  scheduled  fiight  for  the  shipment  in  ques- 
tion would  have  been  at  1:00  A.M.  on  November  4, 
1965,  but  further  indicated  (T.  109)  that  it  would 
depend  on  whether  there  was  space  available  on  the 
particular  flight. 

It  is  therefore  Appellee's  position  that  the  opening 
of  the  package  was  ultimately  a(;comp]ished  by  the 
canier  pursuant  to  its  tariff-"  ami  in  no  way  for  the 
purpose  of  satisfying  the  agents'  interests  in  the 
shi])ment,  nor  was  it  a  joint  endeavor  by  the  carrier 
and  the  agents. 
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Finally,  Appellants  Halbett  and  Fusco  take  the 
jiosition  (Opening  Brief,  pp.  21-24)  that  there  was 
insufficient  evidence  to  support  their  convictions  mider 
count  II,  the  conspiracy  charge.  First,  as  to  Appellant 
Fusco,  it  is  stated  (Opening  Brief,  p.  24)  that  he 
appeared  at  the  United  Air  Lines  coimter  in  Newark, 
New  Jersey,  with  a  woman  who  did  most  of  the  talk- 
ing, and  that  they  had  a  shipping  numl)er  on  a  piece 
of  i^aper.  Although  it  is  apparent  that  the  female,  as 
is  jjerhaps  customary,  did  most  of  the  talking.  Ap- 
pellant Fusco  corrected  her  both  as  to  the  number  of 
cartons  in  the  shipment  and  as  to  the  ai)proxima.te 
weight  of  the  shipment  (T.  243,  244),  thus  indicating 
his  personal  knowledge  and  creating  micontrovei-ted 
circimistantial  evidence  of  his  knowledge  and  partici- 
pation in  the  alleged  conspiracy. 

As  to  Appellant  Halbett,  and  again  considering  the 
evidence  in  the  light  most  favorable  to  the  Appellee 
(Ghmer  v.  United  States,  315  U.S.  60,  86  L.  Ed.  680, 
62  S.  Ct.  457),  the  evidence  shows  that  during  the 
several  days  of  surveillance  conducted  by  the  agents 
prior  to  the  date  of  the  shipment,  no  one,  with  the 
exception  of  a  five  or  six  year  old  female  child  (who 
entered  the  building  on  one  occasion  only)  and  an 
unidentified  man  (who  was  in  the  building  for  17 
miinites  on  November  2),  entered  or  left  the  film  lab- 
oratories which  were  under  surveillance  (T.  48-60). 
On  November  3,  Appellant  Halbett  was  observed, 
along  with  Appellant  Grold,  loading  the  cartons  into 
the  Cadillac  in  which  Gold  was  later  observed  at  the 
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airpoi't  (T.  60).  It  is  respectfully  submitted  that 
Appellant  Halbett  had  to  have  knowledge  of  the  con- 
spiracy and  contents  of  the  shi])ment  by  reason  of 
the  foregoing'  circumstances  and  that  this  was  suf- 
ficient evidence  to  justify  his  conviction. 

The  Trial  Com't's  position  on  the  question  is  set 
forth  as  follows  (T.  347) : 

"I'm  aware  of  that.  Well,  there  is  no  need  of 
belaboring  the  point.  I  feel  there  is  sufficient  evi- 
dence to  take  Mr.  Halbett  to  the  jury  as  to  Count 
II.  They  could  find,  I  think — and  it  would  be 
sni)ported — First  of  all,  that  there  was  a  consj)ir- 
acy;  that  he  knew  of  it;  that  he  joined  it  and 
wilfully  participated  in  it  with  intent  to  advance 
some  object  of  it,  juid  that's  all  that's  necessary." 

It  is  obvious  that  being  the  only  person  associating 
with  Appellant  Grold  at  the  film  laboratory  on  a  reg- 
ular and  consistent  basis  during  the  period  of  sur- 
\eillance.  Appellant  Halbett  had  to  have  knowledge 
of  the  conspiracy,  and  iiaving  committed  the  overt 
act  of  loading  the  Cadillac,  and  fiu'ther,  being  bound 
by  the  acts  of  the  other  conspirators,  it  is  respectfully 
submitted  that  the  evidence  supports  his  conviction. 
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V. 

CONCLUSION 

In  view  of  the  foregoing  arguments  and  Ijased  upon 
the  record  herein,  it  is  respectfully  urged  that  there 
was  no  error  committed  l^y  the  Trial  Court  of  a  suf- 
ficient degree  to  require  a  reversal  of  the  convictions 
of  the  Appellants  and  the  same  should  therefore  be 
affinned. 

Dated,  Las  Vegas,  Nevada, 
October  18,  1966. 

Respectfully  sulimitted, 
Joseph  L.  Ward, 

United  States  Attorney, 

Robert  S.  Linnell, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 


Certiticate 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  that,  in  my  opinion,  the  foregoing  brief  is 
in  full  compliance  with  those  rules. 

Robert  S.  Linnell, 

Assistant  United  States  Attorney, 

Attorney  for  Appellee. 
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UNITED  STATES  COURT  OF  APPEALS 


FOR  THE  NINTH  CIRCUIT 


*  *  * 


SAMUEL 

GOLD, 

HOWARD  GUY              ) 

HALBETT,  and 

JOHN  FRANK  FUSCO,        ) 

Appellants,   ) 

-vs- 

\ 

UNITED 

/ 
STATES  OF  AMERICA,             ) 

Appellee.     ) 

) 

No.  21176 


APPELLANTS'  REPLY  BRIEF 

The  Appellants,  in  reply  to  Appellee's  Answering 

Brief,  accept  the  Jurisdictional  Statement,  Statement  of 

The  Case,  Specification  of  Error,  and  Summary,  as  set  forth 

in  Appellants'  Opening  Brief  and  Appellee's  Answering  Brief. 

The  Appellants  will  reply  to  only  those  issues  raised  by 

Appellee's  Answering  Brief. 

ARGUMENT 

I. 

THE  TRIAL  COURT  DID  ERR  IN  TAKING  JUDICIAL 
NOTICE  THAT  UNITED  AIR  LINES  WAS  A  COMMON  CARRIER 

The  Decision  cited  by  Appellee,  Miller  and  Company 

of  Birmingham  v.  Louisville  &  N.R.  Co.,  328  F.2d  73  (5th 

Cir.  1964),  for  the  Trial  Court's  authority  to  take  judicial 

notice  that  United  Air  Lines  was  a  common  carrier,  is  not  in 


point.   This  case  was  a  civil  case,  based  on  an  indemnity 
agreement,  and  the  Fifth  Circuit  Court  took  judicial 
notice  that  the  railroad  in  question  was  a  common  carrier 
only  because  the  Alabama  Constitution  so  provided  (page  78, 
footnote  2) . 

The  Appellants'  case  is  a  criminal  case,  founded 
on  a  Federal  Statute,  which  Statute  requires  proof  that  the 
Airlines  was  a  common  carrier,  and  occurred  in  a  juris- 
diction that  does  not  provide  by  statute  that  an  airline 
is  a  common  carrier. 

II. 

THE  TRIAL  COURT  DID  ERR  WHEN  IT  DENIED 
APPELLANTS'  MOTIONS  TO  SUPPRESS  THE 
OBSCENE  FILM  AS  EVIDENCE. 

Subsequent  to  filing  Appellants'  Opening  Brief, 
this  Circuit  decided  Corngold  v.  United  States,  No.  19.613, 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
Sept.  29,  1966. 

This  Circuit,  in  Corngold,  specifically  overruled 
Marshall  v.  United  States,  352  F . 2d  1016  (9th  Cir.  1965), 
which  Decision  was  cited  in  Appellants'  Opening  Brief 
(page  20) .   The  Appellee, in  its  Answering  Brief,  attempts 
to  distinguish  Corngold  from  this  Appeal  (pages  15-16) .   It 
is  believed  that  Corngold  is  not  distinguishable  and  that 
Corngold  further  supports  the  Appellants'  position  that 


the  Trial  Court  erred  in  denying  Appellants'  Motions 
to  Suppress.   The  factual  situation  in  this  Appeal  as 
in  Cornqold  are  similar. 

United  Air  Lines  Customer  Service  Manager  Dunne 
testified,  that  but  for  the  intervention  of  Special 
Agents  Doyle  and  Murray,  he  would  not  have  opened  the 
carton,  which,  when  opened,  was  found  to  contain  obscene 
film.   In  Corngold,  the  TWA  employee  testified  the  package 
was  opened  because  of  the  government  agents  request. 
Agents  Doyle  and  Murray  suggested  to  Dunne  that  the 
cartons  Gold  had  delivered  were  mislabeled  (R.T.190]. 
Customs  Agents, in  Cornqold,  also  suggested  the  packages 
were  mislabeled.   The  record  in  this  Appeal,  like  the 
record  in  Corngold,  does  not  show  the  packages  were  opened 
for  any  independent  purpose  by  the  carrier. 

Nextly,  Customer  Service  Manager  Dunne,  immediately 
after  opening  the  carton,   finding  it  contained  film, 
notified  the  F.B.I. ,  who  then  participated  in  the  search  of 
the  cartons.   The  F.B.I.  Agents,  like  the  Customs  Agents 
in  Corhqold,  actively  participated  in  the  search  of  the 
cartons.   The  search,  like  the  search  in  Cornqold,  was  a 
joint  operation. 

The  obscene  film  was  discovered  in  the  cartons 

-3- 


only  after  a  search  of  the  cartons,  independent  of  the 
Appellants'  consent.   The  same  factual  situation  existed 
in  Corngold,  supra.   The  initial  search  of  the  carton 
was  warrantless,  without  probable  cause,  not  incident 
to  Appellants  arrest  and  an  invasion  of  Appellants  privacy. 

The  Appellants'  case  is  even  stronger  than  Corngold, 
for  unlike  the  circumstances  in  Corngold,  no  immediate 
action  on  the  part  of  the  Agents  was  necessary  to  prevent 
the  immediate  removal  of  the  cartons  from  the  airport. 
The  search  by  Dunne  occurred  at  3:50  o'clock  P.M.  and 
the  shipment  would  not  have  left  any  earlier  than  1:00 
o'clock  A.M.  the  next  morning  [R.T.102,  109] . 
'       Further,  unlike  Corngold,  where  Customs  Agents 
using  a  scintillator  detected  radioactivity  in  Corngold ' s 
car  and  established  some  cause  to  believe  contraband 
was  present  in  the  car  and  checked  into  TWA,  the  Government 
Agents  in  the  Appeal  had  observed  cartons  being  placed 
in  Gold's  car,  but  did  not  follow  the  car  to  the  airport, 
and  further  had  no  reasonable  cause  to  believe  the  cartons 
contained  obscene  film. 

The  Appellants '  conviction  having  resulted  from 
an  illegal  search  and  seizure  of  obscene  film,  the  con- 
viction cannot  stand.   Ker  v.  State  of  California,  374  U.S. 
23,  83  S.Ct.  1623,  10  L.Ed. 2d  726  (1963);  Wong  Sun  v. 


United  States,  371  U.S. 471,  83  S.Ct.  407  9  L.Ed. 2d  441 
(1963)  . 

CONCLUSION 
For  the  reasons  and  the  authority  set  forth  in 
Appellants'  Opening  and  Reply  Briefs  the  Appellants' 
convictions  should  be  set  aside. 

Respectfully  submitted, 

KAYMOi^D  £.  SUTTON 

RAYMOND  E.  SUTTON 
Attorney  for  Appellants 
Suite  105,  Friedman  Building 
300  Fremont  Street 
Las  Vegas,  Nevada 

CERTIFICATE 
I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in 
my  opinion,  the  foregoing  brief  is  in  fully  compliance  with 

those  rules. 

i?AYlV10ND  E.  SUTTON 
RAYMOND   E.    SUTTON 
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No.  21180 

IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


1966  TERM 


"^ 


C.  H.  LEAVELL  &  COMPANY,  a 
Texas  corporation,  and  RIVER  CON- 
STRUCTION CORPORATION,  a 
Delaware  corporation,  a  Joint  Venture, 
and  ALLISON  STEEL  MANUFACTUR- 
ING CO.,  an  Arizona  corporation. 

Appellants, 

vs. 

FIREMAN'S  FUND  INSURANCE 
COMPANY,  a  California  corporation, 

Appellee. 


BRIEF  OF  APPELLANTS,  C.  H.  LEAVELL  &  COMPANY, 

RIVER  CONSTRUCTION  CORPORATION  AND 

ALLISON  STEEL  MANUFACTURING  CO. 


Appeal  from  the 

United  States 

^  District  Court  for 

the  District  of 

Arizona 


JURISDICTION 

(a)  THE  DISTRICT  COURT 

Plaintiff  C.  H.  Leavell  &  Company  is  a  Texas  corporation 
with  its  principal  place  of  business  in  El  Paso,  Texas.  River 
Construction  Corporation  is  a  Delaware  corporation  with  its 
principal  place  of  business  in  Fort  Worth,  Texas.  Allison  Steel 
Manufacturing   Co.    is   an   Arizona   corporation   with   its   prin- 


cipal  place  of  business  in  Phoenix,  Arizona.  Defendant  Fire- 
man's Fund  Insurance  Con^any  is  a  California  corporation 
authorized  to  engage  in  business  and  engaging  in  business  in 
Arizona  with  its  principal  place  of  business  in  San  Francisco, 
California. 

The  amount  in  controversy  is  in  the  principal  sum  of 
$85,403.00  exclusive  of  interest  and  costs. 

The  jurisdiction  of  the  District  Court  is  therefore  conferred 
by  Seaion  1332,  Title  28  U.S.C. 

(b)  THIS  COURT 

Written  final  judgment  denying  any  recovery  to  plaintiffs 
was  signed  by  the  Court  and  filed  and  entered  by  the  Clerk 
June  8,  1966.  (T.R.  43,  53). 

Notice  of  Appeal  to  this  Court  (T.R.  44),  Bond  on  Appeal 
(T.R.  45,  46),  Designation  of  Contents  of  Record  on  Appeal 
(T.R.  47,  48)  and  Concise  Statement  of  Points  to  be  Relied 
Upon  by  Plaintiffs  on  Appeal  (T.R.  49,  50),  were  all  filed 
by  appellants  with  the  Clerk  of  the  District  Court  June  15, 
1966,  and  the  Clerk,  after  one  Order  by  the  District  Judge 
Extending  Time,  timely  lodged  the  record  (including  copies 
of  the  Transcript  of  the  Record )  in  this  Court  on  or  about 
July  29,   1966. 

The  jurisdiction  of  this  Court  is  therefore  conferred  by 
Section  1291,  Title  28,  U.S.C. 

STATEMENT  OF  THE  CASE 

The  cause,  as  to  the  issue  of  the  liability  of  defendant,  Fire- 
man's Fund  Insurance  Company  (hereinafter,  "Fireman's  Fund") 
to  plaintiffs,  C.  H.  Leavell  &  Company,  River  Construaion  Cor- 
poration and  Allison  Steel  Manufacturing  Co.  (hereinafter, 
"Allison"),  under  its  policy  of  insurance  was,  by  stipulation 
of  the  parties  and  court  order  on  pretrial,  severed  and  tried 
separately  from  trial  of  the  issue  as  to  the  amount  of  loss  suffered 


by  Allison.  (T.R.  52  ).  By  agreement  of  the  parties  (T.R.  52,  53) 
the  cause  was  submitted  for  decision  upon  an  "Agreed  State- 
ment of  Facts"  (T.R.  23-29),  including  a  copy  of  the  insurance 
policy  involved  (T.R.  7-14),  certain  plans  and  specifications 
for  the  bridge  structure  involved  (Ex.  1  in  Evid.),  certain  erec- 
tion procedures,  plans  and  drawings  and  certain  photographs. 
Since  there  is  no  dispute  as  to  the  facts  further  transcript  ref- 
erences will  be  omitted  as  unnecessary. 

El  Paso  Natural  Gas  Company  (hereinafter,  "El  Paso"), 
required  a  pipe  line  bridge  over  the  Flaming  Gorge  Reservoir 
in  Wyoming  near  Dutch  John,  in  Utah.  As  appears  from  the 
photographs,  Exhibits  3  through  7  in  Evidence,  this  was  a 
large  engineering  undertaking  involving  large  steel  structures 
and  heavy  cables  with  related  fastenings,  braces,  booms  and 
structures  for  the  purpose  of  supporting  a  large  natural  gas 
main  across  this  gorge  and  reservoir. 

El  Paso  issued  an  "Invitation  to  Bid,"  which  invitation 
included  detailed  plans  and  specifications  for  the  pipeline  sus- 
pension bridge  structure  (Ex.  1  in  Evid.).  C.  H.  Leavell  & 
Company  and  River  Construction  Corporation  (hereinafter, 
"Leavell")  as  a  joint  venture  was  the  successful  bidder  and 
was  awarded  the  contract  by  El  Paso. 

Leavell  entered  into  a  subcontract  with  Allison  Steel  Manu- 
facturing Co.  (hereinafter,  "Allison  Steel")  under  which  Allison 
Steel  was  to  supply  the  bridge  structure  material  and  fabricate, 
construct  and  physically  erect  the  structure.  Leavell  undertook 
to  and  did  provide  insurance  written  by  Fireman's  Fund  for 
the  account  not  only  of  Leavell  and  River  Construction  Cor- 
poration, a  joint  venture,  as  prime  contractor  but  also  "The 
Account  of  their  Subcontractors." 

Prior  to  the  acceptance  of  this  risk  by  Fireman's  Fund  and 
the  issuance  and  delivery  by  it  of  the  aforesaid  policy  of  insur- 
ance. Fireman's  Fund  had  received  El  Paso's  "Invitation  to  Bid", 
Plans  and  Specifications  for  examination  and  presumptively  an 


engineering  or  other  evaluation  of  these  plans  and  specifications 
to  determine  the  extent  and  nature  of  hazard  involved. 

Thereafter  a  policy  of  insurance  was  delivered  to  Leavell 
written  and  designated  by  Fireman's  Fund  as  a  "Bridge  Builders 
'All  Risk'  Form"  ("Exhibit  A"  to  Allison's  Complaint,  T.R. 
7-14)  insuring  Allison  (all  parties  plaintiff,  Allison  as  a  sub- 
contractor but  not  specifically  insured  by  name)"  *  *  as  to  the 
property;  described  and  located  as  follows: 

"Single  Span  Suspension  Pipeline  Bridge  to  be  located  over 
the  Flaming  Gorge  Reservoir  Approximately  12  miles  North 
West  of  Dutch  John,  Utah  in  the  State  of  Wyoming." 

Allison  Steel  engineered  and  drafted  what  it  termed  "erection 
procedures"  which  spelled  out  the  various  mechanical  steps  and 
procedures  which  it  proposed  to  employ  in  actually  erecting 
the  bridge  struaure  in  performance  of  its  subcontract.  These 
shop  drawings  and  related  papers  were  submitted  to  Leavell 
and  El  Paso  for  review  and  approval,  but  they  were  not  submitted 
to  Fireman's  Fund  or  examined,  or  considered  by  Fireman's  Fund 
in  accepting  the  risk  and  issuing  its  policy  of  insurance.  ( Finding 
of  Fact  5,  T.R.  24).  (Emphasis  added) 

The  plans  and  specifications  for  said  bridge  called  for  the 
erection  of  a  high,  generally  "H"  shaped  steel  tower  on  each 
side  of  the  Flaming  Gorge  Reservoir  supporting  a  set  of  6 
"main"  pipeline  cables  anchored  to  the  ground  substantially 
back  from  the  base  of  each  tower.  These  cables  extended  from 
this  anchor  base  to  the  top  of  the  tower  and  were  to  be  strung 
from  over  the  top  of  the  tower  extending  across  the  reservoir 
and  gorge  to  the  top  of  the  opposite  tower  and  then  in  turn 
brought  back  to  earth  and  anchored  in  the  ground  substan- 
tially back  from  the  tower.  These  cables  were  21/4"  in  diameter 
and  served  to  support  the  pipeline  across  the  Flaming  Gorge 
Reservoir  as  it  was  suspended  by  suitable  attachments  from 
and  below  these  main  or  pipeline  cables. 

A  second  set  of  cables  was  also  called  for  by  El  Paso's  plans 


and  specifications  known  as  "wind  boom"  cables.  These  cables, 
two  in  number,  served  the  primary  purpose  of  stabilizing  the 
bridge  structure  and  pipeline  against  the  force  of  the  wind.  The 
end  or  base  of  a  boom  (a  long  round  timber  or  pole)  was  to 
be  attached  on  the  side  of  each  tower  at  approximately  one  third 
of  the  height  of  the  tower  from  the  ground  in  such  manner  that 
it  could  be  raised  vertically  parallel  to  and  along  the  side  of 
the  tower  and  thereafter  the  boom  with  its  base  so  attached  to 
the  tower  could  be  lowered  outward  so  that  it  extended  outward 
from  the  tower  approximately  parallel  to  the  ground  and  at 
right  angles  to  the  direction  of  the  pipeline  cables.  As  first 
attached  to  the  tower,  the  boom  was  in  a  raised  position  sub- 
stantially parallel  to  the  vertical  side  of  the  tower.  In  this 
position  the  wind  boom  cables  were  to  be  attached  to  the  top 
end  of  the  boom,  and  after  the  wind  boom  cable  was  attached 
to  its  top  or  outer  end,  the  boom  would  be  lowered  so  that 
the  boom  itself  would  be  substantially  horizontal,  and  the  wind 
boom  cable  as  attached  or  fastened  to  the  outer  end  of  the  lowered 
boom  would  parallel  the  pipeline  cables  and  extend  across  the 
reservoir  and  be  anchored  to  the  ground  in  like  fashion  to  the 
main  or  pipeline  cables.  These  wind  boom  cables  were  2%"  in 
diameter  and  substantially  heavier  than  the  main  pipeline  cables. 

The  method  by  which  Allison  Steel  proposed  to  physically 
position  the  cables  involved  was  for  each  main  pipeline  cable 
to  be  first  strung  across  the  top  of  a  sheave  cluster  on  the  top 
of  each  bridge  tower  and  over  the  reservoir,  and  then  properly 
anchored  on  each  side  of  the  reservoir  beyond  the  base  of  each 
tower  in  the  ground.  Following  this  it  was  then  necessary  to 
lift  each  main  cable  from  its  temporary  resting  place  on  top 
of  the  sheave  cluster  and  "drift"  or  move  it  to  its  permanent 
resting  place  in  one  of  the  grooves  in  the  sheave  on  top  of 
the  tower.  A  sheave  is  a  wheel-like  device  designed,  in  this  case, 
to  support  a  main  cable  but  allowing  for  some  movement  of 
the  cable  due  to  expansion  and  contraction  of  the  metal. 


The  wind  boom  cables  were  also  to  be  first  stretched  or 
strung  across  the  gorge,  and  anchored  at  each  end  in  the  ground 
in  the  same  fashion  as  the  main  cables  and  preliminarily  held 
aloft  above  the  gorge  and  reservoir  by  supports  affixed  to  the 
side  of  the  tower  at  approximately  opposite  the  end  of  the 
boom  in  its  raised  position.  As  raised,  the  booms  extended  from 
the  end  as  attached  to  the  tower  about  one  third  of  the  over-all 
height  of  the  tower  from  the  ground  to  about  one  fourth  of  the 
height  of  the  tower  from  its  top.  After  being  so  anchored  and 
strung  across  the  gorge  and  reservoir,  they  were  to  be  lifted 
and  positioned  attached  to  the  end  of  the  wind  boom  which 
would  then  be  lowered  so  that  it  extended  directly  outward 
from  its  base  as  attached  to  the  side  of  the  tower  to  its  final 
stabilizing  position,  approximatly  parallel  to  the  ground. 

It  was  necessary  for  Allison  Steel  to  devise  a  means  for 
lifting  each  cable  and  moving  it  to  its  permanent  position  in 
the  structure.  (Just  as  it  had  to  devise  procedures  for  lifting  the 
booms  in  place,  lifting  the  steel  for  the  tower  in  place,  and  all 
the  other  things  having  to  do  with  the  mechanics  of  erection 
and  construction  as  distinguished  from  the  general  design  or 
method  of  construction).  To  accomplish  this  mechanical  move- 
ment and  positioning  in  the  bridge  structure  of  these  main 
pipeline  cables,  a  form  of  derrick  was  designed  and  constructed 
by  Allison  Steel  in  its  plant  in  Phoenix  from  which  derrick  a 
block  and  tackle  was  to  be  suspended  to  lift  and  drift  each 
pipeline  cable  into  its  permanent  place. 

This  derrick  consisted  of  a  steel  beam  with  the  bottom  end 
so  constructed  that  it  could  be  bolted  upright  to  the  top  of  the 
tower  at  the  corner  of  the  tower,  in  appearance,  in  place,  like 
an  upward  extension  of  the  steel  beam  constituting  that  side 
of  the  tower.  At  the  other  or  top  end  of  this  beam,  a  piece  of 
steel  was  welded  at  right  angles  to  the  beam  giving  the  derrick, 
in  place,  the  appearance  of  an  inverted  "L".  At  the  end  of  this 
steel  piece  which  was  so  welded  to  the  steel  beam,  there  was  a  hole 


so  that  a  block  and  tackle  could  be  fastened  to  this  end  and 
employed  to  lift  and  move  each  main  pipeline  cable  as  it  was 
stretched  on  the  top  of  the  tower  across  the  gorge  and  below 
this  derrick  head,  into  its  permanent  position  in  the  bridge 
structure.  These  derricks  were  only  temporarily  attached  to  the 
tower  and  were  to  be  detached  and  removed  after  serving  their 
purpose  in  moving  and  placing  the  main  pipeline  cables. 

The  erection  procedure  instructions  in  connection  with  posi- 
tioning the  wind  boom  cables  did  not  call  for  use  of  a  derrick 
to  suspend  the  block  and  tackle  above  the  cables  but  called  for 
the  wind  boom  cables  to  be  lifted  and  positioned  through  the 
use  of  a  block  and  tackle  attached  to  the  top  corner  of  the 
tower  above  the  wind  boom  cables. 

Allison  Steel's  workmen,  after  positioning  the  main  pipeline 
cables  through  use  of  these  derricks,  then  attempted  to  use  the 
block  and  tackle  fastened  to  one  of  these  derricks  to  also  posi- 
tion the  wind  boom  cables  on  the  booms.  The  workmen  first 
started  to  position  the  wind  boom  cables  on  the  downstream  side 
of  the  tower  by  using  the  block  and  tackle  on  the  derrick  on 
that  side.  After  this  procedure  was  commenced,  workmen  on 
that  tower  noticed  that  this  derrick  was  starting  to  tu'ist.  The 
operation  was  halted  and  guy  lines  were  attached  to  the  derrick. 
Thereafter,  the  positioning  of  the  downstream  wind  boom  cable 
was  completed  without  incident.  The  workmen  then  attached 
guy  lines  to  the  derrick  on  the  upstream  side  of  the  tower  and 
attempted  to  use  the  block  and  tackle  attached  to  that  derrick 
to  move  the  wind  boom  cable  on  the  upstream  side  onto  its 
wind  boom.  Due  mainly  to  the  fact  that  there  was  a  defective 
weld  fastening  the  steel  plate  to  the  steel  beam  leg  of  the  derrick 
(being  the  steel  plate  to  which  the  block  and  tackle  were 
attached)  but  also  in  all  probability  to  the  fact  that  the  derrick 
was  not  designed  for  the  heavier  load  of  the  larger  wind  boom 
cables  or  the  strain  due  to  the  greater  angle  of  pull  against  the 
steel  plate,  the  weld  gave  way  and  the  wind  boom  cable  fell  to 
the  ground,   shearing  off  the  upstream  wind  booms  from  the 
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towers  and  causing  other  extensive  damage  to  the  towers  and 
the  cable  itself. 

Why  the  workmen  attempted  to  use  the  block  and  tackle 
attached  to  the  derrick  and  did  not  follow  the  procedures  indi- 
dated  in  these  shop  drawings  and  use  a  block  and  tackle 
attached  to  the  tower  itself  in  attempting  to  lift  and  position 
this  wind  boom  cable  was  not  established.  The  Court  found 
that  either  these  workmen  had  not  reviewed  the  erection  pro- 
cedures specified  in  the  drawings  or  "took  a  chance"  thereby 
avoiding  the  extra  work  required  in  going  to  the  top  of  the 
tower,  disengaging  the  block  and  tackle  from  the  top  of  the 
derrick  and  re-attaching  it  to  the  corner  of  the  tower  at  the  top 
of  the  tower. 

The  following  photographs  were  marked  as  exhibits: 

Exhibit  3 — This  is  a  view  of  the  tower  where  the  failure 
occurred.  The  photograph  was  taken  prior  to  the  start  of  cable 
transporting,  the  cables  in  the  photograph  being  temporary  guy 
lines.  The  derricks  are  depicted  on  the  top  of  the  tower.  The  wind 
booms  and  wind  boom  platforms  are  depicted  on  the  sides  of 
the  tower.  The  red  arrow  points  to  the  place  where  the  derrick  in 
question  failed. 

Exhibit  4 — This  photo  was  taken  from  the  top  of  the  tower 
looking  from  the  center  to  the  edge  of  the  tower,  showing  the 
derrick  fastened  in  place  to  the  top  of  the  tower  and  depicting 
the  base  of  the  derrick,  the  lower  portion  of  the  main  part  of 
the  derrick,  and  the  lower  portion  of  the  lateral  stabilizing 
member  of  the  derrick. 

Exhibit  3 — This  photograph  of  the  tower  was  taken  after 
the  failure  had  occurred.  It  is  taken  from  the  north  looking 
south  and  thus  is  taken  from  the  same  direction  as  Exhibit  3. 
The  drawing  which  has  been  made  on  this  exhibit  illustrates 
the  manner  in  which  the  wind  boom  cable  was  being  moved  at 
the  time  the  derrick  failed.  The  arrow  at  the  top  of  the  photo 


points  to  the  derrick  which  failed.  Point  number  1  on  the  photo 
is  the  place  from  which  the  cable  was  to  be  moved  after  having 
been  transported  across  the  gorge.  Point  number  2  illustrates 
the  position  of  the  end  of  the  wind  boom  to  which  the  cable 
was  being  moved  when  the  failure  occurred.  Point  number  3 
on  the  photo  depicts  the  position  of  the  lateral  pulling  force 
being  used  to  move  the  cable  laterally  at  the  time  of  the  failure. 
The  dotted  line  between  the  arrow  and  point  number  2  depias 
the  approximate  position  of  the  block  and  tackle  being  used  to 
provide  the  vertical  lift  for  the  wind  boom  cable  at  the  time  the 
derrick  failed. 

Exhibit  6 — This  photograph  depicts  the  lateral  arm  of  the 
derrick  which  broke  off  the  vertical  arm  of  the  derrick  at  the  time 
of  failure  of  the  weld. 

Exhibit  7 — This  photograph  depicts  the  derrick  on  the  down- 
stream side  of  the  tower  showing  the  damage  which  occurred  to 
the  derrick  while  the  wind  boom  cable  on  the  downstream  side 
was  being  positioned. 

Allison  by  its  Complaint  (as  amended)  in  substance  alleged 
the  foregoing  fact  situation  and  sought  recovery  under  the  policy 
of  insurance  from  Fireman's  Fund  in  the  principal  sum  of 
$89,403.00. 

Fireman's  Fund  by  its  Amended  Answer  (disregarding  formal 
admissions  and  denials),  in  substance  asserted  two  defenses  as 
follows: 

(a)  "In  this  regard,  defendant  alleges  that  said  loss  and 
damage  was  caused  by  error,  omission  or  deficiency  in  design, 
specifications  or  materials,  or  by  a  material  alteration  or 
change  during  the  policy  term  in  general  design  or  method  of 
construction."  (T.R.  21). 

(b)  ".  .  .  plaintiffs  recovery  is  further  precluded  by  the 
fact  that  the  general  design  or  method  of  construction  was 
materially  altered  or  changed  during  the  policy  term."  (T.R. 
21,22). 


10 

The  Court  found  that  Fireman's  Fund  rehed  upon  the  follow- 
ing provisions  as  excusing  it  from  liability  under  the  facts  of  the 
case.  (Court's  Conclusion  of  Law,  T.R.  38). 

"The  pertinent  exceptions  and  exclusions  of  the  insurance 
policy  which  the  defendant  asserts  apply  to  the  facts  of  this 
case  are  as  follows: 

'This   policy  shall   also  cover,   but  only   while  situated   at 
the  site  of  operations  described  herein: 

(a)    materials,  equipment   and   supplies   intended   to  become 
part  of  such  property  and 

(b)   falsework,  temporary  trestles  and  simlar  structures. 

This    policy     shall     NOT     cover     tools     and     contractors' 
equipment. 

3.  THIS  POLICY  DOES  NOT  INSURE  LOSS,  DAMAGE 
OR  EXPENSE  CAUSED  BY  OR  RESULTING  FROM: 

(g)  Error,  omission  or  deficiency  in  design,  specifications 
or  materials  unless  fire  or  explosion  ensues  and  then 
only  for  the  loss,  damage  or  expense  resulting  from 
such  fire  or  explosion; 

4.  This   policy   shall   be  void    unless  otherwise   provided   by 
agreement  in  writing  added  hereto,  if: 

(a)  The  general  design  or  method  of  construction  be  ma- 
terially altered  or  changed  during  the  policy  term;' " 

The  Court  found  that  the  use  by  Allison  Steel's  employees  of 
the  block  and  tackle  attached  to  the  derrick  which  was  designed 
to  lift  and  position  the  "main  pipeline  cables",  in  attempting 
to  lift  and  position  the  "wind  boom  cables"  with  the  resulting 
failure  of  the  derrick  to  Allison's  damage  "constituted  a  ma- 
terial alteration  or  change  in  the  method  of  construction"  which 
voided  the  policy  and  excused  Fireman's  Fund  from  all  respon- 
sibility for  the  consequent  damage  to  the  bridge  structure.  (T.R. 
41,42).  Judgment  was  entered  accordingly  denying  Allison 
any  recovery.  (T.R.  43).  Hence  this  appeal. 
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SPECIFICATION  OF  ERRORS  RELIED  UPON 

I. 

The  District  Judge  erred  in  concluding  that  the  use  by  Allison's 
employees  of  the  block  and  tackle  attached  to  the  "main  pipeline 
cable"  derrick  to  lift  and  position  the  "wind  boom  cables"  as 
a  result  of  which  misuse  the  derrick  failed  causing  the  damage 
complained  of  "constituted  a  material  alteration  or  change  in 
the  method  of  construction"  of  the  bridge  structure  which 
defeated  Allison's  right  to  reimbursement  for  its  losses  for  the 
reason  that  the  policy  provision  voiding  coverage  in  the  event 
of  a  material  alteration  or  change  in  general  design  or  method 
of  construction  had  reference  only  to  the  general  design  or 
method  of  construction  as  set  forth  in  El  Paso's  Plans  and 
Specifications  and  (contrary  to  the  Court's  conclusion)  had  no 
reference  whatever  to  the  working  drawings  agreed  to  between 
Leaveil  and  Allison  Steel  as  its  subcontractor. 

II. 

The  District  Judge  erred  in  reaching  the  conclusion  set  forth 
in  Paragraph  I,  si/pra,  for  the  reason  that  the  erection  procedures 
devised  and  engineered  by  Allison  Steel  for  review  and  approval 
by  Leaveil  as  prime  contractor  and  for  its  pre-planned  guidance 
in  erecting  the  structure  in  advance  of  actual  construction  con- 
stituted no  more  than  proposed  or  pre-planned  engineering  solu- 
tions to  various  mechanical  problems  which  would  be  encoun- 
tered by  Allison  Steel  in  physically  lifting  and  moving  heavy 
objects  in  the  course  of  actually  constructing  the  bridge  in 
accordance  with  "the  general  design  or  method  of  construction" 
set  forth  in  El  Paso's  plans  and  specifications. 

III. 

The  District  Judge  erred  in  reaching  the  conclusion  set  forth 
in  Paragraph  I,  supra,  for  the  reason  that  Fireman's  Fund  in 
issuing  its  policy  of  "All  Risk"  insurance  contracted  with  Leaveil 
and  Leavell's  subcontractors  with  reference  to  and  based  upon 
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the  "general  design  or  construction  method"  as  set  forth  and 
spelled  out  in  the  plans  and  specifications  accompanying  El  Paso's 
"Invitation  to  Bid"  and  not  with  reference  to  or  based  upon 
the  so-called  construction  procedures  for  use  in  day  by  day 
construction  work  in  building  the  structures  as  developed  by 
Allison  for  its  own  guidance  and  the  approval  of  the  prime  con- 
tractor. Hence  any  deviation  from  these  working  drawings  was 
(a)  in  the  discretion  of  Allison  Steel,  if  approved  by  Leavell 
and  (b)  in  any  event  was  not  such  a  change  or  alteration  as 
was  within  the  contemplation  of  the  contracting  parties  when 
the  insurance  policy  was  written  and  so  not  such  an  "alteration" 
as  would  fall  within  the  language  of  the  contract  exclusionary 
clause. 

IV. 

The  Court  erred  in  entering  judgment  that  Allison  "take 
nothing  by  their  complaint"  and  that  defendant  have  judgment 
against  Allison  since  such  judgment  was  based  upon  the  Court's 
erroneous  conclusions  above  set  forth. 

ARGUMENT 
The  Distruct  Judge,  in  concluding  that  the  unauthorized  and 
unanticipated  use,  by  Allison  Steel's  employees,  of  a  block  and 
tackle  attached  to  the  main  pipeline  cable  derrick  to  lift  and 
position  the  wind  boom  cables  relieved  Fireman's  Fund  for  the 
loss  arising  from  this  failure  to  re-position  the  block  and  tackle 
to  the  tower  itself  reasoned  as  follows: 

"To  say  that  the  workmen's  use  of  the  derrick  was  a 
fortuitous  event  or  accident  is  to  ignore  the  plain  and  unam- 
biguous language  of  the  insurance  policy.  There  are  many 
negligent  acts  that  one  may  conjecture  this  policy  was  intended 
to  cover:  loss  that  resulted  from  workmen  rushing  or  hurry- 
ing to  complete  the  job,  slipping  or  falling  while  working, 
a  minor  alteration  in  the  method  of  construction,  etc. 

"In  this  case,  the  workmen's  acts  are  imputed  to  the  em- 
ployer, and,  therefore,  the  employer  is  bound  by  the  intentional 
deviation  from  the  designated  construction  plans  that  occurred 
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here.  The  employees  either  disregarded  the  plans  or  were 
ignorant  of  them.  In  either  case,  the  contractor  was  at  fault 
for  either  not  informing  its  workers  of  the  plans,  or  in  failing 
to  supervise  their  conduct. 

"The  fact  that  the  plans  were  not  approved  by  the  insurance 
company,  prior  to  the  issuance  of  the  pohcy,  is  immaterial 
here  since  the  company  had  a  right  to  rely  on  the  method  of 
construction  to  be  submitted  in  accordance  with  sound  engi- 
neering principles.  In  fact,  it  could  be  said  that,  not  having 
seen  these  plans,  or  having  written  them,  the  defendant  is 
not  bound  Isy  the  usual  rule  apphcable  to  insurance  pohcies, 
namely:  that  the  language  of  a  policy  is  construed  most 
strongly  against  the  insurance  company  issuing  the  policy. 
Certainly  the  method  of  construction  to  be  followed  in  the 
building  of  the  bridge  was  incorporated  by  reference  in  the 
policy  and  was,  therefore,  an  integral  part  thereof." 

It  is  seen  from  the  foregoing  that  the  District  Judge  failed 
to  properly  analyze  the  Contract  of  Insurance,  failed  to  perceive 
and  give  effect  to  its  purpose  and,  finally,  read  the  policy  of 
insurance  as  if  written  upon  the  application  of  Allison  Steel  as 
the  prime  contractor  rather  than  upon  application  of  C.  H. 
Leavell  &  Company  and  River  Construction  Corporation  a 
joint  venture  engaging  as  prime  contractor  to  perform  a  contract 
with  El  Paso  Natural  Gas  Company.  The  fact  that  Allison  Steel 
was,  at  least  in  practical  effect,  the  sole  subcontraaor  and  hence 
in  effect  had  stepped  into  the  prime  contractor's  shoes  does  not 
in  any  fashion  either  enlarge  or  limit  the  terms  of  the  policy  of 
insurance  written  by  Fireman's  Fund  based  upon  the  "Invitation 
to  Bid"  and  related  documents  issued  by  El  Paso. 

First  off,  there  is  nothing  in  the  policy  language  which 
requires  that  the  loss  insured  against  be  brought  about  by  "acci- 
dent" in  the  sense  that  someone  was  negligent  thereby  causing 
the  loss  or  which  indicates  that  its  object  was  to  protect  the 
insured  against  only  "negligent  acts  that  .  .  .  this  policy  was 
intended   to   cover:    loss   that   resulted   from   workmen   rushing 
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or  hurrying  to  complete  the  job,  slipping  or  falling  while  work- 
ing, a  minor  alteration  in  the  method  of  construction,  etc." 

Secondly,  the  question  as  to  whether  or  not  "the  contractor  was 
(or  was  not)  at  fault  for  either  not  informing  its  workers  of 
the  plans  or  in  failing  to  supervise  their  conduct"  is  wholly 
irrelevant  to  a  proper  analysis  and  construction  of  this  policy 
of  insurance  and  a  determination  if  this  loss  is  covered  thereby. 
It  is  no  more  material  than  would  be  the  question  of  the  negli- 
gence or  lack  of  negligence  of  a  motorist  who  seeks  reimburse- 
ment from  his  collision  loss  insurance  carrier  for  damage  to 
his  car  resulting  from  an  accident  in  which  the  motorist  was 
involved. 

This  is  a  policy  of  insurance  whereby  the  insurance  company 
engages  to  make  whole  the  contractor  and  its  subcontractor  for 
loss  and  damage  to  the  property  described  while  in  the  course 
of  construction  subject  to  certain  exclusions  mainly  related  to 
property  other  than  that  a  part  of,  or  intended  as  an  integral 
part  of,  the  actual  structure  insured. 

That  this  is  without  question  appears  from  an  examination  of 
the  policy  of  insurance  ("Exhibit  A"  to  the  Complaint): 

"In  consideration  of  the  stipulations  herein  named  and  of 

Three  Thousand  Five  Hundred  Forty  Five  and  No/lOOth 
dollars  premium  THE  FIREMAN'S  FUND  INSURANCE 
COMPANY,  hereinafter  called  the  Company  does  insure 
C.  H.  LEAVELL  &  CO.  &  RIVER  CONSTRUCTION  COR- 
PORATION A  JOINT  VENTURE,  FOR  THEIR  ACCOUNT 
AND  OR  THE  ACCOUNT  OF  THEIR  SUBCONTRACT- 
ORS, hereinafter  called  the  Assured  whose  address  is  1900 
Wyoming  Ave.,  El  Paso,  Texas  for  account  of  C.  H.  LEAVELL 
&  COMPANY  &  RIVER  CONSTRUCTION  CORPORA- 
TION A  JOINT  VENTURE,  FOR  THBIR  ACCOUNT 
AND  OR  THE  ACCOUNT  OF  THEIR  SUBCONTRACT- 
ORS loss,  if  any,  payable  to  The  Assured  or  Order  for  the 
term  of  Six  Months  from  the  9th  day  of  March,  1962,  at 
noon,  standard  time,  at  location  of  property  described  herein 
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to  the  9th  day  of  September,  1962,  at  noon,  standard  time,  at 
location  of  property  described  herein,  for  not  exceeding 
$767,206.00  par  of  $767,206.00  being  100%  interest  on 
property  including  foundations,  additions,  attachments  and 
permanent  fixtures  belonging  to  and  constituting  a  part  of 
said  property  hereinafter  referred  to  as  the  property;  described 
and  located  as  follows: 

Single  Span  Suspension  Pipeline  Bridge  to  be  located  over 
the  Flaming  Gorge  Reservoir  Approximately  12  miles 
North  West  of  Dutch  John,  Utah  in  the  State  of  Wyoming. 

This  policy  shall  also  cover,  but  only  while  situated  at  the 
site  of  operations  described  herein: 

(a)  materials,  equipment  and  supplies  intended  to  become 
part  of  such  property  and 

(b)  falsework,  temporary  trestles  and  similar  structures. 

This  policy  shall   NOT   cover   tools   and   contractors'   equip- 
ment. 

1 .  It  is  a  condition  of  this  insurance  that  this  policy  covers 
the  property  described  herein  only  while  the  afore- 
described  property  is  in  process  of  construction  and  until 
completed  or  until  the  expiration  of  this  policy,  which- 
ever may  first  occur. 

2.  THIS  POLICY  INSURES  AGAINST: 

All  risks  of  direct  physical  loss  of  or  damage  to  the 
property  covered,  except  as  provided  elsewhere  in  this 
policy." 

There  follows  an  enumeration  of  losses  not  insured  against: 

1.  Strikes,  riots,  vandalism,  etc.  clause; 

2.  War  clause; 

3.  Governmental  action  clause; 

4.  Failure  of  insured  to  preserve  the  property  after  damage; 

5.  Delays; 

6.  Wear  and  tear  and  gradual  deterioration,  expansion  and 
contraction  unless  causing  collapse; 

7.  Error,   omission   or   deliciency   in   design,    specifications   or 
materials  unless  fire  or  explosion  results  therefrom; 

8.  Nuclear  reaction,  etc.  clause. 
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The  policy  then  provides  it  shall  be  void  under  certain 
conditions: 

"4.  This  policy  shall  be  void  unless  otherwise  provided  by 
agreement  in  writing  added  hereto  if: 

(a)  The  general  design  or  method  of  construction  be  ma- 
terially altered  or  changed  during  the  policy  term;  or 

(b)  Any  change  takes  place  in  the  interest,  title  or  pos- 
session of  the  subject  of  insurance;  or 

(c)  This  policy  be  assigned  or  transferred. 

"5.  This  policy  shall  be  void  if  the  Assured  has  concealed  or 
misrepresented  any  material  fact  or  circumstance  con- 
cerning this  insurance  or  the  subject  thereof  or  in  case 
of  any  fraud,  attempted  fraud  or  false  swearing  by  the 
Assurred  touching  any  matter  relating  to  this  insurance 
or  the  subject  thereof,  whether  before  or  after  a  loss." 

A  further  detailed  review  of  the  policy  can  serve  no  useful 
purpose.  Suffice  it  to  say  that  nowhere  in  the  policy  is  there  even 
a  hint  that  the  negligence  or  lack  of  negligence  of  the  insured  is 
material  to  a  determination  of  the  compensability  or  non-com- 
pensability  of  any  loss  or  damage  to  the  property;  nowhere  is 
there  any  language  which  even  squints  at  a  duty  on  the  part  of 
the  insured  to  properly  supervise  and  instrua  its  employees. 

Certainly,  in  reading  into  the  policy  of  insurance  written  by 
Fireman's  Fund  based  upon  its  examination  of  the  plans  and 
specifications  for  the  bridge  structure  as  drawn  and  written  by 
El  Paso  Natural  Gas  Company,  procedures  agreed  to  between  the 
prime  contractor  and  its  subcontractor  spelling  out  how  the  sub- 
contractor prepared  to  discharge  its  subcontract  obligation  to  the 
prime  contractor,  the  Court  wanders  far  afield  from  the  contractual 
agreement  actually  entered  into  between  Leavell,  a  joint  venture, 
as  prime  contractor  and  Fireman's  Fund  as  insurer  of  the  property 
rights  in  the  structure  to  be  built. 

The  "general  design  and  method  of  construction"  was  that 
spelled  out  in  El  Paso's  plans  and  specifications.  These  were  the 
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plans  and  specifications  within  the  contemplation  of  the  contract- 
ing parties;  these  suppHed  Fireman's  Fund's  engineers  with  the 
basic  detail  for  an  evaluation  as  to  the  basic  soundness  of  the 
structure  to  be  insured  and  therefore  the  risk  assumed  by  Fire- 
man's Fund. 

The  general  design  or  (general)  method  of  construction  can, 
in  reason,  only  refer  to  the  general  design  or  method  of  construc- 
tion as  set  forth  in  El  Paso's  plans  and  specifications.  To  conclude 
that  a  deviation  from  a  plan  of  procedure  outlining  how  a  sub- 
contractor would  go  about  fabricating  and  erecting  the  bridge 
structure  which  plan  was  agreed  to  only  between  the  subcontrac- 
tor Allison  Steel  and  the  prime  contraCTor  Leavell  (which  plan 
of  procedure  was  never  seen  or  considered  by  Fireman's  Fund) 
constitute  a  material  alteration  or  change  in  the  general  design 
and  method  of  construction,  appellant  respectfully  asserts,  simply 
flies  in  the  face  of  reason.  It  disregards  entirely  accepted  rules 
of  construction. 

If  it  can  be  concluded  that  it  is  unclear  what  "method  of  con- 
struction" was  within  the  contemplation  of  the  parties  when  the 
policy  was  issued  and  that  a  mechanical  procedure  for  lifting  and 
moving  a  cable  can  be  stretched  to  mean  a  "method  of  construc- 
tion," then  it  is  clear  that  the  documents,  circumstances  and  pur- 
pose of  the  parties,  as  gathered  from  proof  extrinsic  the  insurance 
contract  may  be  looked  to  for  guidance. 

"In  such  case  the  real  contract  is  to  be  determined  from  the 
terms  and  conditions  placed  in  the  contract,  considered  in  the 
light  of  the  object  and  purpose  of  the  parties,  that  is,  in  the 
light  of  the  language  used,  the  situation  of  the  parties  and  the 
subject  matter  of  the  contract.  Conversations  between  the 
parties  had  at  the  time  the  insurance  was  effected  may  be 
competent." 

1  Couch  on  Insurance  2d  §15:57  ( 1959)  and  cases  cited; 
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44  C.J.S.  Insurance  §291  (1966) ; 

Employers  Liability  Asstir.   Corp.  v.    Wasson,  75   F.2d  749, 

753  (C.A.8, 1935); 

Paddleford  v.  Fidelity  and  Casualty  Co.  of  N.  Y.,  100  F.2d 

606,  611  (C.A.  7,  1939),  cert.  den.  306  U.S.  664. 

In  Reed  v.  The  Merchants  Mutual  Insurance  Company,  95 
U.S.  23,  30,  24  L.Ed  348,  349  (1877)  the  Supreme  Court,  in 
considering  the  proper  interpretation  to  put  upon  an  insurance 
provision  defining  the  risk  involved  said: 

"This  case,  upon  the  merits,  depends  solely  upon  the  con- 
struaion  to  be  given  to  the  clause  in  the  policy  before  referred 
to,  namely:  'the  risk  to  be  suspended  while  vessel  is  at  Baker's 
Island  loading;'  and  turns  upon  the  point  whether  the  clause 
means,  while  the  vessel  is  at  Baker's  Island  for  the  purpose  of 
loading,  or  while  it  is  at  said  Island  actually  loading.  If  it 
means  the  former,  the  Company  is  not  liable;  if  the  latter,  it 
is  liable.  .  .  .  Although  a  written  agreement  cannot  be  varied 
(by  addition  or  subtraction)  by  proof  of  the  circumstances  out 
of  which  it  grew  and  which  surrounded  its  adoption,  yet  such 
circumstances  are  constantly  resorted  to  for  the  purpose  of 
ascertaining  the  subject-matter  and  the  standpoint  of  the  parties 
in  relation  thereto.  Without  some  knowledge  derived  from 
such  evidence,  it  would  be  impossible  to  comprehend  the 
meaning  of  an  instrument,  or  the  effect  to  be  given  to  the  words 
of  which  it  is  composed.  This  preliminary  knowledge  is  as  in- 
dispensible  as  that  of  the  language  in  which  the  instrument  is 
written.  A  reference  to  the  actual  condition  of  things  at  the 
time,  as  they  appeared  to  the  parties  themselves,  is  often  nec- 
essary to  prevent  falling  into  mistakes  and  even  absurdities." 
(Emphasis  supplied). 

We  respectfully  suggest  that  the  District  Judge,  by  failing  to 
read  the  insurance  contract  in  the  light  of  the  contract  documents 
considered  by  both  the  joint  venture,  Leavell,  the  applicant  for 
the  insurance,  and  Fireman's  Fund,  the  insurer,  as  evidencing  and 
stating  the  risk  insured,  has  fallen  into  error  which  approaches 
in  degree  the  harsh  appellation  of  an  absurdity. 

Likewise  the  meaning  and  intent  of  an  insurance  contract  is 
to  be  determined  and  construed  as  of  the  time  it  is  effective. 
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1  Couch  on  Insurance  2d  §15:10  n.  17  (1959). 

The  Court  not  only  laid  aside  all  consideration  of  what  the 
parties  had  in  view  as  the  risk  insured — that  arising  from  the 
construction  of  the  bridge  in  question  as  judged  from  the  plans 
and  specifications  issued  by  EI  Paso — but  also  relied  upon  reasons 
for  denying  coverage  which  find  no  support,  even  remotely,  in  the 
language  of  the  policy. 

The  District  Judge  said: 

"To  say  that  the  workmen's  use  of  the  derrick  was  a  for- 
tuitous event  or  accident  is  to  ignore  the  plain  and  unam- 
biguous language  of  the  insurance  policy.  There  are  many 
neghgent  acts  that  one  may  conjecture  this  policy  was  intended 
to  cover:  loss  tiiat  resulted  from  workmen  rushing  or  hurrying 
to  complete  the  job,  slipping  or  falling  while  working,  a  minor 
alteration  in  the  method  of  construction,  etc. 

"In  this  case,  the  workmen's  acts  are  imputed  to  the  em- 
ployer, and,  therefore,  the  employer  is  bound  by  the  intentional 
deviation  from  the  designated  construction  plans  that  occurred 
here.  The  employees  either  disregarded  the  plans  or  were 
ignorant  of  them.  In  either  case,  the  contractor  was  at  fault 
for  either  not  informing  its  workers  of  the  plans,  or  in  failing 
to  supervise  their  conduct."  (Emphasis  added). 

The  Court  further  reasoned: 

"The  fact  that  the  plans  were  not  approved  by  the  insurance 
company,  prior  to  the  issuance  of  the  policy,  is  immaterial 
here  since  the  company  had  a  right  to  rely  on  the  method  of 
construction  to  be  submitted  in  accordance  with  sound  engi- 
neering principles.  In  fact,  it  could  be  said  that,  not  having 
seen  these  plans,  or  having  written  them,  the  defendant  is  not 
bound  by  the  usual  rule  applicable  to  insurance  policies,  namely: 
that  the  language  of  a  policy  is  construed  most  strongly  against 
the  insurance  company  issuing  the  policy.  Certainly  the  method 
of  construction  to  be  followed  in  the  building  of  the  bridge 
was  incorporated  by  reference  in  the  policy  and  was,  therefore, 
an  integral  part  thereof." 
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The  foregoing  reasoning  coupled  with  the  Court's  conclusion 
that  Allison  Steel  lost  the  policy  protection  through  "failing  to 
supervise  their  (employees)  conduct"  simply  wrote  all  hazard  to 
Fireman's  Fund  out  of  the  policy.  If  adherence  to  "sound  engi- 
neering principles"  plus  effeaive  supervision  of  all  employees  is 
required  of  Allison  Steel  to  keep  the  policy  in  effect,  Allison  Steel 
(and  Leavell)  became  in  practical  effect  a  self-insurer. 

The  Court's  conclusion  that  some  how  the  insurance  company's 
position  is  advantaged  by  the  fact  it  did  not  write  and  never  saw 
the  working  plans  and  procedures  and  therefore  the  language  of 
the  policy  in  respect  thereto  is  not  "construed  most  strongly  against 
the  insurance  company  issuing  the  policy"  is  neither  good  law 
nor  good  logic. 

So  also  the  Court's  conclusion  that  these  working  procedures 
which,  for  all  the  record  shows,  were  not  even  in  existence  when 
the  policy  was  written,  and  which  were,  in  any  event,  not  even 
known  to  or  seen  by  Fireman's  Fund  were  "incorporated  by  refer- 
ence in  the  policy  and  was  (were)  therefore  an  integral  part 
thereof"  must  be  rejected  as  wholly  without  support  in  con- 
tract or  insurance  law  and  quite  at  war  with  reason  and  logic. 

Fireman's  Fund  was  concerned  with  the  over-all  soundness  of 
the  plan  and  structure — it  was  not  concerned  with  the  detail  of 
how  the  job  was  to  be  done.  If  it  had  been  concerned  with  the 
day  to  day  work  and  how  it  was  to  be  accomplished,  it  would 
have  reviewed  the  working  drawings  which  Allison  Steel  pre- 
pared for  Leavell's  approval  prior  to  writing  the  policy  of  insur- 
ance involved. 

Certainly  Fireman's  Fund  should  have  put  its  insureds  upon 
notice  of  the  importance  it  attached  to  the  working  procedures 
prepared  for  Leavell's  approval  and  made  it  plain  to  Allison 
Steel  and  Leavell  that  any  deviation  from  these  procedures  as 
agreed  to  between  Leavell  and  Allison  Steel  would  be  fatal  to  the 
insurance  coverage  afforded  by  the  policy  if  this  was  in  fact  its 
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intent.  Certainly  when  Fireman's  Fund  limited  its  review  of  the 
design  and  method  of  construaion  of  the  bridge  structure  to  the 
plans  and  specifications  prepared  by  El  Paso  and  wrote  and 
issued  its  policy  of  insurance  in  reference  to  those  plans  and  speci- 
fications, it  may  not  now,  after  loss  sustained,  enlarge  or  add  to 
the  "blue  print"  which  all  parties  had  in  mind  when  the  policy 
was  written. 

The  derrick  herein  involved  is  no  more  than  a  contractor's  tool 
used  in  doing  the  'job  at  hand.  Likewise  the  block  and  tackle 
intended  for  use  on  the  wind  boom  cables  was  a  contractor's  tool 
also  to  be  used  in  doing  the  job.  In  principle  this  derrick  and  the 
block  and  tackle  are  in  the  same  catagory  as  contractors'  wrenches, 
hammers,  saws  and  the  many  other  items  of  equipment  utilized 
in  performing  a  construction  contract. 

Indeed,  the  District  Judge  concluded  that  the  derrick  was  a 
piece  of  contractors'  equipment.  So  also  was  the  block  and  tackle. 
Would  it  be  reasonable  to  conclude  that  because  a  workman  used 
a  wrench  with  a  four-foot  long  handle  rather  than  one  with  a 
one-foot  handle  as  the  procedures  may  have  indicated  thereby 
twisting  the  nut  to  be  tightened  off  rather  than  just  tightening  it 
that  the  general  method  of  construction  was  thereby  changed? 

The  method  of  construaion  here  involved  was  to  string  the 
cables  across  the  gorge,  fasten  them  at  each  end  and  position  them 
in  their  appropriate  places  in  the  bridge  structure.  These  cables 
were  to  be  lifted  as  indicated  to  the  side  of  the  bridge  tower  and 
moved  from  this  resting  place  and  fastened  to  the  raised  end  of 
the  wind  boom.  How  this  was  to  be  done  was  a  problem  within 
the  special  know-how  and  engineering  experience  of  the  contrac- 
tor. Whether  to  employ  for  this  purpose  a  block  and  tackle,  a 
derrick  or  a  hundred  Chinese  Coolies  pulling  upon  a  rope  was  for 
the  contractor  to  decide. 

No  case  has  been  found  in  point,  insofar  as  this  particular 
policy  exclusion  language  is  involved.  General  principles  of  con- 
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struction  as  applied  to  insurance  contracts  are  so  well  known  there 
is  no  point  in  lengthening  this  brief  with  a  re-run  of  the  cases. 

The  policy,  by  definition  of  Fireman's  Fund,  is  an  "all  risks" 
bridge  builders  policy.  The  annotator  of  the  subject  "Coverage 
Under  'All  Risks'  Insurance,"  Annot.,  88  A.L.R.2d  1122,  1125 
( 1963)  states  in  summary: 

Such  a  policy  is  to  be  considered  as  creating  a  special  type 
of  coverage  extending  to  risks  not  usually  covered  under  other 
insurance,  and  recovery  under  an  'all  risk'  policy  will  be  al- 
lowed for  all  fortuitous  losses  not  resulting  from  misconduct 
or  fraud,  unless  the  policy  contains  a  specific  provision  expressly 
excluding  the  loss  from  coverage.  The  insured  will  not  be  en- 
titled to  recover  where  the  loss  was  not  due  to  any  fortuitous 
event,  or  where  it  resulted  from  the  fraud,  or  possibly  some 
lesser  degree  of  misconduct  of  the  insured."  (Emphasis  sup- 
plied). 

In  General  American  Transportation  Corp.  v.  Sun  Insurance 
Office  Ltd.,  239  F.Supp.  844,  845-846  (E.D.  Tenn.  1965),  the 
Court  held  that  the  risk  of  negligence  by  the  plaintiff's  employees 
was  a  risk  covered  under  a  policy  insuring  plaintiffs  "  '*  *  *  all 
risks  of  physical  loss  or  damage  *  *  *  from  any  cause  *  *  * 
except  *  *  *'...'*  *  *  ( 1  )oss  or  damage  due  to  delay,  loss  of 
use,  *  *  *  or  other  consequential  loss  extending  beyond  the 
direct  physical  loss  or  damage  to  the  insured  property.  *  *  *'  " 
This  exclusion  concerning  "latent  defect"  is  analogous  to  defend- 
ant's interpretation  of  Section  3(g)'s  "deficiency  in  design,  speci- 
fications and  materials"  language. 

The  Court  stated : 

"The  first  question  for  adjudication,  therefore,  is  whether 
the  casualty  was  covered  by  the  insurance  contract  of  the 
parties. 

"The  Court  finds  that  the  damages  sustained  by  the  plain- 
tiff resulted  from  a  combination  or  occurence  of  proximate 
causes,  including  at  least  the  negligent  welding  by  the  plain- 
tiff's  workmen   in   prefabrication   of   the   highly-stressed   top 
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flange  of  the  insert  at  a  truss,  designated  as  truss  #3,  wliich 
apparently  failed  and  permitted  an  increased  deflection  of  that 
truss,  which  in  turn  resulted  in  local  or  general  buckling  of 
the  bottom  chord  involved  and  a  transfer  of  the  resulting  over- 
loading to  adjacent  trusses;  that,  thereupon,  the  entire  false- 
work system  failed  almost  simultaneously.  It  would  be  redund- 
ant to  undertake  to  fix  any  further  cause  of  loss,  because  "*  *  * 
where  a  policy  expressly  insures  against  direct  loss  and  damage 
by  one  element,  but  excludes  loss  or  damage  caused  by  an- 
other element,  the  coverage  extends  to  the  loss  even  though 
the  excluded  element  is  a  contributory  cause.  *  *  *'  Fireman's 
Fund  Ins.  Co.  of  San  Francisco  v.  Hanley,  C.A.  6th  (1958) 
252  F.2d  780,  783,  785  [1],  citing  Pearl  Assurance  Company, 
Ltd.  V.  Stacey  Brothers  Gas  Const.  Co.,  C.  A.  6th  ( 1940),  114 
F.2d  702,  705  [5}.  Any  such  negligence  of  the  plaintiff's 
workmen  in  making  the  prefabrication  welds  constituted  a 
fortuitous  and  extraneous  event  and  was  not  a  necessary  or 
normal  consequence  of  the  work.  '*  *  The  risk  of  negligence 
does  not  come  within  any  exception  to  the  policy  and  therefore 
it  is  an  insured  peril.  *  * '  Associated  Engineers,  Inc.  v.  Ameri- 
can National  Fire  Ins.  Co.,  D.C.Cal.  (1959),  175  F.Supp. 
352  [1],  citing  Central  Manufaaurers'  Mutual  Ins.  Co.  v. 
Elliott,  C.A.  10th  (1949),  177  F.2d  1011;  Fed.  Ins.  Co.  v. 
Tamiami  Trails  Tours,  C.A.  5th  (1941),  117  F.2d  794; 
New  York  New  Haven  &  Hartford  R.R.Co.  v.  Gray,  C.A.  2d 
(1957)  240F.2d460."  (Emphasis  supplied). 

See  also  generally: 

Kraftsow  v.  Brown,  94  A.2d  183  (Pa.Super.  1953); 
Glassner  v.  Detriot  Fire  and  Marine  Ins.  Co.. 

23  Wis.2d  532,  127  N.W.2d  761,  764  (1964); 
Sincoff  V.  Liberty  Mutual  Fire  Insurance  Co., 

11   N.Y.2d   386,  230  N.Y.S.2d   13,   183   N.E.2d  899 

(1962); 

Jewelers  Mutual  Ins.  Co.  v.  Balogh,  272  F.2d  889  (C.A.  5, 

1959); 
Associated  Engineers,  Inc.  v.  American  Nat.  Fire  Ins.  Co., 

175  F.Supp.  352  (D.CN.D.Cal.  S.D.  1959). 

In  the  last  cited  case,  the  District  Judge  well  charaaerized  this 
type  of  policy  as  follows: 
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"Defendant  does  not  seriously  dispute  plaintiff's  explanation 
of  how  the  loss  was  caused  but  contends  that  'poor  workman- 
ship' is  not  a  peril  covered  by  the  policy.  According  to  its 
terms  the  policy  provides  coverage  on  all  property  'against  all 
risks  of  physical  loss  or  damage  from  any  cause  howsoever  and 
wheresoever  occurring'  until  the  work  has  been  completed 
and  accepted.  An  explicit  exception  to  the  above  coverage  is 
'loss  or  damage  caused  by  wear,  tear,  gradual  deterioration 
and/or  inherent  vice.'  This  type  of  policy  is  generally  referred 
to  as  All-Risk  insurance  and  it  is  unlike  other  types  in  that  it 
does  not  specify  the  events  which  must  cause  loss  or  damage 
before  the  insurer  is  liable;  it  is  a  promise  to  pay  upon  the 
fortuitous  and  extraneous  happening  of  loss  or  damage  from 
any  cause  whatsoever.  The  uncontroverted  evidence  reveals  that 
the  loss  was  not  attributable  to  normal  wear  and  tear,  inherent 
vice  or  gradual  deterioration  in  the  pipes  or  collars,  nor  to  any 
wilful  act  by  the  plaintiff.  The  entire  loss  was  clearly  caused 
by  negligence  on  the  part  of  Associated,  a  fortuitous  and  ex- 
traneous event  and  not  a  necessary  or  normal  consequence  of 
the  work."  Associated  Engineers,  Inc.  v.  American  Nat.  Fire 
Ins.  Co.,  supra  at  353.  (Emphasis  supplied). 
That  negligence  is  no  defense  to  a  property  loss  claim  under 
a  fire  or  similar  policy  see: 

Central  Manufacturer's  Mut.  Ins.  Co.  v.  Elliott,   111  F.2d 
1011  (C.A.IO,  1950); 

U.S.  V.  Eagle  Star  Ins.  Co., 

201  F.2d  764  (C.A.9,  1952),  reversing  196  F.2d  317. 

CONCLUSION 

It  is  respectfully  asserted  that  the  judgment  of  the  District 
Court  should  be  reversed  with  directions  that  judgment  be  entered 
finding  Fireman's  Fund  liable  to  Allison  for  the  losses  occasioned 
by  the  falling  of  the  wind  boom  cable  as  claimed  by  Allison. 

Respectfully  submitted, 
Mark  Wilmer 
SNELL  &  WILMER 
Attorneys  for  Appellants 
400  Security  Building 
Phoenix,  Arizona 
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I  certify  that,  in  connection  with  the  preparation  of  this  brief, 
I  have  examined  Rules  18  and  19  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion,  the 
foregoing  brief  is  in  full  compliance  with  those  rules. 
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JURISDICTION 

The  appellee  concurs  in  aj^pellants'  statement  of  jurisdic- 
tion. 

STATEMENT  OF  THE  CASE 

By  agreement  between  the  parties  herein,  the  case  at  bar 
was  submitted  for  decision  to  the  District  Court  upon  an 
"Agreed  Statement  of  Facts"  (T.R.  23-30)*  in  addition  to 
several  exhibits  admitted  in  evidence.  The  District  Court  in 


*T.R. — Transcript  of  Record. 


2 
its  decision  (T.R.  31-42)  adopted  the  "Agreed  Statement  of 
Facts"  as  its  findings  of  facts  (T.R.  31).  The  appellants, 
however,  in  this  appeal  did  not  set  forth  the  "Agreed  State- 
ment of  Facts"  upon  which  the  case  was  tried,  l)ut  rather 
presented  a  paraphrased  and  somew-hat  less  than  candid 
version  of  the  "Agreed  Statement  of  Facts."  For  this  rea- 
son the  "Agreed  Statement  of  Facts"  as  adopted  by  the 
parties  and  District  Court  are  set  forth  here : 

1.  The  corporate  status  of  the  parties,  the  citizenship  of 
each  party  is  as  alleged  in  Plaintiffs'  Complaint.  The  amount 
in  controversy  in  this  cause,  exclusive  of  interest  and  costs, 
exceeds  the  sum  of  $10,000.00. 

2.  On  or  al)out  November  28,  19G1,  C.  li.  Leavell  &  Com- 
pany and  River  Construction  Corporation,  as  a  joint  ven- 
ture, (hereinafter  referred  to  as  "Leavell")  contracted  witli 
El  Paso  Natural  Gas  Company  to  construct  and  erect  a 
single  span  pipeline  suspension  bridge  over  the  Flaming 
Gorge  Reservoir  in  Wyoming,  near  Dutch  John,  Utah. 

3.  On  or  about  December  1,  1961,  Allison  Steel  Manu- 
facturing Co.,  (hereinafter  referred  to  as  "Allison")  en- 
tered into  a  subcontract  with  Leavell,  under  which  subcon- 
tract Allison  contracted  to  supply  the  recjuired  materials 
and  construct  and  erect  said  bridge. 

4.  The  specifications  and  design  pursuant  to  which  said 
])ridge  was  to  be  constructed  were  prepared  by  or  under 
the  direction  of  El  Paso  Natural  Gas  Company  and  were 
submitted  to  Fireman's  Fund  Insurance  Company  (here- 
inafter referred  to  as  "Fireman's  Fund")  prior  to  tlie  time 
it  executed  the  insurance  policy  upon  wliich  this  suit  has 
been  brought. 

5.  Upon  the  award  of  th(>  subcontract  referred  to  in 
paragraph  3  hereof  to  Allison,  Allison  prepared  and  sub- 
mitted to  Leavell  drawings  and  erection  procedures  plans 
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detailing  and  showing  how  Allison  proposed  to  accomplish 
the  construction  and  erection  of  said  bridge  for  approval 
by  Leavell.  These  plans  and  erection  procedures  drawings 
were  not  shown  to  or  considered  by  Fireman's  Fund  prior 
to  the  execution  and  delivery  of  said  policy  of  insurance  by 
said  Company. 

6.  Upon  the  award  of  said  contract  by  El  Paso  to 
Leavell,  Leavell  applied  to  Fireman's  Fiind  for  a  policy  of 
insurance  in  favor  of  Leavell  "For  their  account  and/or 
the  account  of  their  Subcontractors"  and  Fireman's  Fund 
issued  its  "Bridge  Builders  All  Risks"  Form  insuring  said 
insureds  in  the  sum  of  $767,206.00  on  property  described 
as  "Single  Span  Suspension  Pipeline  Bridge  to  be  located 
over  the  Flaming  Gorge  Reservoir."  The  copy  of  this  in- 
surance policy  attached  to  Plaintiffs'  Complaint  is  a  true 
and  correct  copy  of  said  policy  of  insurance.  This  policy  of 
insurance  was  a  form  policy  prepared  by  Fireman's  Fund. 

7.  The  plans  and  specifications  for  said  bridge  called  for 
tlie  erection  of  a  high,  generally  "H"  shaped  tower  on  each 
side  of  the  Flaming  Gorge  Reservoir  supporting  a  set  of 
6  "main"  cables  anchored  to  the  ground  substantially  back 
from  the  base  of  each  tower  and  strung  over  the  top  of  the 
tower  across  the  Reservoir  Gorge  to  the  top  of  the  opposite 
tower  and  in  turn  anchored  in  the  ground  substantially 
back  fi'om  the  base  of  the  tower.  These  cables  were  2^4:"  in 
diameter  and  served  to  support  the  pipeline  across  the 
Flaming  Gorge  Resei-voir  as  suspended  by  suitable  attach- 
ments from  and  below  these  main  cables. 

8.  A  second  set  of  cables  was  also  called  for  by  the  plans 
and  specifications  known  as  "wind  boom"  cables.  These 
cables,  two  in  number,  served  the  pui'pose  of  stabilizing 
the  towers  against  the  force  of  the  wind.  A  boom  (a  long 
round  timber  or  pole)  was  to  be  attached  on  the  side  of  each 
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pull  against  this  steel  place,  the  weld  gave  way  and  the  wind 
boom  cable  fell  to  the  ground,  shearing  off  the  wind  boom 
from  the  tower  and  causing  other  extensive  damage  to  the 
tower  and  the  cable  itself. 

15.  Why  the  workmen  did  not  follow  the  proper  pro- 
cedures and  use  the  proper  method  in  attem])ting  to  position 
this  wind  boom  cable  lias  not  been  established.  Either  these 
workmen  had  not  reviewed  the  required  erection  procedures 
in  this  instance  or  "took  a  chance"  thereby  avoiding  the 
extra  work  required  in  going  to  the  top  of  the  tower,  disen- 
gaging tlic  block  and  tackle  rroin  (he  toji  of  the  derrick  and 
re-attaching  it  to  the  corner  of  the  tower  at  the  top  of  the 
tower. 

16.  These  derricks  were  to  have  been  I'emoved  from  the 
top  of  the  tower  when  they  had  served  their  purpose  as  they 
were  not  a  part  of  the  permanent  installation. 

QUESTION  PRESENTED 

The  basic  issue  on  this  apjical  is  whetlier  the  policy  of 
insurance  issued  by  appellee  to  the  appellants  afforded 
coverage  for  the  particular  loss  which  occurred  in  this  case. 

ARGUMENT 

There  is  no  dispute  as  to  tlie  actual  cause  of  the  accid(>nt 
in  (juestion — the  emi)loyees  of  the  appellant  Allison  Steel 
Manufacturing  Company  (hereinafter  referred  to  as  "Al- 
lison") failed  to  follow  the  ])roper  erection  jirocedures 
when  they  used  tlic  derrick  to  lift  the  wind  cables.  The 
method  of  construction  specified  in  the  phuis  and  erection 
procedure  drawings  was  not  followed  and  as  a  result  the 
damage  occurred.  The  policy  of  insurance  issued  by  the 
appellee  Fireman's  Fund  Insurance  Company  did  not  cover 
any  damage  or  loss  if  the  method  of  construction  was 
changed  during  the  ])olicy  term  witliout  a])proval.  Tlie 
pertinent  language  of  the  policy  is  as  follows : 
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"4.     This  policy  shall  be  void  unless  othenvise  pro- 
vided by  agreement  in  writing  added  hereto,  if : 

"(a)  The  general  design  or  method  of  construction 
be  materially  altered  or  changed  during  the 
policy  term;" 

There  is  little  room  for  disagreement  that  if  the  derrick 
in  ({uestion  was  not  designed  or  intended  to  be  used  to  lift 
the  wind  cable,  but  notwithstanding  this  it  was  used  to  lift 
the  wind  cable,  it  certainly  constituted  a  material  change 
in  the  method  of  construction.  This  change  in  the  metliod 
of  construction  which  caused  tlie  loss  was  precisely  the 
type  of  risk  excluded  from  coverage.  It  is  obvious  that 
the  parties  did  not  intend  to  purchase  a  policy  of  insurance 
covering  the  construction  and  erection  of  the  l^ridge  when 
the  method  of  accomplishing  the  construction  or  erection 
would  be  changed  by  some  workmen  on  the  Job.  The  Dis- 
trict Court  properly  found  that  under  the  circumstances  the 
IDolicy  of  insurance  did  not  provide  coverage  for  the  re- 
sulting loss.  The  Court  said: 

"The  Court  is  of  the  view  that  tliis  loss  occurred 
during  a  period  of  time  when  the  policy  was  not  in 
effect  because  the  use  to  which  the  derrick  was  put 
to  lift  the  wind  boom  cables  constituted  a  material 
alteration  or  change  in  the  method  of  construction.  It 
was  agreed  by  the  parties  that  the  derrick  as  designed 
by  Allison  was  intended  to  be  used  only  for  lifting  and 
moving  the  main  cables  and  was  not  designed  for  use 
in  lifting  and  jDlacing  the  wind  Iwom  cables.  To  say  that 
the  workmen's  use  of  the  derrick  was  a  fortuitous  event 
or  accident  is  to  ignore  the  plain  and  unambiguous 
language  of  the  insurance  policy."  (T.R.  41) 

The  appellants'  main  contention  is  that  since  tlie  partic- 
ular erection  j)rocedure  drawings  (Exhibit  2a — d)  were  not 


examined  or  seen  by  the  insurance  company  prior  to  the 
issuance  of  the  policy,  any  failure  to  follow  such  ])lans  could 
not  constitute  a  change  in  the  method  of  construction 
within  the  meaning  of  the  exception.  The  argument  is  witli- 
out  merit  for  the  reason  that  the  insurer  was  entitled  to 
place  reliance  upon  the  supplemental  erection  procedure 
plans  detailing  how  Allison  proposed  to  accomi^lish  the 
construction  of  the  bridge  particularly  since  such  construc- 
tion plans  had  to  be  approved  by  the  Consulting  Engineers 
hired  by  the  VA  Paso  Natural  (Jas  Company  (hereinafter 
referred  to  as  "El  Paso"). 

It  should  be  noted  here  that  the  general  design  of  the 
bridge  was  set  forth  in  El  Paso's  plans  and  sjiecifications 
(Exhibit  1).  However,  the  metliod  of  construction  was  not 
fully  set  forth  in  El  Paso's  original  plans  and  specifications 
but  rather  these  plans  contemplated  additional  plans  and 
working  drawings  or  erection  procedures  to  be  later  fur- 
nished by  the  contractor  (Allison  in  this  case)  which  were 
necessary  or  required  to  supplement  El  Paso's  plans  and 
specifications.  These  supplemental  plans  had  to  be  a])proved 
by  the  Consulting  Engineers  as  required  by  El  Paso's 
original  phuis  and  specifications.  A  brief  review  of  P]xhibit 
1  will  amply  demonstrate  this  point.  Section  2.1.8  entitled 
"Construction  Plans"  provides  as  follows: 

"The  Contractor  shall  prepare  such  construction 
plans  as  are  necessary  to  show  in  detail  the  temporary 
work  and  methods  of  construction  he  proposes  to  use. 
In  order  to  satisfy  the  Engineers  that  the  Plans  and 
methods  he  proposes  using  in  constructing  the  work 
will  furnish  a  completed  Work  in  strict  accordance 
with  the  Plans  and  Specifications,  and  within  the  time 
limits  required,  the  Contractor  shall  submit  comjilcte 
prints  of  such  plans  to  the  Engineers,  in  triplicate, 
for  examination  and  possible  conunents."  (Emphasis 
Added) 
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Section  11.4.1  provides: 

"Considerably  in  advance  of  the  initiation  of  erection 
work,  the  Contractor  shall  submit  to  the  Engineers 
working  drawings  of  the  methods  of  erection  and  guy- 
ing which  he  proposes." 

Section  2.1.4  provides : 

"Any  deviation  from  the  Plans,  the  Specifications  and 
approved  working  drawings  as  may  be  required  by  the 
exigencies  of  the  construction,  shall  in  all  cases,  Ije 
approved  by  the  Engineers  in  writing." 

It  should  be  noted  here  that  the  term  engineers  referred 
to  in  Sections  2.1.8  and  2.1.4  is  defined  in  Section  1.1.2  as 
the  Consulting  Engineers  hired  by  the  El  Paso  Natural  Gas 
Company.  It  should  also  be  noted  that  the  term  Contractor 
used  in  Sections  2.1.8  and  11.4.1  not  only  include  C.  H. 
Leavell  &  Company  and  the  River  Construction  Corpora- 
tion, but  also  any  subcontractors  which,  of  course,  includes 
Allison  Steel.    Section  1.1.13  states  that  the : 

"Contractor  shall  cause  each  assignee  or  sub-contractor 
to  assume  aU  obligations  of  Contractor  hereunder  to 
the  full  extent  same  may  be  applicable  to  the  portions 
of  the  Work  assigned  or  sub-contracted." 

It  is  clear  that  the  insurer  in  determining  the  risk  and  in 
agreeing  to  provide  the  policy  of  insurance  was  well  aware 
after  reviewing  El  Paso's  plans  and  specifications  that 
there  would  be  additional  plans  and  specifications  setting 
forth  such  things  as  the  erection  procedures  for  the  wind 
cables  and  that  such  plans  and  specifications  would  have  to 
be  approved  by  the  Consulting  Engineers.  The  erection 
procedure  drawings  prepared  by  Allison  Steel  (Exhibits 
2a — d),  setting  forth  the  method  of  construction  for  the 
erection  of  the  wind  cables  were  such  additional  plans.  To 
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say  that  these  additional  plans  were  not  incorporated  and 
included  in  the  general  plans  and  specifications  set  forth 
by  El  Paso  for  the  method  of  construction  of  the  bridge 
flies  in  the  face  of  reason  and  ignores  the  circumstances 
surrounding  the  entire  transaction.  The  District  Court 
succinctly  analyzed  the  problem  as  follows : 

"The  fact  t])at  the  jjlans  were  not  approved  by  the 
insurance  company,  prior  to  the  issuance  of  the  policy, 
is  immaterial  here  since  the  company  had  a  right  to 
rely  on  the  method  of  construction  to  be  submitted  in 
accordance  with  sound  engineering  principles. 

"Certainly  the  method  of  construction  to  I)e  followed  in 
the  building  of  the  l)ridg('  was  incorporated  l)y  refer- 
ence in  the  policy  and  was,  therefore,  an  integral  part 
thereof." 

Tt  should  be  observed  here  that  an  exhaustive  search  of 
the  case  law  has  not  revealed  any  decision  substantially 
similar  to  the  controversy  presently  under  consideration. 
In  such  a  circumstance  it  is  well  settled  that  with  regard  to 
the  meaning  of  the  words  or  terms  in  the  policy,  the  proper 
criterion  for  construing  such  words  or  tei-nis  is  to  give  them 
a  meaning  consistent  with  conunon  understanding.  See  e.g., 
American  Casualty  Co.  of  Reading,  Pa.  v.  Myrick,  304  F.2d 
179  (5th  Cir.  1902).  In  this  regard  the  conunon  meaning 
of  the  words  "method"  and  "construction"  are  delined  in 
Webster's  New  20th  Century  Dictiotmry,  Second  Edition, 
as  follows: 
Method : 

"1.  a  way  of  doing  anything;  mode;  procedure; 
process;  especially,  a  regular,  orderly,  definite  i)ro- 
cedure  or  way  of  teaching,  investigating,  etc." 
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Construction : 

"1.  the  act,  or  process  of  l)iulding,  or  of  devising' 
and  forming;  faljrication ;  erection. 

2.  the  manner  or  method  of  building;  the  Avay  in 
wliich  a  tiling  is  made  or  put  together;  structure; 
organization;  as,  a  machine  of  intricate  coustmc- 
tion." 

There  is  no  question  that  Allison-prepared  supplemental 
plans  (Exhibits  2a — d),  detailing  how  the  various  cables 
were  to  be  erected,  set  forth  the  "method  of  construction" 
for  this  i^hase  of  the  building  of  the  bridge  and  the  District 
Court  properly  so  found.  There  is  also  no  question  that 
the  policy  of  insurance,  although  an  "all  risks"  type,  specifi- 
cally and  clearly  excluded  coverage  for  any  loss  resulting 
from  an  unauthorized  change  in  the  method  of  construc- 
tion. It  is  fundamental  that  where  the  parties  intend  that 
a  particular  peril  be  excluded  from  a  policy  of  insurance 
and  that  intent  is  clearly  expressed,  effect  should  be  given 
to  the  exclusion.  American  Casualtij  Co.  of  Beading,  Pa.  v. 
Ml/rick,  supra.  There  is  no  question  that  an  insurer  may 
lawfully  limit  liability  by  excluding  certain  risks  from 
coverage,  and  while  an  insured  is  engaged  in  such  risks, 
coverage  is  suspended.  Roberts  v.  Underwriters  at  Lloijds 
London,  195  F.  Supp.  16S  (Idaho  1961).  It  should  be  re- 
emphasized  here  that  the  purpose  of  an  exception  in  a 
policy  is  to  take  something  out  of  the  contract  which  Avould 
otherwise  have  been  left  in.  American  CasuaJty  Co.  of 
Keadinf/,  Pa.  v.  Myrich,  supra;  D.M.A.F.B.  Fed.  Cr.  U.  v. 
Employers  Mut.  L.  Ins.  Co.  of  Wis.,  9(3  Ariz.  399,  396  P.2d 
20  (1964);  Maryland  Casualty  Co.  r.  Texas  Fireproof 
Storage  Co.,  69  S.W.2d  826  (Texas  1934). 

A  careful  review  of  the  various  exhibits  and  in  })articular 
exhibits  1  and  2  (a — d)  will  reveal  that  the  District  Court's 
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analysis  of  the  problem  and  interpretation  of  the  insur- 
ance policy  coverage  question  was  manifestly  corri'ct  and 
although  the  problem  is  essentially  a  legal  (juestion,  the 
District  Court's  careful  analysis  in  this  case  should  be 
entitled  to  great  weight  in  tliis  Court.  See  Edivards  r. 
American  Home  Assurance  Company,  361  F.i'd  G22  (9tli 
Cir.  1960).  The  appellants'  unfounded  criticism  of  the  rea- 
soning and  ruling  of  the  District  Judge  who  tried  the  case 
in  the  court  below  is  wholly  uncalled  for.  Nothing  in  the 
record,  or  otherwise  we  miglit  add,  justilies  the  charge 
that  the  District  Judge  "has  fallen  into  error  which  ap- 
l)roach('s  in  degree  the  harsh  appellation  of  an  absurdity" 
(Br.  10)*;  or  the  statement  that  the  Court  "laid  aside  all 
consideration  of  what  the  parties  had  in  view  as  the  risk 
insured"  and  "relied  upon  reasons  for  denying  coverage 
which  find  no  sujjport,  even  remotely,  in  the  language  of  the 
policy"  (Br.  19) ;  or  the  statement  that  the  Court's  con- 
clusion "must  be  rejected  as  wholly  without  support  in  con- 
tract or  insurance  law  and  quite  a  war  with  icason  and 
logic"  (Br.  20).  Nor  can  we  find  any  justification  for  the 
gratuitous  remark  concerning  "a  hundred  Chinese  Coolies 
pulling  upon  a  rope"  (Br.  21). 

CONCLUSION 

It  is  respectfully  urged  that  tlie  judgment  of  the  District 
Court  be  affirmed. 

Respectfully  submitted, 

I'mnp  A.  Bobbins 
Craig  R.  Kepner 

MOOUE,  ROMLEY,  KaPLAN, 

RoBBiNs  &  Green 

Ifino  Arizona  Title  Building 
Phoenix,  Arizona 

Attorneys  for  Appellee 


•Br. — Opening  Brief  of  Appellants. 
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I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  uiy 
opinion,  the  foregoing  brief  is  in  full  conij)liance  with  those 
rules. 

Craig  R.  KKP>rER 

Attorncjj  for  Appellee 


No.  21180 

IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


C.  H.  LEAVELL  &  COMPANY,  a  Texas 
corporation,  and  RIVER  CONSTRUCTION 
CORPORATION,  a  Delaware  corporation, 
a  Joint  Venture,  and  ALLISON  STEEL 
MANUFACTURING  CO.,  an  Arizona  cor- 
poration, 

Appellants, 

vs. 

FIREMAN'S  FUND  INSURANCE 
COMPANY,  a  California  corporation. 

Appellee. 


Appeal  from  the 

United  States 

^   District  Court  for 

the  District  of 

Arizona 


APPELLANTS'  REPLY  BRIEF 

pr  1   1       ^  jQ  MARK  WILMER 

SNELL  &  WILMER 
OCT    1  1  1966  Attorneys  for  Appellants 

WM.  B.  LUCK,  CLERK 


IMOV    41S68 


CITATIONS 
CASES 

Page 

Neu-  York  Times  Co.  v.  Sullivan.  375  US  254,  84  S  Ct 

710,  11  L  ed  2d  686  1 


No.  21180 

IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 
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APPELLANTS'  REPLY  BRIEF 


The  suggestion  made  by  appellee  that  appellants'  fact  state- 
ment is  "somewhat  less  than  candid"  may  come  within  some 
oblique  application  of  the  rationale  of  the  rule  of  New  York 
Times  Co  v.  Si/llivan,  375  US  254,  84  S  Ct  710,  1 1  L  ed  2d  686 
(1964)  as  "uninhibited  and  robust  debate."  However,  it  would 
have  been  helpful  if  in  fact  appellants'  bias  induced  a  more 
optimistic  view  of  the  facts  that  the  record  warrants,  appellee 
in  justification  of  its  imputation  of  chicanery  to  appellants,  had 
cited  book  and  verse  to  justify  its  unsupported  assertion. 


The  net  of  appellee's  responding  argument  is  that  the  negli- 


gence  of  Allison's  employees,  in  "taking  a  chance"  by  using  a 
hoisting  block  and  tackle  attached  in  a  different  manner  to  a 
different  part  of  the  tower  from  that  directed  by  Allison,  in 
lifting  a  wind  boom  cable  constitutes  a  "change  in  method  of 
construction,"  thereby  voiding  the  policy  coverage. 

There  was  no  claim  or  showing  that  any  responsible  official  of 
Allison  knew  of  or  authorized  this  shortcut.  It  could  not  there- 
fore constitute  a  "change  in  method  of  construction"  by  Allison: 
at  best  it  was  an  unauthorized  shortcut  by  Allison's  employees 
which  certainly  is  one  of  the  risks  the  contractor  fears  and 
insures  against  —  carelessness  or  other  departure  from  the 
standard  of  care  expected  of  its  employees. 

When  appellee  argues  that  the  insurer  was  entitled  to  assume 
and  rely  upon  the  assumption  that  appropriate  working  plans  and 
procedures  would  be  outlined  by  Allison  and  that  departure 
therefrom  would  void  the  policy  coverage,  appellee  does  assert 
what  amounts  to  an  absurdity.  By  like  reasoning,  since  the  plans 
and  specifications  require  that  the  construction  and  work  shall 
be  done  in  a  careful  and  workmanlike  manner,  the  conclusion 
follows  that  any  loss  resulting  from  negligence  on  the  part  of 
an  employee  likewise  does  not  come  within  the  "all  risks"  cover- 
age provided  by  appellee's  policy  of  insurance. 

Appellants  have  no  apology  to  offer  for  their  criticized  assertion 
to  the  effect  that  if  Allison  elected  to  use  100  Chinese  coolies 
hauling  on  a  rope  to  raise  material  into  place  it  was  no  concern  of 
the  insurer.  Insurer  made  no  inquiry  as  to,  and  received  no 
assurances  as  to,  what  source  of  energy  was  to  supply  the  power 
to  erect  any  part  of  the  structure. 

We  likewise  offer  no  apologies  for  the  balance  of  the  criticized 
arguments  for  which  appellants  are  taken  to  task  at  page  12  of 
Appellee's  Brief. 

We  again  say  that  for  appellee  to  assert  that  working  drawings 


which  appellee  never  saw  or  relied  upon  in  considering  if  it 
desired  to  write  the  policy  here  sued  upon  or  in  computing  the 
premium  to  be  charged  therefor  are,  in  legal  effect,  written  into 
and  become  part  of  a  policy  of  insurance  written,  (probably 
before  these  drawings  were  even  made)  comes  probably  nearer 
to  an  absurdity  than  a  mere  approach. 

The  casualty  which  caused  appellee's  loss  here  sued  for  was 
caused  by  the  inattention  or  disobedience  of  Allison's  employees 
to  Allison's  orders  as  to  how  the  task  at  hand  should  be  ac- 
complished. This  may  have  been  intentional  and  the  result  simply 
of  the  employees'  desire  to  make  use  of  a  shortcut,  thereby  saving 
time  and  effort,  or  it  may  have  been  that  in  the  stress  of  work- 
ing in  this  isolated  area,  plans  were  not  readily  at  hand  or  not  too 
closely  adhered  to,  but  in  any  event,  it  is  something  v.'hich  was 
not  authorized  by  or  known  to  Allison  prior  to  the  time  the 
casualty  occurred.  We  therefore  say  that  to  contend  such  a 
wrongful  deviation  by  a  workman  from  his  employer's  directions 
as  to  how  a  task  should  be  performed  can  be  considered  a 
"change  in  method  of  construction"  is,  to  say  the  least,  lacking  in 
substantial  merit. 
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CONCLUSION 

The  judgment  below  should  be  reversed  with  directions  to 
enter  judgment  finding  appellants  are  entitled  to  recover  their 
losses  attributable  to  the  casualty  described  in  Appellants'  Com- 
plaint. 

Respectfully  submitted, 

SNELL  &  WILMER 

By  Mark  Wilmer 
Attorneys  for  Appellants 
400  Security  Building 
Phoenix,  Arizona  85004 

I  certify  that,  in  connection  with  the  preparation  of  this  brief, 
I  have  examined  Rules  18  and  19  of  the  United  States  Court  of       • 
Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion,  the  fore- 
going brief  is  in  full  compliance  with  those  rules. 


Mark  Wilmer 
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BRIEF  FOR  PETITIONER 
SOUTHWESTERN  CABLE  CO. 


JURISDICTIONAL  STATEMENT 

Jurisdiction  is  founded  on  the  provisions  of  Section  402(a)  of  the 
Communications  Act  of  1934,  as  amended,  47  U.S.C.  402(a),  and  Section 
2  and  3  of  the  Judicial  Review  Act  of  1950,  as  amended,  5  U.S.C.  Sections 
1032  and  1033.    The  venue  of  this  proceeding  is  placed  in  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  pursuant  to  Section  3  of  the 
Judicial  Review  Act  of  1950,  5  U.S.C.  1033. 

The  Order  which  this  Court  is  here  asked  to  review  and  set  aside 
was  issued  by  the  Federal  Communications  Commission  (herein  "Com- 
mission") on  July  25,  1966,  as  corrected  by  Erratum  released  July  26, 
1966  in  proceedings  before  it  styled  Midwest  Television,  Inc.  (KFMB- 
TV),  Petitioner,  and  Southwestern  Cable  Co.,  et  al,.  Respondents,  FCC 
Docket  No.  16786.   (R.  577-595,  596-598)  That  Order,  inter  alia,  granted 
the  request  of  Midwest  Television,  Inc.  for  "temporary  relief"  and,  with- 
out any  opportunity  for  prior  hearing,   directed  Petitioner  to  confine 
delivery  of  Los  Angeles  television  signals  over  its  community  antenna 
television  system  only  to  those  subscribers  within  geographic  areas 
served  on  February  15,  1966  and  to  persons  who  began  receiving  serv- 
ice, or  who  had  accepted  service  prior  to  the  date  of  the  Commission's 
Order. 

The  Commission  order  further  provided  that  such  "temporary  relief" 
shall  not  become  effective  until  judicial  determination  of  the  motion  for 
a  stay  in  the  case  of  any  respondent  which  seeks  judicial  review  and  a 
judicial  stay  within  fourteen  days  of  the  Order.    Such  motion  was  timely 
filed  by  the  Petitioner;  and  this  Court  on  August  23, 1966,  issued  and  inter- 
locutory injunction  staying  the  effectiveness  of  the  above  described 
Order,  pending  disposition  of  this  Review  proceeding. 


STATEMENT  OF  THE  CASE 

Petitioner  operates  a  community  antenna  television  (CATV)  system 
pursuant  to  a  30  year  franchise  issued  by  the  City  of  San  Diego  and  which 
became  effective  October  30,  1964.  '    This  franchise  granted  Petitioner 
the  right  to  operate  a  CATV  system  within  the  corporate  limits  of  San 
Diego  in  an  area  lying  north  of  the  San  Diego  River  channel.    By  unani- 
mous vote,  the  San  Diego  City  Council  declared  the  proposed  CATV 
service  to  be  in  the  ".  .  .  best  interest  of  San  Diego  and  its  inhabitants". 
Pursuant  to  this  franchise,  Southwestern  promptly  undertook  construc- 
tion of  a  CATV  system  and  commenced  service  to  subscribers  on 
December  22,  1965.    As  of  February  15,  1966,  the  system  consisted  of 
approximately  45  miles  of  plant  with  approximately  350  subscribers  who 
were  provided  with  the  signals  of  the  local  San  Diego  television  stations 
and  Los  Angeles  television  stations. 

During  the  time  of  this  construction,  the  Commission  exercised  no 
authority  over  CATV  systems,  which,  like  Petitioner  received  television! 
signals  by  off-the-air  pickup.    The  Commission's  relationship  to  CATV 
was  indirect  and  was  limited  to  systems  which  depended  upon  microwave 
facilities. 


CATV  systems  are  generally  located  in  areas  where  reception  of  television 
signals  is  not  feasible  or  is  unsatisfactory  becauseof  terrain,  weather,  or  because 
the  area  is  too  far  from  a  television  station.    In  such  area,  a  community  antenna 
is  erected  on  a  mountain  or  other  high  elevation  where  the   reception  of  the 
desired  stations  is  strong  and  clear.    From  such  central  location  ("head-end" 
site)  the  CATV  system  distributes  television  signals  by  wire  to  homes  of  the 
viewing  public  who  subscribe  and  who  are  usually  required  to  pay  an  installation 
charge  and  a  fixed  monthly  fee. 

In  the  case  of  San  Diego,  the  essential  effect  of  CATV  is  not  merely  to  solve  i 
reception  problems  stemming  from  terrain,  distance  and  weather  but  also  to  en- 
able San  Diegans,  who  now  receive  programs  on  only  two  VHF  television  stations 
to  secure  as  wide  a  choice  of  television  programs,  news,  documentaries,  sports 
information,  educational  programming,  and  entertainment  as  their  neighbors  a 
few  miles  to  the  north  in  Orange  County  and  Los  Angeles,  where  seven  VHF  tel- 
evision stations  are  allocated. 


It  was  not  until  March  8,  1966,  with  the  release  of  the  Second  Report 
and  Order  ^  that  the  Commission  purported  to  assert  regulatory  author- 
ity over  CATV  systems  of  the  type  constructed  and  operated  by  Peti- 
tioner. ^ 

In  essence,   that  Report  and  Order  and  the  rules  adopted  therein 
regulated  and  limited  the  operation  of  CATV  systems  in  three  major 
respects.    First,  the  "carriage"  rules  provide  that  CATV  systems  are 
required  to  carry  the  signals  of  local  and  nearby  television  stations. 
Second,  the  "exclusivity"  rules  provide  that  a  television  station  with  a 
stronger  signal  over  the  CATV  community  could  prevent  the  system 
from  carrying  on  the  same  day  the  signal  of  another  station  with  a 
weaker  signal  which  deplicates  its  programs.^    Third,  the  "Top  100 
Market"  rule  provides  that  in  the  markets  so  designated  by  American 
Research  Bureau,  a  private  organization  engaged  in  market  research  and 
television  ratings,  CATV  systems  could  not  carry  television  broadcast 
stations  which  did  not  place  a  signal  of  Grade  B  strength  over  the  com- 
munity serviced  by  the  CATV  system,  unless  authorized  by  the  Commis- 
sion. 


^  Second  Report  and  Order,  Dockets  14895,  15233,  15971  (released  March  8, 
1966),  published  in  31  Fed.  Reg.  4540. 

^  At  the  same  time  that  the  Commission  asserted  that  it  had  such  jurisdiction 
it  noted  that  —  "We  stated  in  the  notice  (par.  31)  that  we  would  welcome  (i)  a  Con- 
gressional guidance  as  to  policy  and  (ii)  Congressional  clarification  of  our  author- 
ity, which  would  lay  the  troublesome  jurisdictional  question  at  rest.    In  this  re- 
port, we  stress  again  the  desirability  in  our  view  of  congressional  guidance  in 
this  important  area.    But  thus  far  the  congressional  guidance  has  not  been  forth- 
coming; and  in  the  present  circumstances,  our  decision  cannot  properly  turn  on 
a  desire  to  avoid  litigation  or  on  the  hope  of  obtaining  policy  guidance  in  the 
CATV  field."    (Ibid.  Paragraph  21  at  4543.) 

^  The  Commission  rules  governing  television  broadcast  stations  recognize 
three  grades  of  signal  strength  —  Principal  City  Grade,  Grade  A  and  Grade  B. 
These  grades  are  defined  in  terms  of  the  level  of  signal  intensity  which  is  re- 
quired to  provide  an  acceptable  signal  to  90%  of  the  locations  for  the  following 
percentages  of  time:    Principal  City  Grade  -  90%;  Grade  A  -  70%;  Grade  B  - 
50%. 


The  "Top  100  Market"  rule  was  announced  by  a  Commission  press 
release  on  February  15,  1966,  and  purported  to  become  effective  on  that 
date,  despite  the  fact  the  rules  were  not  adopted  until  March  4,  1966, 
were  not  released  to  the  public  until  March  8,  1966,  and  were  not  pub- 
lished in  the  Federal  Register  until  March  17,  1966.    It  is  noted  further 
that  the  statement  of  the  rules  as  announced  in  the  press  release  differed 
materially  from  the  provisions  of  the  rules  as  subsequently  published. 

The  Commission's  asserted  authority  did  not  include  a  claim  of 
power  to  license  the  operation  of  CATV  systems.    On  the  contrary  the 
Commission  has  uniformly  recognized  that  the  licensing  of  CATV  sys- 
tems is  the  proper  function  of  local  authorities. 

On  March  17,  1966,  Midwest  Television,  Inc.,  licensee  of  KFMB-TV, 
San  Diego,  California,  filed  a  petition  with  the  Commission  and  on  April 
4,  1966,  filed  a  supplement  thereto,  pursuant  to  the  provisions  of  Sections 
74.1107  and  74.1109^  of  the  Commission's  Rules  requesting  that  the 
Commission  (1)  grant  Midwest  immediate  temporary  relief  by  directing, 
Southwestern  and  other  CATV  systems  operating  in  the  area  ".  .  .  to 
cease  coid  desist  from  delivering  Los  Angeles  signals  beyond  the  bound- 
aries of  the  geographical  areas  in  which  it  was  operating  on  February 
15,  1966  .  .  ."  (emphasis  added);  and  (2)  grant  Midwest  permanent  relief 
based  upon  the  pleadings,  or  after  hearing  if  one  be  deemed  necessary, 
confining  carriage  of  Los  Angeles  signals  by  such  CATV  systems.     (R. 
1-21,  121-137)^    Petitioner  filed  responsive  pleadings  to  the  Midwest 
petitions  which  requested,  in  the  alternative,  that  the  Commission  deny 
or  dismiss  the  Midwest  petitions.    (R.  265-328;  330-362;  377-384;  518- 


^  F.C.C.  Reg.  §  74.1107,  31  Fed.  Reg.  4572  (1966).    F.C.C.  Reg.  §  74.1109,  31 
Fed.  Reg.  4572  (1966). 

References  are  to  the  page  numbers  of  the  Record  as  certified  to  this  Court 
by  the  Commission  under  date  of  August  26,  1966. 
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557)    In  addition,  Petitioner  filed  a  Statement  of  Position  which  set  forth 
its  view  of  the  legal  questions  presented.    (R.  363-376)^ 

On  May  31,  1966,  a  petition  was  filed  with  the  Commission  which 
pointed  out  that  in  another  pending  case  (Docket  No.  16575)  before  it, 
testimony  of  an  expert  witness  of  the  Commission  established  that  the 
Grade  B  contours  of  all  the  Los  Angeles  VHF  stations  fell  within  the  city 
limits  of  San  Diego.    The  petition  was  filed  by  Mission  Cable  TV  Inc.  and 
the  operators  of  other  CATV  systems,  Petitioners  in  this  Court  in  Case 
No.  21192,  and  was  entitled  "Supplement  to  'Opposition  to  Petition  and 
Supplement  to  Petition  for  Immediate  Temporary  and  for  Permanent  Re- 
lief Against  Extensions  of  Service  of  CATV  systems  carrying  Signals  of 
Los  Alleles  Stations  into  the  San  Diego  Area'."    On  June  3,  1966,  the 
Commission  returned  the  pleading  with  a  letter  advising  that  it  would 
take  official  notice  of  the  matter. 

On  July  25,  1966,  the  Commission  issued  its  Memorandum  Opinion 
and  Order  under  review  herein  (R.  577-595).    The  Commission  held  that 
a  hearing  was  required  in  view  of  substantial  public  interest  questions 
and  ".  .  .  the  number  of  unresolved  issues  present."   Although  the  Com- 
mission had  previously  stated  that  it  would  take  official  notice  of  the  tes- 
timony of  its  own  expert,  it  did  not  even  advert  to  this  evidence  but  in- 
stead stated  that  ".  .  .  There  is  controversy  as  to  whether  some  of  the 
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Southwestern  contended  that  the  restrictions  and  limitations  imposed  on 
CATV  by  the  Commission's  Rules  were  illegal  for  the  reason  that: 

"(1)    The  Commission  lacks  statutory  authority. 

"(2)    They  constitute  an  unconstitutional  infringement  on 
freedom  of  speech. 

"(3)    They  constitute  the  taking  of  property  without  due 
process  of  law. 

"(4)    They  do  not  comply  with  required  statutory  proce- 
dures. 

"(5)    They  are  based  upon  standards  which  are  arbitrary 
and  capricious." 


respondents'  systems  operate  within  the  Grade  B  contour  of  some  of  the 
Los  Angeles  stations  .  .  .".  ^ 

With  respect  to  the  request  for  temporary  relief,  the  Commission 
concluded  that  such  relief  ".  .  .  is  necessary  and  appropriate  'before 
consequences  possibly  adverse  to  the  public  may  develop'."    (Emphasis 
added.)    (Memorandum  Opinion  and  Order,  Paragraph  20;  R.  589.)    In 
response  to  the  contention  that  issuance  of  a  Cease  and  Desist  Order 
could  not  be  issued  peremptorily  as  requested  by  Midwest,  but  rather 
required  observance  of  the  specified  notice  and  hearing  provisions  of 
Section  312  of  the  Communications  Act,  the  Commission  concluded  that 
the  broad  mandate  of  the  Communications  Act  dispenses  with  the  need 
for  explicit  statutory  authority.    (Memorandum  Opinion  and  Order,  Par- 
agraph 21,  R.  590) 

In  response  to  Southwestern's  contentions  that  the  Commission's 
Rules  were  illegal,  the  Commission,  in  a  footnote,  stated  only: 

"Southwestern  also  filed  a  Statement  of  Position  which 
is  being  treated  in  connection  with  the  petitions  for 
reconsideration  of  the  Second  Report  and  Order." 
(Memorandum  Opinion  and  Order,  Page  7,  Footnote  8; 
R.  583) ^ 

Finally,  the  Commission  ordered  that  the  proceedings  be  designated 
for  hearing  at  a  time  and  place  to  be  specified  in  a  further  order  upon 
nine  stated  issues.    The  Commission  granted  the  request  of  Midwest  for 
"temporary  relief"  and  with  respect  to  Southwestern  directed  it  to  con- 
fine delivery  of  the  Los  Angeles  signals  carried  on  its  system  to  sub- 
scribers within  areas  served  on  February  15,  1966,  and  to  persons  who 


The  Commission  also  concluded  "We  wish  to  stress  that,  in  view  of  the  im- 
portance and  novelty  of  the  matters  raised,  we  think  considerable  latitude  should 
be  afforded  as  to  the  introduction  of  evidence  on  these  matters."    (Memorandum 
Opinion  and  Order,  Paragraph  18;  R.  588.) 
9 

No  action  has  been  taken  to  date  on  this  Statement  ol  Position. 


began  receiving  service  or  who  had  accepted  service  prior  to  the  date 
of  the  Commission's  Order. 

The  stay  which  was  issued  by  the  Commission  was  not  based  on  any 
finding  or  judgment  that  Petitioner  was  in  violation  of  any  Commission 
rule  or  applicable  provision  of  the  law.    On  the  contrary,  it  was  conceded 
that  Petitioner  was  in  full  compliance  with  all  such  regulations  and  laws. 
The  Commission  order  was  premised  on  the  assumption  that  ".  .  .  as 
respondents  contend,   that  their  systems  are  within  the  predicted  or 
measured  Grade  B  contours  of  the  Los  Angeles  stations  ..."  (Memoran- 
dum Opinion  and  Order,  Paragraph  19,  R.  589). 

The  so-called  "temporary  action"  which  was  issued  by  the  Commis- 
sion was  not  circumscribed  by  any  specific  time  period;  rather  it  was  to 
be  effective  pending  the  outcome  of  the  entire  proceeding  before  the 
Commission.   (R.  594)  Such  action  necessarily  includes  a  hearing  before 
an  Examiner,  proposed  findings,  an  initial  decision,  exceptions  and  re- 
view by  the  Review  Board,  a  petition  for  review  by  the  full  Commission, 
and  action  on  any  subsequent  petitions  for  reconsideration,  which  are 
customarily  filed  in  proceedings  of  this  nature. 

The  Commission  action  was  issued  notwithstanding  uncontroverted 
evidence  that  Petitioner  would  be  faced  with  insolvency  as  a  result 
thereof.    (R.  352-354,  555) 

On  August  10,  1966,  this  Court  issued  a  stay  of  the  Commission's 
"temporary  relief".  The  respondents  filed  a  motion  for  reconsideration, 
and  oral  argument  was  held  on  said  motion  on  August  22,  1966.  This 
Court,  on  August  23,  1966,  issued  an  interlocutory  injunction  against  that 
portion  of  the  Commission's  Order  which  would  have  required  Petitioner 
to  desist  from  adding  new  subscribers  to  their  trunk  and  feeder  lines  in 
existence  on  August  23,  1966.  The  Court  noted  inter  alia  in  issuing  this 
interlocutory  injunction  that  Petitioner  would  suffer  irreparable  damage 
if  the  injunction  was  not  issued.  Further,  this  Court  noted  expressly  that 
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the  Government  had  conceded  that  Petitioner  was  not  in  violation  of  the 
governing  statutes  and  rules. 

Comparable  injunctions  were  issued  against  similar  Commission 
Orders  affectir^  Mission  Cable  TV,  Inc.,  Pacific  Video  Cable  Co.  and 
Trans- Video  Corp.  whose  cases  have  been  consolidated  with  the  subject 
Petitioner's  case  by  Order  of  this  Court  filed  August  23,  1966. 

QUESTION  PRESENTED 

The  question  presented  which  will  be  argued  in  detail  in  this  Brief 
is  as  follows: 

Whether  the  Commission's  restraint,  without  hearing,  of  Petitioner's 
admittedly  lawful  operation  of  a  community  antenna  television  system, 
constitutes  an  illegal  restraint,  issued  without  statutory  authority,  and 
in  violation  of  Petitioner's  statutory  rights. 

SPECIFICATION  OF  ERROR  '° 

The  Commission's  restraint,  without  hearing,  of  Petitioner's  admit- 
tedly lawful  operations  of  transmitting  intelligence  and  communications 
to  the  public  by  a  community  antenna  television  system  constitutes  an 
illegal  restraint,  issued  without  statutory  authority,  and  in  violation  of 
Petitioner's  statutory  rights. 

SUMMARY  OF  ARGUMENT 

The  Commission  is  without  statutory  power  to  grant  temporary 
relief  and  to  stay  respondents'  lawful  operations  without  a  hearing.    The 
Commission  was  created  by  an  Act  of  Congress  and  it  has  no  powers 


For  the  convenience  of  this  Court,  Petitioner  herein  shall  argue  the  error 
specified  herein  which  is  fully  dispositive  of  the  issues  in  this  case.    Petitioner 
shall  incorporate  by  reference  and  adopt  as  its  own  the  arguments  advanced  in 
support  of  the  remaining  specifications  of  error  by  Mission  Cable  TV,  Inc.,  Pa- 
cific Video  Cable  Co.  and  Trans-Video  Corp,  in  the  Brief  to  be  filed  in  Case  No. 
21,192. 


except  the  powers  granted  therein.  The  Commission  concedes  that  the 
Act  contains  no  provision  expressly  empowering  it  to  issue  a  cease  and 
desist  order  without  a  hearing.  Indeed,  the  only  provision  in  the  Act 
(Section  312)  which  deals  with  cease  and  desist  orders  expressly  provides 
that  there  must  be  a  hearing  before  such  an  order  can  be  issued. 

In  response  to  the  clear  mandate  of  Section  312,  the  Commission 
makes  this  extraordinary  argument:    Section  312  applies  only  to  unlaw- 
ful activity,  in  which  case  a  hearing  would  be  required.    But  Petitioner 
is  not  engaged  in  any  unlawful  activity.    Therefore,  in  the  Commission's 
view,  Section  312  is  inapplicable  and  it  can  issue  a  stay  against  Peti- 
tioner without  a  hearing. 

Congress  intended  no  such  preposterous  result.    It  could  envision 
the  need  for  cease  and  desist  orders  where  rules  or  regulations  were 
being  violated,  but  it  wrote  in  the  safeguard  of  the  hearing  requirement. 
It  is  apparent  that  Congress  did  not  envision  a  need  for  cease  and  desist 
orders  against  lawful  activity,  so  the  Communications  Act  is  simply 
silent  on  this  subject. 

The  Commission  endeavors  to  replace  this  statutory  silence  by  a 
reference  to  Section  4(i)  of  the  Communications  Act  but  this  reference 
is  patently  in  error.    47  U.S.C.  §  154(i).    Section  4(i)  expressly  relates 
only  to  acts,  rules,  and  orders  of  the  Commission  which  are  "not  incon- 
sistent with  this  Act."    Inasmuch  as  the  Act  expressly  requires  ^.hearing 
for  a  cease  and  desist  order  when  the  action  involved  is  unlawful,  it  is 
absurd  to  contend  that  it  is  not  inconsistent  with  the  Act  to  grant  a  cease 
and  desist  order  against  lawful  activity  without  a  hearing. 

Such  an  order  in  the  instant  case  simply  means  that  for  an  indeter- 
minate period  of  time  the  residents  of  San  Diego  will  be  deprived  of  a 
full  variety  of  television  choice  and  diversified  programs  of  entertain- 
ment, news,  political  broadcasts  and  educational  material  —  all  of  which 
would  be  provided  by  Petitioner's  CATV  system  operating  in  full  compli- 
ance with  the  Commission's  substantive  rules. 
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ARGUMENT 


The  Commission's  Restraint,  Without  Hearing,  of  Petitioner's 
Admittedly  Lawful  Operations  of  Transmitting  Intelligence  and 
Communications  to  the  Public  by  a  Community  Antenna  Tele- 
vision System  Constitutes  an  Illegal  Restraint,  Issued  Without 
Statutory  Authority,  and  in  Violation  of  Petitioner's  Statutory 
Rights. 

A,   Nature  of  the  Commission's  Action 

The  Commission  has  committed  patent  and  egregious  error  in  issu- 
ing a  peremptory  stay,  without  hearing,  of  Petitioner's  lawful  activities. 
This  is  manifest  in  the  Commission's  attempt  to  obscure  the  nature  of 
the  action  taken  by  it.    On  the  one  hand,  the  Commission  explicitly  noted 
that  it  had  been  requested  to  order  Petitioner  to  ".  .  .  cease  and  desist 
.  .  ."  (Memorandum  Opinion  and  Order,  Paragraph  1;  R.  578).    In  subse- 
quent pages  of  its  Opinion,  the  Commission  then  speaks  in  terms  of  a 
".  .  .  grant  [of  J  temporary  relief,  pending  final  disposition  of  this  pro- 
ceeding ..."  (Memorandum  Opinion  and  Order,  Paragraph  24;  R.  592). 
It  is  Southwestern's  view  that  such  semantic  differences  are  irrelevant 
niceties;  that  a  "stop  order,"  whether  it  be  termed  "cease  and  desist" 
or  "temporary  relief,"  produces  precisely  the  same  result.    Irrespec- 
tive of  how  the  Order  is  labeled,  it  is  obvious  that  it  is  a  sanction  which 
requires  Petitioner  to  cease  and  desist  from  continuing  its  normal  activ- 
ities which  are  perfectly  legal.  The  Commission's  linguistic  gymnastics' 
are  understandable  in  the  context  of  the  applicable  governing  statute. 
The  Commission  was  forced  to  engage  in  this  verbal  cover-up,  for  if  its 
action  is  regarded  as  a  cease  and  desist  order  —  which  it  plainly  is  — 
then  the  Commission  has  violated  the  specific  procedural  requirements 
of  Section  312(b)  and  (c)  of  the  Communications  Act,  47  U.S.C.  §§  312(b) 
and  (c).    (See  Appendix  hereto.) 
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B.    Provisions  of  Section  312  of  Act 
and  Commission  Rules 

Section  312(b)  and  (c)  of  the  Communications  Act  provide  explicit 
and  unequivocal  requirements  for  the  issuance  of  a  cease  and  desist 
order,  including  notice  and  the  prior  right  to  be  heard  in  an  evidentiary 
hearing.    In  the  issuance  of  its  order  in  this  case,  the  Commission  failed 
to  comply  with  a  single  one  of  the  foregoing  absolute  requirements  of  the 
Act.    Instead,  it  proceeded  upon  the  petition  of  an  interested  party  only. 
It  did  not  serve  an  order  to  show  cause.    It  did  not  afford  to  the  other 
parties  an  opportunity  to  be  heard  or  present  evidence  upon  appropriate 
notice. 

Further,  the  Commission's  departure  in  this  instant  case  from  these 
established  statutory  standards  is  made  even  more  incomprehensible  by 
reference  to  the  Commission's  own  Rules  and  Regulations  and  its  prac- 
tices thereunder.    It  is  completely  clear  that  in  adopting  the  Rules  and 
Regulations  involved  herein,  the  Commission  itself  did  not  contemplate 
such  a  peremptory  procedure  in  direct  violation  of  the  requirements  of 
Section  312  of  the  Communications  Act. 

Section  74.1107  as  adopted  by  the  Second  Report  and  Order  provided, 

in  part,  that  — 

"In  the  event  an  evidentiary  hearing  is  held  on  such  a 
petition,  the  Commission  may  also  consider,  upon  the 
basis  of  the  pleadings  before  it,  whether  temporary 
relief  pending  the  outcome  of  the  hearing  is  called  for 
in  the  public  interest,  and  if  so  the  nature  of  such  re- 
lief .  .  ."    {op.  cit.  supra,  note  5)  ^^ 


By  Memorandum  Opinion  and  Order,  released  April  21,  1966,  3  F.C.C.2d 
400,  7  Pike  &  Fischer  R.R.2d  1570,  the  Commission  "clarified"  the  procedural 
aspects  of  Section  74.1107(d)  by  amending  the  last  sentence  of  Section  74.1107(d) 
to  delete  reference  to  evidentiary  hearing.    The  sentence  as  amended  provides: 

"The  Commission  may  also  consider,  upon  the  basis  of  the 
pleadings  before  it,  whether  temporary  relief  is  called  for  in 
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In  explaining  the  procedures  contemplated  to  implement  the  provi- 
sions of  this  section,  the  Commission  stated: 

".  .  .  enforcement  will  be  through  the  cease  and  desist 
procedures  set  forth  in  Section  312(b)  and  (c)  or  pur- 
suant to  Section  502  of  the  Act  and  will  not  include 
other  sanctions  applicable  to  licensees."  (Second  Re- 
port and  Order,  Paragraph  101,  op.  cit.  supra,  note  2 
at  4556) 

C.    Prior  Commission  Rulings 

In  a  number  of  actions  taken  by  the  Commission  subsequent  to  the 
Second  Report  and  Order  looking  toward  the  implementation  of  the  rules 
adopted  therein,  the  Commission,  with  one  exception  discussed  below, 
consistently  followed  the  required  procedures  of  Section  312  of  the  Com- 
munications Act,  and  afforded  the  respondents  a  hearing  to  determine 
whether  or  not  a  stay  should  issue.   Mission  Cable  TV,  Inc.  and  Trans- 
Video  Corp.,  3  F.C.C.2d  296,  7  Pike  &  Fischer  R.R.2d  419  (1966);  Buck- 
eye Cablevision,  7  Pike  &  Fischer  R.R.2d  26  {\^%Q);  Muskegon  Televisioi 
System  and  Booth  Communication  Co.,  3  F.C.C.2d  713,  7  Pike  &  Fischer 
R.R.2d  415  (1966). 

Each  of  these  cases  involved  attempts  by  CATV  systems,  in  contra- 
vention of  the  provisions  of  Section  74.1107  of  the  rules,  to  extend  the 
signals  of  television  stations  beyond  their  predicted  Grade  B  contours. 


the  public  interest,  and,  if  so,  the  nature  of  such  relief;  no 
CATV  system  coming  within  the  foregoing  provision  shall 
extend  its  service  to  new  geographical  areas  in  violation  of 
the  terms  of  the  specified  temporary  relief." 

The  amendment  was  adopted  during  the  pendency  of  this  case  before  the  Com- 
mission and  three  days  after  the  filing  of  Southwestern' s  pleadings  in  response  to 
the  Midwest  petition.    The  amendment  on  its  face  is  not  addressed  to  the  require- 
ments of  Section  312.  In  any  event,  for  the  reasons  stated  herein,  the  Commission 
cannot  evade  the  explicit  statutory  requirements  by  a  "clarifying"  procedural 
change  in  its  own  rules.    (See  Appendix  hereto  for  statement  of  applicable  Com- 
mission rules.) 
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In  each  case,  the  Commission  sought  to  restrain  such  extensions  by  the 
issuance  of  an  order  pursuant  to  the  provisions  of  Section  312  of  the 
Communications  Act  directing  such  systems  to  show  cause  why  they 
should  not  cease  and  desist  from  such  extensions  of  service.    Such  cases 
differ  from  the  case  under  review  herein  in  only  one  material  respect. 
In  the  case  under  review,  the  Commission  has  not  found  that  Petitioner's 
operations  are  in  violation  of  Section  74.1107  of  its  rules.    On  the  con- 
trary, its  order  is  premised  on  the  assumption  ". . .  as  respondents  con- 
tend, that  their  systems  are  within  the  predicted  or  measured  Grade  B 
contours  of  the  Los  Angeles  stations  .  .  ."^^  (Memorandum  Opinion  and 
Order,  Paragraph  19,  R.  589).    Moreover,  this  Court  in  its  issuance  of 
its  temporary  injunction  has  expressly  found  that  ".  .  .  respondent  Com- 
mission conceded  that  none  of  the  Petitioners  are  presently  in  violation 
of  the  governing  statutes  and  Commission  rules  .  .  .". 

The  Commission's  action  herein  therefore  presents  the  anomalous 
—  and  indeed  absurd  result  —  that  systems  operating  in  violation  of  the 
Commission's  rules  are  entitled  to,  and  in  fact  do  receive,  the  protection 
and  enjoy  the  safeguards  of  the  hearing  requirements  of  Section  312, 


^^In  view  of  this  assumption  (which,  in  fact,  had  been  established)  the  stay  or- 
der issued  by  the  Commission  is  grossly  arbitrary  and  capricious.    For,  in  a  pro- 
ceeding involving  the  identical  question  in  the  neighboring  community  of  Poway, 
the  Commission  reached  the  exact  opposite  result  and  held: 

"In  view  of  our  finding,  it  follows  that  if  any  portion  of  the  cable 
system  operates  within  the  Grade  B  contour  of  any  station,  the 
signal  of  that  station  may  be  carried  to  subscribers  throughout 

the  system." 

♦  *  ♦ 

"Since  some  portion  of  the  CATV  system  lies  within  the  Grade 
B  contour  of  each  of  the  aforementioned  television  stations,  no 
violation  of  Section  74.1107  has  been  established  because  of 
carriage  of  these  on  the  CATV  system."    Mission  Cable  TV, 
Inc.  and  Trans-Video  Corp.,  4  F.C.C.2d  236,  7  Pike  &  Fischer 
R.R.2d  631  (1966).    The  same  result  was  reached  in  Buckeye 
Cablevision,  Inc.,  3  F.C.C.2d  798,  7  Pike  &  Fischer  R.R.2d 
423  (1966). 
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whereas  a  system  which  does  not  violate  the  rules  but  conforms  to  such 
rules  is  not  entitled  to  a  hearing  and  is  subject  to  a  peremptory  stay 
order.    Such  arbitrary  administrative  action  has  never  been  counten- 
anced by  the  judiciary. 

As  recently  as  September  16,  1966,  a  long- established  judicial  prin- 
ciple was  invoked  by  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  which  issued  a  stay  pendente  lite  of  the  Commis- 
sion's cease  and  desist  order  which  had  been  issued  against  a  community 
antenna  television  system  proposing  the  importation  of  signals  from  four 
television  stations  in  Milwaukee  and  one  in  Chicago.  Booth  American 
Company  v.  FCC,  No.  20,367.    In  issuing  the  stay,  the  Court  stated  first 
that  irreparable  injury  flows  from  the  termination  or  suspension  of  oper- 
ations which  were  commenced  when  lawful.    Of  decisional  significance  to 
the  subject  proceeding,  the  Court  then  stated  "We  think  the  cease  and 
desist  order  must  rest  on  a  generally  valid  basis  for  stopping  the  oper- 
ations of  a  CATV  system,  set  forth  expressly  or  implicitly  in  the  Com- 
mission's rules." 

As  noted  above,  in  one  other  case,  Courier  Cable  Co.,  Inc.,  7  Pike 
&   Fischer  R.R.2d  372    (1966),   the  Commission  did  not  comply  with 
the  hearing  provisions  of  Section  312  but  issued  a  stay  in  the  form  of 
"interim  relief."    That  case,  however,  unlike  the  case  involved  herein, 
involved  an  extension  of  Grade  B  signals  in  violation  of  Section  74.1107 
of  the  Commission's  Rules.    The  Commission's  decision  in  that  case 
explicitly  noted,  however,  that  — 

".  .  .  the  relief  afforded  here  will  be  for  a  short  period 
of  time.    Responsive  pleadings  are  due  to  the  petition 
for  permanent  relief  within  approximately  three  weeks 
and  we  expect  to  expedite  our  considerationof  this  mat- 
ter.   If, upon  review  of  all  of  the  information  then  before 
us,  it  is  determined  that  a  hearing  is  necessary,  the  in- 
terim relief  here  afforded  can  then  be  appropriately 
modified  pending  the  outcome  of  the  hearing."    (7  Pike 
&  Fischer  R.R.2d  at  372) 
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In  the  case  herein,  no  finding  was  made  by  the  Commission  that  the 
stay  ".  .  .  will  be  for  a  short  period  of  time."    On  the  contrary,  the  stay 
imposed  herein  is  issued  pending  the  outcome  of  a  hearing  ordered  by 
the  Commission  ".  .  .  at  a  time  and  place  to  be  specified  in  a  further 
order  ..."    By  subsequent  order  of  the  Hearing  Examiner  (September 
12,  1966),  the  hearing  has  been  scheduled  to  convene  on  December  6, 
1966.    In  light  of  the  number  and  complexity  of  the  hearing  issues,  it  is 
unlikely  that  the  hearing  designated  by  the  Commission  will  be  concluded 
and  a  final  opinion  rendered  for  well  over  a  year  from  this  date.    And  by 
the  terms  of  the  Commission's  action  under  review  herein,  the  injunction 
pendente  lite  which  it  has  issued  against  the  lawful  operation  of  Peti- 
tioner's CATV  system  will  remain  in  effect  for  that  extended  and  indefi- 
nite period. 

In  the  light  of  the  foregoing,  it  is  respectfully  submitted  that  the 
action  taken  by  the  Commission  in  the  within  case  is  nothing  more  than 
a  cease  and  desist  order  issued  illegally  in  view  of  the  failure  to  comply 
with  the  applicable  safeguards  and  provisions  of  Section  312  of  the  Com- 
munications Act. 

D.    Legislative  History  of  Section  312 

The  Commission's  attempt  to  avoid  the  substantive  requirements  of 
Section  312  by  labeling  its  Order  as  involving  mere  "temporary  relief" 
must  fail  for  the  simple  reason  that  the  Commission  has  no  statutory 
authority  to  issue  such  relief.    It  is  axiomatic  that  the  Commission  has 
no  authority  except  as  conferred  upon  it  by  statute.    Trans-Pacific  Frgt. 
Conf.  of  Japan  v.  Federal  Maritime  Board,  112  U.S.  App.  D.C.  290;  302 
F.2d  875  (1962).     Prior  to  the  adoption  of  Section  312  of  the  Communi- 
cations Act,  the  only  statutory  sanction  available  to  the  Commission 
involved  the  power  to  revoke  or  refuse  licenses.    This  limitation  on  the 
Commission's  authority  was  recognized  expressly  by  the  Supreme  Court: 

".  .  .  When  to  assert  its  undoubted  power  to  regulate 
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radio  channels,  Congress  set  up  the  Federal  Commu- 
nications Commission,  it  prescribed  licensing  as  the 
method  of  regulation.    USCA  §  307,  FCA  title  47,  §  307. 
In  its  action  on  licenses,  the  Commission  is  to  be  guided 
by  what  we  have  called  the  'touchstone'  of  'public  con- 
venience, interest,  or  necessity.'    Since  the  licensee 
receives  no  rights  in  the  channel  beyond  the  term  of  its 
license,  the  Commission  may  grant  a  license  to  a  com- 
petitor even  though  it  results  in  an  economic  injury  to 
an  existing  station.    Although  the  licensee's  business  as 
such  is  not  regulated,  the  qualifications  of  the  licensee 
and  the  character  of  its  broadcasts  may  be  weighed  in 
determining  whether  or  not  to  grant  a  license.   Federal 
Communications  Com.  v.  Sanders  Bros.  Radio  Station, 
309  US  470,  475,  84  L  ed  869,  874,  60  S  Ct  693;  National 
Broadcasting  Co.  v.  United  States,  319  US  190,  218,  227, 
87  L  ed  1344,   1363,   1368,   63  S  Ct  997.    These  cases 
make  clear  that  the  Commission's  regulatory  powers 
center  around  the  grant  of  licenses.    They  contain  no 
reference  to  any  sanctions,  other  than  refusal  or  revo- 
cation of  a  license,  that  tlie  Commission  may  apply  to 
enforce  its  decisions."    Regents  of  Georgia  v.  Carroll, 
338  U.S.  586,  598-599  (1950).    (Emphasis  supplied)" 

In  that  same  case,  the  Supreme  Court  noted  that  the  Commission  had 
been  actively  engaged  before  Congress  in  endeavoring  to  seek  authority 
for  additional  sanctions  but  that  the  Commission's  requests  for  legisla- 
tive action  ".  .  .  did  not  go  beyond  asking  for  power  to  issue  a  cease  and 
desist  order  against  a  licensee."    {Ibid,  at  page  602) 

Subsequent  to  the  issuance  of  the  Supreme  Court's  opinion  in  the 
Carroll  case,  Congress,  through  Section  312  of  the  Communications  Act, 
granted  to  the  Commission  the  power  to  issue  cease  and  desist  orders. 
However,  the  legislative  history  of  Section  3 12  makes  it  abundantly  clear 


It  is  significant,  in  the  purported  regulation  of  CATV,  that  the  Commission 
did  not  assert  any  licensing  authority.  On  the  contrary,  licensing  authority  was 
disavowed  and  a  limited  regulatory  authority  only  was  asserted. 
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that  this  new  sanction  was  limited  in  scope,  and  could  be  used  only  in 
certain  specific  instances,  and  then  only  in  accordance  with  carefully 
enunciated  procedural  safeguards. 

In  the  Congressional  hearings  on  the  1952  amendments,  then  acting 
Chairman  Hyde  testified  that  ". .  .the  proposed  legislation  would  require 
a  show-cause  type  of  procedure  whenever  the  Commission  would  issue  a 
cease  and  desist  order."    [Hearings  before  a  Subcommittee  of  the  Com- 
mittee on  Interstate  and  For  eigfi  Commerce,  U.S.  Senate,  81st  Cong.,; 
1st  Sess.,  June  16,  17,  1949,  page  41.)  In  later  hearings,  the  Commission 
offered  a  proposed  subsection  (c)  to  Section  312  that  would  clearly  delin- 
eate revocation  and  cease  and  desist  order  procedures.  The  Commission 
specifically  proposed  that  it  should  serve  upon  the  party  involved  an  or- 
der to  show  cause  why  an  order  of  revocation  or  cease  and  desist  should- 
not  be  issued.    "The  party  would  be  given  an  opportunity  to  demonstrate 
at  a  hearing  why  no  such  order  should  be  issued,  and  only  after  such  a 
hearing  would  the  Commission  be  authorized  to  issue  an  order  revoking 
or  suspending  a  license  or  requiring  a  party  to  cease  and  desist  from  any 
action,''    (Emphasis  added)    {Bearings  before  the  Committee  on  Inter- 
state and  Foreign  Commerce,  House  of  Representatives,  82nd  Cong.,  1st 
Sess.,  April,  1951,  page  98,  101.)   Clearly,  therefore,  the  cease  and  de- 
sist sanction  added  to  Section  312  by  the  Communications  Act  Amend- 
ments of  1952  was  conceived  by  Congress  and  urged  by  the  Commission 
itself  only  upon  compliance  with  the  prescribed  procedures.    It  is  clear^ 
further,  that  Section  312  contains  the  sole  administrative  sanction  avail- 
able to  the  Commission  and  that  the  Commission  has  not  been  given  any 
express  statutory  authority  to  issue  the  type  of  "temporary  relief"  it 
promulgated  in  this  case,  without  a  hearing. ^^ 


^'^  In  fact,  the  only  instance  where  the  Commission  can  proceed,  without  hear- 
ing, is  derived  from  its  power  to  suspend  tariffs  as  conferred  by  Section  204  of 
Title  II  of  the  Communications  Act  and  even  this  power  is  specifically  limited  to 
a  period  of  three  months.    47  U.S.C.  204. 
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It  is  clear,  too,  that  if  Congress  had  wanted  to  grant  this  authority 
to  the  Commission,  it  knew  how  to  make  such  an  express  statutory  del- 
egation.   Congress  has  demonstrated  this  repeatedly  in  its  highly  limited 
and  carefully  conditioned  grants  of  authority  to  other  administrative 
agencies  to  issue  temporary  orders  without  hearing.    For  example,  the 
Securities  and  Exchange  Commission  has  the  power  summarily  to  sus- 
pend trading  in  any  registered  security  for  a  period,  of  not  exceeding 
ninety  days.    15  U.S.C.  §  78  s(4).    Permits  issued  under  the  Food,  Drug 
and  Cosmetic  Act  can  be  suspended  as  a  measure  necessary  to  protect 
public  health  but  even  here  the  permittee  is  entitled  to  seek  and  the 
Agency  is  adjured  to  hold  a  "prompt  hearing"  (21  U.S.C.  §  344(b) ).    The 
Interstate  Commerce  Commission  has  the  power  to  suspend  permits  on 
fifteen  days  notice  (49  U.S.C.  §  312(a)).  The  Federal  Aviation  Agency,  as 
a  matter  of  safety  regulation,  authorizes  suspension  of  specifically 
named  certificates,  without  hearing  and  in  cases  of  emergency,  but  even 
in  such  critical  cases,  the  Board  must  dispose  of  any  appeal  therefrom 
within  sixty  days  (49  U.S.C.  §  1429). 

Indeed,  Section  303(m)(l)  and  (2)  of  the  Communications  Act  confers 
comparable  and  equally  limited  authority  on  the  Commission.    Pursuant 
to  the  authority  of  this  section  the  Commission  may  ".   .  .  suspend  the 
license  of  any  operator  «  .  ."  in  specified  circumstances.  However,  such 
authority  is  explicitly  circumscribed  by  further  requirements  that  such 
order  of  suspension  shall  not  take  effect  until  fifteen  days  notice  in  writ- 
ing to  the  operator  affording  him  the  opportunity  for  a  hearing  upon  such 
order.    Further,  it  is  provided  that  in  the  event  such  a  hearing  is  re- 
quested ".  .  .  said  order  of  suspension  shall  be  held  in  abeyance  until  the 
conclusion  of  the  hearing  .  .  .  Upon  the  conclusion  of  said  hearing  the 
Commission  may  affirm,  modify,  or  revoke  said  order  of  suspension." 

In  the  light  of  the  foregoing  provisions  of  the  Communications  Act 
and  its  legislative  history,  it  is  incontrovertible  that  the  Commission 
does  not  have  authority  to  issue  the  order  herein  without  a  hearing. 
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E.    Controlling  Judicial  Precedents 

The  same  conclusion  is  impelled  by  consistently  established  judicial 
precedents.    In  the  Standard  Airlines  case,  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  ruled  that  the  Civil  Aeronautics  Board  could 
not  lawfully  suspend  a  letter  of  registration  granted  to  an  irregular  air 
carrier,  in  the  absence  of  express  statutory  authority  for  such  extraor- 
dinary action.   Standard  Airlines,  Inc.  v.  Civil  Aeronautics  Board,   85 
U.S.  App.  D.C.  29;  177  F.2d  18  (1949).    The  Court  squarely  rejected  the 
Board's  contention  that  it  could  validly  reserve  to  itself  the  right  to  sus- 
pend without  hearing  an  irregular  operation  which  was  exempted  from 
the  normal  requirements  of  the  statute.    The  Court  stated: 

"Standard  also  argues  that  suspension  of  an  air  car- 
rier's operating  authority  without  a  hearing  is  outside 
the  authority  delegated  to  the  Board  by  the  statute.    It 
points  to  other  portions  of  the  Act  which  deal  with  sus- 
pension.   Section  401(h),  dealing  with  certificates,  and 
Section  402(g),  dealing  with  foreign  air  carrier  permits, 
require  notice  and  hearing  before  suspension.  The  only 
specific  authority  granted  to  the  Board  by  the  statute  for 
suspension  without  a  hearing,  is  conferred  by  Section 
1005(a)  and  is  expressly  limited  to  emergencies  affect- 
ing safety.    The  question,  then,  is  whether  the  Board  can, 
consistently  with  the  statute,  create  another  exception 
wherein  notice  and  hearing  are  not  required. 

"It  is  true  that  the  Board  has  authority,  under  Sec- 
tion 205(a)  of  the  Act,  to  make  rules  and  regulations 
consistent  with  the  provisions  of  the  Act,  and  authority, 
under  Section  416(b)(1),  to  exempt  air  carriers  from  the 
requirements  of  the  Act  or  regulations  passed  pursuant 
thereto.    But  even  in  respect  to  emergencies  affecting 
safety.  Congress  deemed  it  necessary  to  say  specifically 
that  a  suspension  could  be  without  hearing.    If  Congress 
had  intended  that  suspension  for  ordinary  violations  of 
the  Act  or  regulations,  not  so  critical  as  safety  emer- 
gencies, could  be  without  hearing,  it  would  seem  that  it 
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would  have  made  appropriate  provisions  in  the  statute. 
It  did  not  do  so."    {Ibid.  177  F.2d  at  Page  21) 

The  Standard  Airlines  case  is  fully  dispositive  of  the  asserted  right 
of  the  Commission  to  issue  a  temporary  order  restraining  the  operations 
of  Petitioner  in  the  instant  case.  As  in  Standard,  the  Commission  has 
arbitrarily  determined  that  it  can  proceed  to  grant  stays  without  hearing. 
As  in  Standard,  the  Commission  has  been  unable  to  cite  any  specific 
statutory  section  creating  this  sanction.  The  Commission's  blatant 
attempt  to  arrogate  to  itself  such  power  should  now  be  reversed.  ^'^ 

That  the  Commission's  action  violates  sound  and  established  judicial 
precedent  is  confirmed  also  by  the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  its  recent  opinion  in  Trans -Pacific  Prgt.   Conf. 
of  Japan  v.  Federal  Maritime  Board,    112   U.S.  App.   D.C.  290;  302 
F.2d  875  (1962).    That  case  raised  the  issue  as  to  whether  the  Federal 
Maritime  Board  could  lawfully  issue  an  order  prohibiting  a  voluntary 
association  of  steamship  companies  from  assessing  fines  or  collecting 
fines  pending  Board  hearing.    The  Board  argued  that  this  temporary 
order  was  necessary  to  prevent  irreparable  injury.    Even  though  the 


The  Commission  endeavors  to  ignore  the  full  import  of  the  Standard  Airlines 
case  by  citing  Federal  Communications  Com.  v.  Station  WJR,  337  U.S.  265  (1949), 
but  this  case  simply  held  that  issues  raised  upon  demurrer  do  not  require  oral 
argument.    This  is  completely  distinguishable  from  Petitioner's  case  where  se- 
rious and  complex  controverted  issues  are  involved.    Other  cases  cited  by  Re- 
spondents are  also  totally  inapposite.   Public  Service  Commission  v.  Federal 
Power  Commission,  117  U.S.  App.  D.C.  195,  327  F.2d  893  (1964),  held  only  that 
the  Federal  Power  Commission  had  the  authority  to  issue  temporary  licenses  to 
independent  producers  who  were  not  specifically  identified  in  the  governing  stat- 
ute.   This  cited  case  obviously  involves  a  grant  of  a  privilege  and  not  the  issuance 
of  a  sanction  without  hearing.    Compare  also  R.  A.  Holman  &  Co.,  Inc.  v.  S.E.C., 
112  U.S.  App.  D.C.  43;  299  F.2d  127  (1962),  cert,  den.,  370  U.S.  911,  which  in- 
volved only  the  authority  of  the  Securities  and  Exchange  Commission  to  suspend, 
pending  a  hearing,  a  broker-dealer's  exemption  from  the  need  to  register  cer- 
tain securities.    Here  the  asserted  power  of  the  SEC  had  been  explicitly  reviewed 
and  approved  by  Congress  and  there  were  claims  of  fraud  and  evident  danger  to 
the  public  interest. 
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order  was  issued  after  oral  argument,  the  Court  of  Appeals,  finding  no 
specific  statutory  authorization  for  such  order,  set  it  aside,  declaring: 

"The  power  which  the  Board  now  claims  is  in  many 
ways  a  drastic  one,  and  in  fact  more  akin  to  judicial 
injunctive  power  than  the  power  which  Congress  has 
given  some  agencies  to  issue  cease  and  desist  orders 
against  conduct  deemed  in  violation  of  law.  .  .  .  But 
the  Board  is  not  a  court,  and  cannot  rely  for  its  action 
on  the  powers  of  a  court  of  equity.    On  the  contrary,  the 
law  is  settled  that  an  administrative  agency  can  exer- 
cise only  those  powers  conferred  on  it  by  Congress. 
See,  e.g..  Civil  Aeronautics  Board  v.  Delta  Air  Lines, 
367  U.S.  316,  322,  81  S.  Ct.  1611,  6  L.  Ed.  2d  869 
(1961);  United  States  v.  Seatrain  Lines,  329  U.S.  424, 
67  S.  Ct.  435,  91  L.  Ed.  396  (1947);  Alaska  Airlines  v. 
Civil  Aeronautics  Board,  103  U.S.  App.  D.C.  225,  257 
F.2d  229  (1958).    We  will  not  lightly  assume  that  Con- 
gress has  attempted  to  confer  injunctive  powers  on 
this  or  any  other  administrative  agency."    {Ibid.  302 
F.2d  at  page  880) 

In  fact,  the  procedure  adopted  by  the  Commission  in  the  subject  case 
is  so  extraordinary  and  novel  that  it  would  not  even  be  available  to  the 
courts  under  the  Federal  Rules  of  CivU  Procedure.    Under  the  Federal 
Rules,  no  preliminary  injunction  shall  be  issued  without  notice  to  the 
adverse  party.    Notice  implies  a  hearing.   Sims  v.  Greene,  161  F.2d  87, 
88-89  (3rd  Cir.   1947).    Even  the  comparatively  limited  remedy  of  a 
temporary  restraining  order  must  expire  not  later  than  ten  days  after 
entry  (F.R.C.P.  65(b)(2)).  The  ex  parte  temporary  restraining  order,  if 
granted,  is  only  effective  for  a  limited  time  —  and  a  preliminary  injunc- 
tion will  only  be  granted  upon  a  hearing  where  both  sides  are  present, 
affording  the  adverse  party  an  opportunity  to  present  evidence  in  his 
behalf.    7  Moore's  Federal  Practice  Sec.  65.5. ^^    By  contrast,  the  relief 


In  the  absence  of  express  autliority  to  grant  preliminary  stays,  an  adminis- 
trative agency  must  resort  to  these  Court  procedures.    Witness  the  practice  of 
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granted  by  the  Commission  is  subject  to  no  time  limitations,  will  likely 
extend  substantially  beyond  a  year's  duration  and  was  granted  prior  to  a 
hearing.    Yet  the  Commission  tries  to  defend  its  order  by  arguing  that 
it  ".  .  .  has  not  ordered  petitioner  permanently  to  cease  and  desist  from 
any  conduct.    The  Commission  has  required  only  a  partial  and  temporary 
halt  to  the  expansion  of  their  systems  pending  a  full  hearing."    (Motion 
of  Respondents  for  Reconsideration  of  Stay  Orders  and  Opposition  to 
Motions  for  Stay,  filed  with  this  Court,  August  13,  1966,  Page  21.) 

The  Commission  does  not  explain  why  an  unlawful  cease  and  desist 
order  would  become  lawful  if  it  were  only  temporary.    But  in  any  event, 
how  temporary  is  it?    Petitioner  respectfully  points  out  that  the  Order 
has  no  limit  in  time  and  could  remain  in  effect  for  years  and  years. 

The  Commission  emphasized  the  fact  that  the  hearing  was  scheduled 
for  September  27,  1966.    But  the  hearing  has  already  received  its  first 
postponement  to  December  6,  1966. 

The  hearing  order  sets  nine  specific  issues,  and  a  pending  petition 
to  enlarge  the  issues  seeks  to  include  a  number  of  important  related 
questions.    Thus,  it  is  to  be  expected  that  the  hearing  will  deal  with  a 
plethora  of  questions  which  will  involve  engineering  and  economic  stud- 
ies and  extensive  research  in  the  fields  of  audience  measurement,  mar- 
keting, advertising,  network  practices,  economics  of  UHF  broadcasting, 
station  operation,  and  pay-TV,  plus  others. 

After  all  the  parties  have  completed  their  testimony  and  rebuttal 
testimony,  there  will  be  filings  of  proposed  findings;  there  will  be  an 


the  Federal  Trade  Commission  where  even  in  the  case  of  false  advertising  of 
food,  drugs,  cosmetics  and  certain  devices,  the  FTC  must  seek  Court  injunctions 

Cf.  Federal  Trade  Connnission  v.  Dean  Foods  Co., U.S. ,  16  L.Ed. 2d  802 

(1966),  15  U.S.C.  45.    Congress  has  rejected  FTC  efforts  to  secure  authority  to 
issue  temporary  injunctions.    House  Report  No.  9424  and  Senate  Report  Nos.  33411 
and  3424,  84th  Cong.,  2d  Sess.  (1956);  House  Report  Nos.  49  and  1574,  89thCong., 
1st  Sess.  (1965). 
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initial  decision;  and  there  will  be  subsequent  filings  of  exceptions  and 
requests  for  review  at  two  levels  within  the  Commission,  plus  petitions 
for  reconsideration,  and  possible  additional  appeals  to  the  Court. 

On  the  basis  of  the  Commission's  work  load  and  past  precedents,  it 
is  conservative  to  estimate  that  the  "temporary"  relief  would  remain  in 
effect  for  a  period  of  3  to  5  years  or  longer. 

When  pay- TV  first  appeared  on  the  horizon  the  Commission  was 
concerned  with  the  question  of  whether  pay- TV  would  have  an  adverse 
effect  upon  commercial  television  broadcasting,  just  as  it  is  now  con- 
cerned with  CATV.    It  instituted  a  proceeding  for  the  purpose  of  deter- 
mining whether  pay- TV  broadcasting  should  be  permitted  and  what  safe- 
guards would  be  needed  to  protect  the  existing  broadcasting  structure. 
Early  this  year  the  Commission  invited  additional  comments  to  assist 
it  in  determining  whether  it  should  establish  standards  which  would  per- 
mit the  use  of  over-the-air  frequencies  for  pay-TV.    It  will  be  some 
years  before  this  proceeding  is  concluded,  i'^ 

In  light  of  the  nature  of  the  administrative  processes  in  general  and 
the  Commission's  processes  in  particular,  it  borders  on  the  fanciful  to 
consider  the  Commission's  action  as  "temporary".    But  even  if  such  or- 
der can  be  construed  as  "temporary",  it  is  manifest  that  the  Commis- 
sion's action  is  still  in  direct  violation  of  the  established  law,  as  set 
forth  above  and  succinctly  summarized  by  Professor  Louis  L.  Jaffe  in 
his  recent  text  as  follows: 

"Congress  has  granted  to  some  agencies  the  power 
to  issue  orders  effectively  preserving  the  status  quo, 
at  least  for  a  certain  length  of  time,  pending  their  own 
decisions.    Absent  such  statutory  grant,  however,  it 
does  not  appear  that  a  Federal  administrative  agency 
can  issue  such  orders,  regardless  of  the  harm  which 
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The  pay-TV  proceeding  began  February  10,  1955. 
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may  occur  pending  its  decision  or  the  possible  ineffi- 
cacy  of  orders  it  may  enter  after  decision."    (Jaffe, 
Judicial  Control  of  Administrative  Action,  page  662 
(1965).) 

F.    Provisions  of  Section  4(i)  of  the 
Communications  Act 

The  Commission  endeavors  to  avoid  the  clear  import  and  effect  of 
controlling  precedent  by  referring  to  Section  4(i)  of  the  Communications 
Act,  47  U.S.C.  §  154(i),  which  reads  as  follows: 

"The  Commission  may  perform  any  and  all  acts,  make 
such  rules  and  regulations,  and  issue  such  orders,  not 
inconsistent  with  this  Act,  as  may  be  necessary  in  the 
execution  of  its  functions." 

This  subsection  is  contained  in  the  section  entitled  "Provisions  Re- 
lating to  the  Commission,"  which  section  sets  forth  and  deals  with  such 
matters  as  the  number  and  salaries  of  the  Commissioners;  the  location 
of  the  principal  office;  the  employment  of  staff  members;  the  fixing  of 
payment  of  overtime  to  staff  engineers;  the  making  of  expenditures  for 
rent,  office  supplies,  books,  periodicals,  etc.    The  subsection  immedi- 
ately preceding  4(i)  defines  a  quorum  and  provides  "The  Commission 
shall  have  an  official  seal  which  shall  be  judicially  noticed."   47  U.S.C. 
§  154(h). 

It  is  perfectly  plain  that  subsection  4(i)  deals  with  rules  and  regula- 
tions necessary  for  the  conduct  of  the  Commission's  business,  and  was 
never  intended  as  a  broad  grant  of  power  to  adopt  the  extraordinary  sanc- 
tion involved  herein. 

To  hold  otherwise  would  raise  serious  questions  of  due  process  un- 
der the  Fifth  Amendment  to  the  Constitution.    The  plain  fact  of  the  mat- 
ter is  that  the  Courts,  as  a  matter  of  fundamental  due  process,  will  not 
permit  restraint  on  a  party's  property  rights  without  the  prior  hearing 
and  particularly  where  freedom  of  speech  may  be  affected  adversely.  A 
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Quantity  of  Books  v.  Kansas,  378  U.S.  205  (1964).    In  the  cited  case,  the 
Supreme  Court  ruled  that  a  seizure  order  against  allegedly  obscene  books 
was  constitutionally  deficient  in  not  first  allowing  the  distributors  of  said 
books  an  adversary  hearing.    Surely,  if  a  restraint  against  allegedly  ob- 
scene books  cannot  be  issued  without  prior  hearing,  then  a  fortiori,  the 
Commission's  flagrant  attempt  to  restrict  the  carriage  of  television  sig- 
nals and  the  resultant  diversified  programs  of  entertainment,  news,  polit- 
ical broadcasts,  and  education  materials  must  be  dismissed.    Even  apart 
from  fundamental  First  Amendment  considerations,  the  property  rights 
of  Petitioners  must  be  protected  under  elementary  principles  of  due  proc- 
ess as  set  forth  in  the  Fifth  Amendment. 

CONCLUSION 

For  the  reasons  specifically  detailed  in  this  Brief,  Petitioner  asks 
this  Court  to  conclude  that  the  Commission  lacked  statutory  authority  to 
issue  a  restraint  of  Petitioner's  operations,  without  hearing.    For  all  of 
the  reasons  set  forth  in  this  Brief  and  in  the  incorporated  references  to 
the  Brief  filed  by  Petitioners  in  Case  No.  21,192,  Petitioner  prays  that 
the  Commission's  Order  be  enjoined,  set  aside,  superseded,  annulled  and 
reversed  and  that  this  Court  provide  such  further  relief  as  it  may  deem 
just  and  proper. 

Respectfully  submitted, 

ARTHUR  SCHEINER 
GILBERT  B.  LESSENCO 

1343  H  Street,  N.  W. 

Washington,  D.C.  20005 

Counsel  for  Petitioner, 
Of  Counsel:  SOUTHWESTERN  CABLE  CO. 

TUTTLE  &  TAYLOR 

609  South  Grand 

Los  Angeles,  California  90017 


26 


CERTIFICATE 

We  certify  that,  in  connection  with  the  preparation  of  this  Brief,  we 
have  examined  Rules  18  and  19  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  and  that,  in  our  opinion,  the  foregoing  Brief  is  in  full 
compliance  with  those  rules. 


Arthur  Scheiner 


Gilbert  B.  Lessenco 
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APPENDIX 

STATUTES  AND  RULES  INVOLVED 

Communications  Act  of  1934,  as  amended, 
47  U.S.C.  §  151,  et  seq. 


Provisions  Relating  to  the  Commission 

Section  4.  —  (a)  The  Federal  Communications  Commission  (inthis 
Act  referred  to  as  the  "Commission")  shall  be  composed  of  seven  com- 
missioners appointed  by  the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  one  of  whom  the  President  shall  designate  as  chair- 
man. 

(b)    Each  member  of  the  Commission  shall  be  a  citizen  of  the 
United  States.    No  member  of  the  Commission  or  person  in  its  employ 
shall  be  financially  interested  in  the  man\ifacture  or  sale  of  radio  ap- 
paratus or  of  apparatus  for  wire  or  radio  communication;  in  communi- 
cation by  wire  or  radio  or  in  radio  transmission  of  energy;  in  any  com- 
pany furnishing  services  or  such  apparatus  to  any  company  engaged  in 
communication  by  wire  or  radio  or  to  any  company  manufacturir^  or 
selling  apparatus  used  for  communication  by  wire  or  radio;  or  in  any 
company  owning  stocks,  bonds,  or  other  securities  of  any  such  compa- 
ny; nor  be  in  the  employ  of  or  hold  any  official  relation  to  any  person 
subject  to  any  of  the  provisions  of  this  Act,  nor  own  stocks,  bonds,  or 
other  securities  of  any  such  company;  nor  be  in  the  employ  of  or  hold 
any  official  relation  to  any  person  subject  to  any  of  the  provisions  of 
this  Act,  nor  own  stocks,  bonds  or  other  securities  of  any  corporation 
subject  to  any  of  the  provisions  of  this  Act.    Such  Commissioners  shall 
not  engage  in  any  other  business,  vocation,  profession  or  employment. 
Any  such  Commissioner  serving  as  such  after  one  year  from  the  date 
of  enactment  of  the  Communications  Act  Amendments,  1952,  shall  not 
for  a  period  of  one  year  following  the  termination  of  his  services  as  a 
Commissioner  represent  any  person  before  the  Commission  in  a  pro- 
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fessional  capacity,  except  that  this  restriction  shall  not  apply  to  any 
Commissioner  who  has  served  the  full  term  for  which  he  was  appointed. 
Not  more  than  four  members  of  the  Commission  shall  be  members  of 
the  same  political  party. 

(c)  The  Commissioners  first  appointed  under  this  Act  shall  conti- 
nue in  office  for  the  terms  of  one,  two,  three,  four,  five,  six  and  seven 
years,  respectively,  from  the  date  of  the  taking  effect  of  this  Act,  the 
term  of  each  to  be  designated  by  the  President,  but  their  successors 
shall  be  appointed  for  terms  of  seven  years  and  until  their  successors 
are  appointed  and  have  qualified,  except  that  they  shall  not  continue  to 
serve  beyond  the  expiration  of  the  next  session  of  Congress  subsequent 
to  the  expiration  of  said  fixed  term  of  office;  except  that  any  person 
chosen  to  fill  a  vacancy  shall  be  appointed  only  for  the  unexpired  term 
of  the  Commissioner  whom  he  succeeds.    No  vacancy  in  the  Commis- 
sion shall  impair  the  right  of  the  remaining  Commissioners  to  exercise 
all  the  powers  of  the  Commission. 

(d)  Each  Commissioner  shall  receive  an  annual  salary  of  $10,000, 
payable  in  monthly  installments. 

(e)  The  principal  office  of  the  Commission  shall  be  in  the  District 
of  Columbia,  where  its  general  sessions  shall  be  held,  but  whenever  the 
convenience  of  the  public  or  of  the  parties  may  be  promoted  or  delay  or 
expense  prevented  thereby,  the  Commission  may  hold  special  sessions 
in  any  part  of  the  United  States. 

(f)  (1)  The  Commissioner  shall  have  authority,  subject  to  the  pro- 
visions of  the  civil-service  laws  and  the  Classification  Act  of  1949,  as 
amended,  to  appoint  such  officers,  engineers,  accountants,  attorneys, 
inspectors,  examiners,  and  other  employees  as  are  necessary  in  the 
exercise  of  its  functions. 

(2)    Without  regard  to  the  civil-service  laws,  but  subject  to  the 
Classification  Act  of  1949,  each  Commissioner  may  appoint  a  legal  as- 
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sistant,  an  engineering  assistant,  and  a  secretary,  each  of  whom  shall 
perform  such  duties  as  such  Commissioner  shall  direct.    In  addition, 
the  chairman  of  the  Commission  may  appoint,  without  regard  to  the 
civil-service  laws,  but  subject  to  the  Classification  Act  of  1949,  an  ad- 
ministrative assistant  who  shall  perform  such  duties  as  the  chairman 
shall  direct. 

(3)    The  Commission  shall  fix  a  reasonable  rate  of  extra  compensa- 
tion for  overtime  services  of  engineers  in  charge  and  radio  engineers 
of  the  Field  Engineering  and  Monitoring  Bureau  of  the  Federal  Com- 
munications Commission,  who  may  be  required  to  remain  on  duty  be- 
tween the  hours  of  5  o'clock  postmeridian  and  8  o'clock  antemeridian 
or  on  Sundays  or  holidays  to  perform  services  in  connection  with  the 
inspection  of  ship  radio  equipment  and  apparatus  for  the  purposes  of 
Part  II  of  Title  III  of  this  Act  or  the  Great  Lakes  agreement,  on  the 
basis  of  one- half  day's  additional  pay  for  each  2  hours  or  fraction  there- 
of of   at  least  1  hour  that  the  overtime  exceeds  beyond  5  o'clock  post- 
meridian (but  not  to  exceed  2-1/2  days'  pay  for  the  full  period  from  5 
o'clock  postmeridian  to  8  o'clock  antemeridian)  and  2  additional  days' 
pay  for  Sunday  or  holiday  duty.    The  said  extra  compensation  for  over- 
time services  shall  be  paid  by  the  master,  owner,  or  agent  of  such  ves- 
sel to  the  local  United  States  collector  of  customs  or  his  representative, 
who  shall  deposit  such  collection  into  the  Treasury  of  the  United  States 
to  an  appropriately  designated  receipt  account:      Provided,  that  the 
amounts  of  such  collections  received  by  the  said  collector  of  customs 
or  his  representative  shall  be  covered  into  the  Treasury  as  miscellane- 
ous receipts;  and  the  payments  of  such  extra  compensation  to  the  sev- 
eral employees  entitled  thereto  shall  be  made  from  the  annual  appropri- 
ations for  salaries  and  expenses  of  the  Commission:    Provided  further, 
that  to  the  extent  that  the  annual  appropriations  which  are  hereby  author- 
ized to  be  made  from  the  general  fund  of  the  Treasury  are  insufficient, 
there  are  hereby  authorized  to  be  appropriated  from  the  general  fund  of 
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the  Treasury  such  additional  amounts  as  may  be  necessary  to  the  extent 
that  the  amounts  of  such  receipts  are  in  excess  of  the  amounts  appropri- 
ated:   Provided,  further,  that  such  extra  compensation  shall  be  paid  if 
such  field  employees  have  been  ordered  to  report  for  duty  and  have  so 
reported  whether  the  actual  inspection  of  the  radio  equipment  or  appara- 
tus takes  place  or  not:    and  provided  further,  that  in  those  ports  where 
customary  working  hours  are  other  than  those  hereinabove  mentioned, 
the  Engineers  in  Charge  are  vested  with  authority  to  regulate  the  hours 
of  such  employees  so  as  to  agree  with  prevailing  working  hours  in  said 
ports  where  inspections  are  to  be  made,  but  nothing  contained  in  this 
proviso  shall  be  construed  in  any  mamier  to  alter  the  length  of  a  work- 
ing day  for  the  engineers  in  charge  and  radio  engineers  or  the  over- 
time pay  herein  fixed. 

(g)    The  Commission  may  make  such  expenditures  (including  ex- 
penditures for  rent  and  personal  services  at  the  seat  of  government 
and  elsewhere,  for  office  supplies,  law  books,  periodicals,  and  books 
of  reference,  for  printing  and  binding,  for  land  for  use  as  sites  for  ra- 
dio monitoring  stations  and  related  facilities,  including  living  quarters 
where  necessary  in  remote  areas,  for  the  construction  of  such  stations 
and  facilities,  and  for  the  improvement,  furnishing,  equipping  and  re- 
pairing of  such  stations  and  facilities  and  of  laboratories  and  other  re- 
lated facilities  (including  construction  of  minor  subsidiary  buildings  and 
structures  not  exceeding  $25,000  in  any  one  instance)  used  in  connec- 
tion with  technical  research  activities),  as  may  be  necessary  for  the 
execution  of  the  functions  vested  in  the  Commission  and  as  from  time 
to  time  may  be  appropriated  for  by  Congress.    All  expenditures  of  the 
Commission,  including  all  necessary  expenses  for  transportation  in- 
curred by  the  Commissioners  or  by  their  employees,  under  their  or- 
ders, in  making  any  investigation  or  upon  any  official  business  in  any 
other  places  than  in  the  city  of  Washington,  shall  be  allowed  and  paid 
on  the  presentation  of  itemized  vouchers  therefor  approved  by  the  chair- 1 
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man  of  the  Commission  or  by  such  other  members  or  officer  thereof  as 
may  be  designated  by  the  Commission  for  that  purpose. 

(h)    Four  members  of  the  Commission  shall  constitute  a  quorum 
thereof.    The  Commission  shall  have  an  official  seal  which  shall  be 
judicially  noticed. 

(i)    The  Commission  may  perform  any  and  all  acts,  make  such 
rules  and  regulations,  and  issue  such  orders,  not  inconsistent  with  this 
Act,  as  may  be  necessary  in  the  execution  of  its  functions. 

(j )    The  Commission  may  conduct  its  proceedings  in  such  manner 
as  will  best  conduce  to  the  proper  dispatch  of  business  and  to  the  ends 
of  justice.    No  Commissioner  shall  participate  in  any  hearing  or  pro- 
ceeding in  which  he  has  a  pecuniary  interest.    Any  party  may  appear 
before  the  Commission  and  be  heard  in  person  or  by  attorney.    Every 
vote  and  official  act  of  the  Commission  shall  be  entered  of  record  and 
its  proceedings  shall  be  public  upon  the  request  of  any  party  interested. 
The  Commission  is  authorized  to  withhold  publication  of  records  or 
proceedings  containing  secret  information  affecting  the  national  defense. 

(k)    The  Commission  shall  make  an  annual  report  to  Congress,  co- 
pies of  which  shall  be  distributed  as  are  other  reports  transmitted  to 
Congress.    Such  report  shall  contain  —  (1)    Such  information  and  data 
collected  by  the  Commission  as  may  be  considered  of  value  in  the  de- 
termination of  questions  connected  with  the  regulation  of  interstate  and 
foreign  wire  and  radio  communication  and  radio  transmission  of  ener- 
gy; 

(2)    Such  information  and  data  concerning  the  functioning  of  the 
Commission  as  will  be  of  value  to  Congress  in  appraising  the  amount 
and  character  of  the  work  and  accomplishments  of  the  Commission  and 
the  adequacy  of  its  staff  and  equipment;  provided,  that  the  first  and 
second  annual  reports  following  the  date  of  enactment  of  the  Communi- 
cations Act  Amendments,  1952,  shall  set  forth  in  detail  the  number  and 
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caption  of  pending  applications  requesting  approval  of  transfer  of  con- 
trol or  assignment  of  a  broadcasting  station  license,  or  construction 
permits  for  new  broadcasting  stations,  or  for  increases  in  power,  or 
for  changes  of  frequency  of  existing  broadcasting  stations  at  the  begin- 
ning and  end  of  the  period  covered  by  such  reports; 

(3)  [Repealed]. 

(4)  An  itemized  statement  of  all  funds  expended  during  the  preced- 
ing year  by  the  Commission,  of  the  sources  of  such  funds,  and  of  the 
authority  in  this  Act  or  elsewhere  under  which  such  expenditures  were 
made;  and 

(5)  Specific  recommendations  to  Congress  as  to  additional  legisla- 
tion which  the  Commission  deems  necessary  or  desirable,  including 
all  legislative  proposals  submitted  for  approval  to  the  Director  of  the 
Bureau  of  the  Budget. 

(1)    All  reports  of  investigations  made  by  the  Commission  shall  be 
entered  of  record,  and  a  copy  thereof  shall  be  furnished  to  the  party 
who  may  have  complained,  and  to  any  common  carrier  or  licensee  that 
may  have  been  complained  of. 

(m)    The  Commission  shall  provide  for  the  publication  of  its  reports 
and  decisions  in  such  form  and  manner  as  may  be  best  adapted  for  pub- 
lic information  and  use,  and  such  authorized  publications  shall  be  com- 
petent evidence  of  the  reports  and  decisions  of  the  Commission  therein 
contained  in  all  courts  of  the  United  States  and  of  the  several  states 
without  any  further  proof  or  authentication  thereof. 

(n)    Rates  of  compensation  of  persons  appointed  under  this  section 
shall  be  subject  to  the  reduction  applicable  to  officers  and  employees 
of  the  federal  government  generally. 

(o)    For  the  purpose  of  obtaining  maximum  effectiveness  from  the 
use  of  radio  and  wire  communications  in  connection  with  safety  of  life 
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and  property,  the  Commission  shall  investigate  and  study  all  phases  of 
the  problem  and  the  best  methods  of  obtaining  the  cooperation  and  co- 
ordination of  these  systems. 

Section  303(m) 

(1)    Have  authority  to  suspend  the  license  of  any  operator  upon 
proof  sufficient  to  satisfy  the  Commission  that  the  licensee  — 

(A)  Has  violated  any  provision  of  any  Act,  treaty  or  convention 
binding  on  the  United  States,  which  the  Commission  is  authorized  to  ad- 
minister, or  any  regulation  made  by  the  Commission  under  any  such 
Act,  treaty,  or  convention;  or 

(B)  Has  failed  to  carry  out  a  lawful  order  of  the  master  or  per- 
son lawfully  in  charge  of  the  ship  or  aircraft  on  which  he  is  employed; 
or 

(C)  Has  wilKully  damaged  or  permitted  radio  apparatus  or  instal- 
lations to  be  damaged;  or 

(D)  Has  transmitted  superfluous  radio  communications  or  signals 
or  communications  containing  profane  or  obscene  words,  language  or 
meaning,  or  has  knowingly  transmitted  — 

(1)  False  or  deceptive  signals  or  communications,  or 

(2)  A  call  signal  or  letter  which  has  not  been  assigned  by  proper 
authority  to  the  station  he  is  operating;  or 

(E)  Has  willfully  or  maliciously  interfered  with  any  other  radio 
communications  or  signals;  or 

(F)  Has  obtained  or  attempted  to  obtain,  or  has  assisted  another 
to  obtain  or  attempt  to  obtain,  an  operator's  license  by  fraudulent 
means. 

(2)    No  order  of  suspension  of  any  operator's  license  shall  take  ef- 
fect until  fifteen  days'  notice  in  writing  thereof,  stating  the  cause  for 
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the  proposed  suspension,  has  been  given  to  the  operator  licensee  who 
may  make  written  application  to  the  Commission  at  any  time  within 
said  fifteen  days  for  a  hearing  upon  such  order.    The  notice  to  the  op- 
erator licensee  shall  not  be  effective  until  actually  received  by  him  and 
from  that  time  he  shall  have  fifteen  days  in  which  to  mail  the  said  ap- 
plication.   In  the  event  that  physical  conditions  prevent  mailing  of  the 
application  at  the  expiration  of  the  fifteen-day  period,  the  application 
shall  then  be  mailed  as  soon  as  possible  thereafter,  accompanied  by  a 
satisfactory  explanation  of  the  delay.    Upon  receipt  by  the  Commission 
of  such  application  for  hearing,  said  order  of  suspension  shall  be  held 
in  abeyance  until  the  conclusion  of  the  hearing  which  shall  be  conducted 
under  such  rules  as  the  Commission  may  prescribe.    Upon  the  conclu- 
sion of  said  hearing  the  Commission  may  affirm,  modify,  or  revoke 
said  order  of  suspension. 

Section  312 

—  (a)    The  Commission  may  revoke  any  station  license  or  con- 
struction permit  — 

(1)  for  false  statements  knowingly  made  either  in  the  application 
or  in  any  statement  of  fact  which  may  be  required  pursuant  to  Section 
308; 

(2)  because  of  conditions  coming  to  the  attention  of  the  Commis- 
sion which  would  warrant  it  in  refusing  to  grant  a  license  or  permit  on 
an  original  application; 

(3)  for  willful  or  repeated  failure  to  operate  substantially  as  set 
forth  in  the  license; 

(4)  for  willful  or  repeated  violation  of,  or  willful  or  repeated  fail- 
ure to  observe,  any  provision  of  this  Act  or  any  rule  or  regulation  of 
the  Commission  authorized  by  this  Act  or  by  a  treaty  ratified  by  the 
United  States; 
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(5)  for  violation  of  or  failure  to  observe  any  final  cease  and  de- 
sist order  issued  by  the  Commission  under  this  section;  or 

(6)  for  violation  of  Section  1304,  1343,  or  1464  of  Title  18  of  the 
United  States  Code. 

(b)  Where  any  person  (1)  has  failed  to  operate  substantially  asset 
forth  in  a  license,  (2)  has  violated  or  failed  to  observe  any  of  the  pro- 
visions of  this  Act,  or  Section  1304,  1343,  or  1464  of  Title  18  of  the 
United  States  Code,  or  (3)  has  violated  or  failed  to  observe  any  rule  or 
regulation  of  the  Commission  authorized  by  this  Act  or  by  a  treaty 
ratified  by  the  United  States,  the  Commission  may  order  such  person 
to  cease  and  desist  from  such  action. 

(c)  Before  revoking  a  license  or  permit  pursuant  to  subsection 
(a),  or  issuing  a  cease  and  desist  order  pursuant  to  subsection  (b),  the 
Commission  shall  serve  upon  the  licensee,  permittee  or  person  in- 
volved an  order  to  show  cause  why  an  order  of  revocation  or  a  cease 
and  desist  order  should  not  be  issued.    Any  such  order  to  show  cause 
shall  contain  a  statement  of  the  matters  with  respect  to  which  the  Com- 
mission is  inquiring  and  shall  call  upon  said  licensee,  permittee  or 
person  to  appear  before  the  Commission  at  a  time  and  place  stated  in 
the  order,  but  in  no  event  less  than  thirty  days  after  the  receipt  of  such 
order,  and  give  evidence  upon  the  matter  specified  therein;  except  that 
where  safety  of  life  or  property  is  involved,  the  Commission  may  pro- 
vide in  the  order  for  a  shorter  period.    If  after  hearing,  or  a  waiver 
thereof,  the  Commission  determines  that  an  order  of  revocation  or  a 
cease  and  desist  order  should  issue,  it  shall  issue  such  order,  which 
shall  include  a  statement  of  the  findings  of  the  Commission  and  the 
grounds  and  reasons  therefor,  and  specify  the  effective  date  of  the  or- 
der, and  shall  cause  the  same  to  be  served  on  said  licensee,  permit- 
tee, or  person. 

(d)  In  any  case  where  a  hearing  is  conducted  pursuant  to  the  pro- 
visions of  this  section,  both  the  burden  of  proceeding  with  the  intro- 
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duction  of  evidence  and  the  burden  of  proof  shall  be  upon  the  Commis- 
sion. 

(e)    The  provisions  of  §  9(b)  of  the  Administrative  Procedure  Act 
which  apply  with  respect  to  the  institution  of  any  proceeding  for  the 
revocation  of  a  license  or  permit  shall  apply  also  with  respect  to  the 
institution,  under  this  section,  of  any  proceeding  for  the  issuance  of  a 
cease  and  desist  order. 

F.C.C.  Reg.  §  74.1107,  31  Fed.  Reg.  4572  (1966) 

Requirement  for  showing  in  evidentiary  hearing  and  Commission 
approval  in  top  100  television  markets;  other  procedures. 

(a)  No  CATV  system  operating  within  the  predicted  Grade  A  con- 
tour of  a  television  broadcast  station  in  the  100  largest  television  mar- 
kets shall  extend  the  signal  of  a  television  broadcast  station  beyond  the 
Grade  B  contour  of  that  station,  except  upon  a  showing,  approved  by  the 
Commission,  that  such  extension  would  be  consistent  with  the  public  in- 
terest, and  specifically  the  establishment  and  healthy  maintenance  of 
television  broadcast  service  in  the  area.    Commission  approval  of  a 
request  to  extend  a  signal  in  the  foregoing  circumstances  will  be  granted 
where  the  Commission,  after  consideration  of  the  request  and  all  re- 
lated materials  in  a  full  evidentiary  hearing,  determines  that  the  req- 
uisite showing  has  been  made.    The  market  size  shall  be  determined 
by  the  rating  of  the  American  Research  Bureau,  on  the  basis  of  the  net 
weekly  circulation  for  the  most  recent  year. 

(b)  A  request  under  paragraph  (a)  shall  be  filed  after  the  CATV 
system  has  obtained  any  necessary  franchise  for  operation  or  has  en- 
tered into  a  lease  or  other  arrangement  to  use  facilities  and  shall  set 
forth  the  name  of  the  community  involved,  the  date  on  which  a  franchise 
was  obtained,  the  signal  or  signals  proposed  to  be  extended  beyond 
their  Grade  B  contours,  and  the  specific  reasons  why  it  is  urged  that 
such  extension  is  consistent  with  the  public  interest.    Public  notice  will 
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be  given  of  the  filing  of  such  a  request,  and  interested  parties  may  file 
a  response  or  statement  within  thirty  (30)  days  after  such  public  no- 
tice.   A  reply  to  such  responses  or  statement  may  be  filed  within  a 
twenty  (20)  day  period  thereafter.    The  Commission  shall  designate  the 
request  for  an  evidentiary  hearing  on  issues  to  be  specified,  with  the 
burden  of  proof  and  the  burden  of  proceeding  with  the  introduction  of 
evidence  upon  the  CATV  system  making  the  request,  unless  otherwise 
specified  by  the  Commission  as  to  particular  issues. 

(c)  No  CATV  system,  located  so  as  to  fall  outside  the  provisions 
of  paragraph  (a)  of  this  section,  shall  extend  the  signal  of  a  television 
broadcast  station  beyond  the  Grade  B  contour  of  that  station,  where  the 
Commission,  upon  its  own  motion  or  pursuant  to  a  petition  filed  under 
§  74.1109,  determines,  after  appropriate  proceedings,  that  such  exten- 
sion would  be  inconsistent  with  the  public  interest,  taking  into  account 
particularly  the  establishment  and  healthy  maintenance  of  television 
broadcast  service  in  the  area. 

(d)  The  provisions  of  paragraphs  (a)  and  (b)  of  this  section  shall 
not  be  applicable  to  any  signals  which  were  being  supplied  by  a  CATV 
system  to  its  sbuscribers  on  February  15,  1966,  and  pursuant  to  a 
franchise  (where  necessary)  issued  on  or  before  that  date;  provided, 
however,  that  any  new  franchise  or  amendment  of  an  existing  franchise 
after  February  15,  1966  to  operate  or  extend  the  operations  of  the 
CATV  system  in  the  same  general  area  does  come  within  the  provisions 
of  paragraphs  (a)  and  (b)  of  this  section;  and  provided  further  that  no 
CATV  system  located  in  the  100  largest  television  markets,  which  was 
supplying  to  its  subscribers  on  February  15,  1966  a  signal  carried  be- 
yond its  Grade  B  contour,  shall  extend  its  service  to  new  geographical 
areas  where  the  Commission,  upon  petition  filed  under  §  74.1109  by  a 
television  broadcast  station  or  other  interested  person  located  in  the 
area  and  after  consideration  of  the  response  of  the  CATV  system  and 
appropriate  proceedings,  determine  that  the  public  interest,  taking  in- 
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to  account  the  considerations  set  forth  in  the  Second  Report  and  Order 
in  Docket  Nos.  14895,  15233,  and  15971,  FCC  66-220,  pars.  113-149, 
would  be  served  by  appropriate  conditions  limiting  the  geographical 
extension  of  the  system  to  new  areas.    The  Commission  may  also  con- 
sider, upon  the  basis  for  the  pleadings  before  it,  whether  temporary 
relief  is  called  for  in  the  public  interest  and,  if  so,  the  nature  of  such 
relief;  no  CATV  system  coming  within  the  foregoing  provision  shall 
extend  its  service  to  new  geographical  areas  in  violation  of  the  terms 
of  the  specified  temporary  relief. 

F.C.C.  Reg.  §  74.1109,  31  Fed.  Reg.  4572  (1966) 

Procedures  applicable  to  petitions  for  waiver  of  the  rules, 
additional  or  different  requirements  and  rulings  on  complaints 
or  disputes. 

(a)  Upon  petition  by  a  CATV  system,  an  applicant,  permittee,  or 
licensee  of  a  television  broadcast,  translator  or  microwave  relay  sta- 
tion, or  by  any  other  interested  person,  the  Commission  may  waive 
any  provision  of  the  rules  relating  to  the  distribution  of  television 
broadcast  signals  by  CATV  systems,  impose  additional  or  different 
requirements,  or  issue  a  ruling  on  a  complaint  or  disputed  question. 

(b)  The  petition  may  be  submitted  informally,  by  letter,  but  shall 
be  accompanied  by  an  affidavit  of  service  on  any  CATV  system,  sta-      | 
tion  licensee,  permittee,  applicant  or  other  interested  person  who  may 
be  directly  affected  if  the  relief  requested  in  the  petition  should  be 
granted. 

(c)  (1)    The  petition  shall  state  the  relief  requested  and  may  con- 
tain alternative  requests.    It  shall  state  fully  and  precisely  all  perti- 
nent facts  and  considerations  relied  upon  to  demonstrate  the  need  for 
the  relief  requested  and  to  support  a  determination  that  a  grant  of  such 
relief  would  serve  the  public  interest.    Factual  allegations  shall  be  sup- 
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ported  by  affidavit  of  a  person  or  persons  with  actual  knowledge  of  the 
facts,  and  exhibits  shall  be  verified  by  the  person  who  prepares  them. 

(2)    A  petition  for  a  ruling  on  a  complaint  or  disputed  question 
shall  set  forth  all  steps  taken  by  the  parties  to  resolve  the  problem, 
except  where  the  only  relief  sought  is  a  clarification  or  interpretation 
of  the  rules. 

(d)  Interested  persons  may  submit  comments  or  opposition  to  the 
petition  within  thirty  (30)  days  after  it  has  been  filed.    Upon  good  cause 
shown  in  the  petition,  the  Commission  may,  by  letter  or  telegram  to 
known  interested  persons,  specify  a  shorter  time  for  such  submissions. 
Comments  or  oppositions  shall  be  served  on  petitioner  and  on  all  per- 
sons listed  in  petitioner's  affidavit  of  service,  and  shall  contain  a  de- 
tailed full  showing,  supported  by  affidavit,  of  any  facts  or  considera- 
tions relied  upon. 

(e)  The  petitioner  may  file  a  reply  to  the  comments  or  oppositions 
within  twenty  (20)  days  after  their  submission,  which  shall  be  served 
upon  all  persons  who  have  filed  pleadings  and  shall  also  contain  a  de- 
tailed full  showing,  supported  by  affidavit,  of  any  additional  facts  or 
considerations  relied  upon.    Upon  good  cause  shown,  the  Commission 
may  specify  a  shorter  time  for  the  filing  of  reply  comments. 

(f )  The  Commission,  after  consideration  of  the  pleadings,  may 
determine  whether  the  public  interest  would  be  served  by  the  grant,  in 
whole  or  in  part,  or  denial  of  the  request,  or  may  issue  a  ruling  on  the 
complaint  or  dispute.    The  Commission  may  specify  other  procedures, 
such  as  oral  argument,  evidentiary  hearing,  or  further  written  sub- 
missions directed  to  particular  aspects,  as  it  deems  appropriate.    In 
the  event  that  an  evidentiary  hearing  is  required,  the  Commission  will 
determine,  on  the  basis  of  the  pleadings  and  such  other  procedures  as 
it  may  specify,  whether  temporary  relief  should  be  accorded  to  any 
party  pending  the  hearing  and  the  nature  of  any  such  temporary  relief. 
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Where  a  petition  involves  new  service  to  subscribers  (other  than  ser- 
vice coming  within  the  provisions  of  §  74.1107(a)  of  this  chapter),  the 
Commission  will  expedite  its  consideration  and  promptly  issue  a  ruling 
either  on  the  merits  of  the  petition  or  on  the  interlocutory  question  of 
temporary  relief  pending  further  procedures. 

(g)    Where  a  request  for  temporary  relief  is  contained  in  a  petition 
with  respect  to  service  coming  within  the  provisions  of  §  74.1107(d)  of 
this  chapter,  opposition  to  such  request  for  temporary  relief  shall  be 
filed  within  ten  (10)  days  and  reply  comments  within  seven  (7)  days 
thereafter.    The  Commission  will  expedite  its  consideration  of  the  ques- 
tion of  temporary  relief. 

(h)    Where  a  petition  for  waiver  of  the  provisions  of  §  74.1103(a) 
of  this  chapter  is  filed  within  fifteen  (15)  days  after  a  request  for  car- 
riage, the  system  need  not  carry  the  signal  of  the  requesting  station 
pending  the  Commission's  ruling  on  the  petition  or  on  the  interlocutory 
question  of  temporary  relief  pending  further  procedures. 
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BRIEF  FOR  PETITIONERS  MISSION  CABLE  TV,  INC. ,  PACIFIC 
VIDEO  CABLE  CO.,  and  TRANS- VIDEO  CORP. 
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®niteb  fetates  Court  of  ^ppeate 

FOR  THE  NINTH  CIRCUIT 

Case  No.  21183 


SOUTHWESTERN  CABLE  CO., 
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BRIEF  FOR  PETITIONERS  MISSION  CABLE  TV,  INC.,  PACIFIC 
VIDEO  CABLE  CO.,  and  TRANS- VIDEO  CORP. 


JURISDICTIONAL  STATEMENT 

The  petition  for  review  was  filed  under  the  provisions  of  Section 
402  (a)  of  The  Communications  Act  of  1934,  as  amended,  66  STAT.  718 
(1952),  47  U.S.C.A.  §  402(a)  (1962)  and  under  Sections  2  and  3  of  the 
Judicial  Review  Act  of  1950,  64  STAT.  1129,  1130  (1950),  5  U.S.C.A. 
§  §  1032,  1033  (Supp.  1961).    Review  is  sought  of  the  Memorandum  Op- 
inion and  Order  of  the  Federal  Communications  Commission,  released 
July  25,  1966,  identified  as  FCC  66-683  and  Docket  No.  16786  and  as 
corrected  on  July  26,  1966.    Midwest  Television,  Inc.  (KFMB-TV),  4 
F.C.C.2d  612  (1966).    (R.  577-598).  ^ 

Petitioners,  Mission  Cable  TV,  Inc.  and  Pacific  Video  Cable  Co., 
are  California  corporations,  doing  business  in  California  with  their 
principal  offices  located  in  El  Cajon,  California.    Trans-Video  Corp. 
is  a  Delaware  corporation,  doing  business  in  California  with  its  prin- 
cipal offices  located  in  El  Cajon,  California.    Petitioners  are  persons 
aggrieved  within  the  meaning  of  Section  4  of  the  Judicial  Review  Act 
of  1950,  since  the  order  of  the  Commission  is  a  final  order  prohibiting 
them  from  conducting  their  business  for  an  undetermined  period  of 
time,  within  certain  areas  of  the  City  of  San  Diego,  California,  and  the 
County  of  San  Diego,  California,  where  they  otherwise  are  authorized 
and  legally  empowered  to  do  so.    Venue  of  this  proceeding  is  placed 
in  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit  by  Section 
3  of  the  Judicial  Review  Act  of  1950,  5  U.S.C.A.  §  1033  (Supp.  1961). 


References  are  to  the  page  number  of  the  Record  as  certified  to  this  Court 
by  the  Commission  under  date  of  August  26,  1966. 


STATEMENT  OF  THE  CASE 

Petitioners,  Mission  Cable  TV,  Inc.,  and  Pacific  Video  Cable  Co., 
are  the  owners  of  community  antenna  television  systems  (CATV)  ^  in 
the  San  Diego,  California,  area.    Petitioner,  Trans -Video  Corp.,  is 
the  majority  owner  of  Mission  Cable  TV,  Inc.,  and  the  sole  owner  of 
Pacific  Video  Cable  Co.     In  addition,  Trans -Video  Corp.  is  the  opera- 
tor of  the  systems  owned  by  Mission  and  Pacific.    Mission  and  Pacific 
began  operating  prior  to  February  15,  1966.  under  authority  of  fran- 
chises issued  by  the  Cities  of  San  Diego,  Chula  Vista,  La  Mesa,  El 
Cajon  and  the  County  of  San  Diego. 

On  April  23,  1965,  the  Commission  issued  its  First  Report  and 
Order  in  Dockets  No.  14895  and  15233  (30  F.R.  6038;  38  F.C.C.  683; 
4  Pike&  Fischer,  R.R. 2d  1725)  in  which  it  adopted  rules  covering  the 
operations  of  common-carrier  microwave  stations  to  relay  signals  to 
CATV  systems.    These  rules,  in  reality,  apply  to  and  control  the  op- 
eration of  CATV  systems  which  ^    receive  signals  via  microwave.    At 
the  same  time,  the  Commission  issued  a  Notice  of  Inquiry  and  Pro- 
posed Rule-Making  in  Docket  No.  15971  (30  F.R.  6078;  4  Pike  &  Fischer, 
R.R. 2d  1679)  concerning  the  adoption  of  rules  to  control  the  operation  of 
all  CATV  systems. 

On  February  15,  1966,  the  Commission  issued  a  press  release  an- 
nouncing that  it  planned  to  adopt  new  rules  to  regulate  all  CATV  sys- 
tems.   These  rules  were  not  adopted  until  March  4,  1966,  and  not  re- 
leased to  the  public  until  March  8,  1966.    They  were  published  in  the 


2 

A  CATV  system  is  an  enterprise  which  receives  television  signals  trans- 
mitted by  television  broadcast  stations  (either  directly  off-the-air  or  by  means 
of  a  radio  microwave  relay),  amplifies  these  signals  and  distributes  them  through 
a  system  of  cables  to  subscribers  who  pay  a  charge  for  this  service.    In  this 
case,  Petitioners'  systems  use  off-the-air  pickups  only. 

^  See,  Carter  Mountain  Transmission  Corp.  v.  Federal  Communications  Com- 
mission, 116  U.S.  App.  D.C.  93,  321  F.2d  359  (1963),  cert,  denied,  375  U.S.  951 
(1963). 


Federal  Register  on  March  17,  1966,  as  the  Second  Report  and  Order 
in  Dockets  14895,  15233  and  15791  (31  F.R.  4540;  2  F.C.C.2d  725;  6 
Pike  &  Fischer,  R.R.2d  1717).    In  the  Second  Report  and  Order,  the 
Commission  for  the  first  time  adopted  rules  to  regulate  CATV  systems 
which  received  signals  directly  off -the -air  from  television  broadcast 
stations.    In  essence,  the  new  rules  are  purportedly  designed  to  pro- 
tect and  foster  the  development  of  local  UHF  television  broadcast  ser- 
vice.   The  Commission  was  concerned  that  the  increased  variety  of 
signals  available  on  CATV  systems  might  reduce  the  available  audience 
and  revenues  for  local  television  broadcast  stations  by  "fragmentation" 
of  audience.    To  prevent  this  purported  evil,  the  new  rules  provide  that 
CATV  systems  must  carry  local  stations  and  nearby  stations  in  accord- 
ance with  a  system  of  priorities  based  upon  signal  strength.    They  also 
provide  that  a  local  television  station  may  prevent  the  CATV  system 
from  carrying  on  the  same  day  the  signal  of  a  non-local  station  which 
duplicates  the  programs  of  the  local  station.    In  addition,  the  new  rules 
provide  that  no  CATV  system  in  the  top  100  markets,  as  defined  by 
ARB,^    may  extend  any  "distant  signal"  beyond  the  Grade  B  contour  of 
the  originating  station  without  Commission  approval  after  a  hearing. 
Finally,  the  rules  provide  that  the  Commission  may  impose  other  lim- 
itations upon  CATV  systems  if  required  to  protect  the  "public  interest." 

The  rule  prohibiting  carriage  of  distant  signals  was  made  effec- 
tive on  February  15,  1966  (the  date  of  a  press  release),  despite  the  fact 
that  these  rules  were  not  adopted  until  March  4,  1966,  were  not  re-    - 
leased  to  the  public  until  March  8,  1966,  and  were  not  published  in  the 
Federal  Register  until  March  17,  1966.    CATV  systems  in  operation 
and  delivering  distant  signals  on  February  15,  1966,  were  accorded 


■*  The  American  Research  Bureau  is  a  private  organization  engaged  in  the 
business  of  producing  and  selling  television  market  data  and  research  surveys 
concerning  television  viewing  habits. 


"grandfather"  rights  and  were  permitted  to  continue  carriage  of  dis- 
tant signals. 

On  March  17,  1966,  Midwest  Television,  Inc.,  licensee  of  VHF 
television  Station  KFMB-TV,  San  Diego,  California,  filed  a  "Petition 
for  Immediate  Temporary  and  or  Permanent  Relief  Against  Extensions 
of  Service  of  CATV  Systems  Carrying  Signals  of  Los  Angeles  Stations 
into  the  San  Diego  Area,"  naming  Petitioners,  among  others,  as  re- 
spondents. (R.  1)     A  supplement  to  the  petition  was  filed  on  April  4, 
1966.  (R.  121) 

On  April  7,  1966,  Petitioners  filed  a  "Petition  for  Reconsidera- 
tion" of  the  Commission's  Second  Report  and  Order  in  Docket  No. 
15971,  which  petition  is  still  pending  before  the  Commission.    On  April 
18,  1966,  Petitioners  filed  an  opposition  to  the  Midwest  petitions.  (R. 
194).    Midwest,  in  turn,  filed  a  reply  on  April  25,  1966,  to  the  Opposi- 
tion to  the  Motion  for  Temporary  Relief  (R.  404)  and  on  May  3,  1966, 
filed  a  reply  to  the  Opposition  for  Permanent  Relief.  (R.  506)   Various 
pleadings  were  filed  by  other  respondents  in  the  proceeding. 

On  May  31,  1966,  Petitioners  filed  a  "Supplement  to  'Opposition  to 
Petition  and  Supplement  to  Petition  for  Immediate  Temporary  and  for 
Permanent  Relief  Against  Extensions  of  Service  of  CATV  Systems  Car- 
rying Signals  of  Los  Angeles  Stations  into  the  San  Diego  Area'."    This 
petition  contained  an  exhibit  in  another  case  (Docket  No.  16575)  which 
showed  that,  according  to  the  testimony  of  the  expert  witness  of  the 
Commission,  the  Grade  B  contours  of  all  the  Los  Angeles  VHF  stations 
fell  within  the  city  limits  of  San  Diego.    On  June  3,  1966,  the  Commis- 
sion returned  the  pleading  with  a  letter  advising  that  the  Commission 
would  take  official  notice  of  the  matter.    However,  the  Memorandum 
Opinion  and  Order  failed  to  mention  this  evidence  submitted  by  its  own 
experts,  but  erroneously  stated  that  there  was  doubt  as  to  the  location 
of  the  Grade  B  contours  of  the  Los  Angeles  stations.  (Para.  18;  R. 
588). 


On  July  25,  1966,  the  Commission  issued  the  Memorandum  Opin- 
ion and  Order  which  this  Court  is  requested  to  review.  (R.  577).    In  it 
the  Commission  concedes  that  Petitioners'  CATV  systems  are  not  op- 
erating in  violation  of  any  of  the  new  CATV  rules.    It  then  concluded 
that,  in  accordance  with  the  statement  in  the  Second  Report  and  Order, 
the  San  Diego  situation  is  a  special  case  which  the  Commission  will 
investigate  and  consider  on  an  ad  hoc  basis  to  determine  if  any  new 
and  additional  requirement  or  limitation  should  be  placed  upon  CATV 
systems  operating  under  these  circumstances.    (Para.  19;  R.  588-589) 
It  then  designated  the  matter  for  hearing  in  an  adversary  proceeding 
on  a  series  of  broad  issues  which,  in  fact,  constitute  a  further  rule- 
making proceeding,  to  determine  the  extent  of  CATV  penetration  in 
San  Diego,  and  the  effect  of  CATV  operations  on  local  television  sta- 
tions in  that  market.    The  issues  are  as  follows:    (R.  593-594). 

"1.    To  determine  the  locations  of  trunk  and  feeder 
lines  (both  energized  and  unenergized)  and  the  loca- 
tion and  number  of  subscribers  per  half  mile  (or 
other  comparable  convenient  unit  of  measure)  of 
cable  to  respondents'  respective  CATV  systems  as 
of  February  15,  1966,  March  17,  1966  and  the  date 
of  this  order,  and  the  locations  of  the  predicted 
Grade  A  contours  of  the  San  Diego  television  sta- 
tions and  predicted  Grade  B  contours  of  the  Los 
Angeles  television  stations. 

"2.    To  determine  whether  the  signals  of  any  of  the 
San  Diego  television  stations  are  degraded  on  any 
of  respondents'  respective  CATV  systems  and,  if 
so,  the  cause,  extent  and  nature  thereof. 

"3.    To  determine  the  present  actions  and  plans  for 
the  future  of  respondents  with  respect  to  the  initia- 
tion of  pay -TV  operations  based  upon  or  in  connec- 
tion with  their  respective  CATV  operations. 

"4.    To  determine  the  present  penetration  of  CATV 
service  by  CATV  systems  in  the  San  Diego  market 


area  and  the  potential  penetration  of  CAT  V  service 
under  conditions  of  unlimited  expansion. 

"5.    To  determine  the  effects  on  the  audiences  of 
existing,  proposed,  and  potential  San  Diego  televi- 
sion stations  of  present  penetration  and  of  potential 
penetration  under  conditions  of  unlimited  CATV  ex- 
pansion. 

"6.    To  determine  the  effects  of  present  service  and 
of  unlimited  expansion  of  service  by  CATV  systems, 
generally,  on  off -the -air  television  service  from  the 
San  Diego  television  stations  and,  particularly,  on 
existing,  proposed  and  potential  UHF  television  ser- 
vice in  the  area. 

"7.  To  determine  whether  any  conditions  of  future  im- 
port should  be  placed  on  the  present  operations  of  re- 
spondents' CATV  systems  and,  if  so,  the  nature  thereof. 

"8.    To  determine  whether  expansion  of  any  of  Respond- 
ents' CATV  systems  should  be  limited  and,  if  so,  the 
appropriate  conditions  thereof. 

"9.    To  determine,  in  light  of  the  foregoing,  whether  re- 
spondents' present  or  planned  CATV  operations  ai^e 
consistent  with  the  public  interest  and  what,  if  any,  ac- 
tion should  be  taken  by  the  Commission." 

The  Commission  then  went  on  to  determine  the  nature  of  the  tem- 
porary relief  to  be  afforded  to  Midwest  Television,  Inc.    It  ruled  that 
pending  final  disposition  of  this  proceeding,  it  would  order  Mission  to 
confine  delivery    ".  .  .  of  the  Los  Angeles  signals  carried  on  its  sys- 
tems to  subscribers  within  those  areas  where  Mission  .  .  .  was  operat- 
ing on  February  15,  1966."     In  addition,  it  ruled  that  Mission  could  con- 
tinue its  present  service  to  persons  who  began  receiving  service  and  to 
those  who  signed  subscription  requests  between  the  date  of  February  15, 
1966,  and  the  date  of  the  Order.    The  Commission  pointed  out  that  Peti- 


tioners  could  continue  to  construct  lines  and  add  new  subscribers  with- 
in these  franchised  areas  ".  .  .  so  long  as  the  expansion  is  confined  to 
the  carriage  of  the  San  Diego-Tijuana  signals.''    (Emphasis  supplied) 
(Para.  26;  R.  591)    This  language  clearly  demonstrates  that  the  stay  is 
in  stark  reality  a  final  government  sanction  prohibiting  the  dissemina- 
tion of  certain  television  programs  to  the  public  of  the  San  Diego  area, 
for  an  indefinite  period  of  time.'' 

On  August  8,  1966,  Petitioner,  Southwestern  Cable  Co.  filed  a  Peti- 
tion For  Review  and  an  Application  For  Interlocutory  Injunction.   On 
August  10,  1966,  Petitioners  Mission  Cable  TV,  Inc.,  Pacific  Video 
Cable  Co.  and  Trans -Video  Corp.  filed  a  Petition  For  Review  and  a  Pe- 
tition For  Stay  Pendente  Lite.    After  hearing,  the  Court  on  August  23, 
1966,  issued  a  partial  stay  of  the  Commission's  order,  allowing  Peti- 
tioners to  add  new  subscribers  to  their  trunk  and  feeder  lines  in  exist- 
ence on  August  23,  1966. 

SPECIFICATIONS  OF  ERROR 

1.  The  issuance  of  a  stay  restraining  Petitioners  from  continuing 
their  legal  business  within  their  franchised  areas  is  unlawful,  since 
the  Commission  is  without  statutory  authority  to  issue  such  an  order 
without  a  hearing. 

2.  The  issuance  of  a  temporary  stay  is  arbitrary  and  capricious, 
since  it  is  not  based  on  valid  findings  that  logically  support  the  con- 
clusions that  the  public  and  Midwest  would  suffer  irreparable  injury. 

3.  The  issuance  of  a  stay  and  the  designation  of  this  proceeding 


Adversary  proceedings  of  this  nature  may  take  years  to  resolve.   One  case 
of  a  somewhat  similar  nature  has  been  in  litigation  before  the  Commission  and 
the  Courts  for  over  twenty  years.    See,    American  Broadcasting-Paramount  The- 
atres, Inc.  V.  Federal  Communications  Commission,  345  F.2d  954  (U.S.  App.D.C 
1965),  cert,  denied,  383  U.S.  906  (1966). 


for  a  hearing  is  unlawful  and  improper,  since  the  Commission  lacks 
the  statutory  authority  to  control  and  license  CATV  systems  which  are 
not  common  carriers  and  which  do  not  engage  in  the  transmission  of 
energy  or  communication  or  signals  by  radio  but  rather  only  receive 
television  signals  off-the-air  and  carry  these  signals  by  wire  to  sub- 
scribers. 

4.  The  issuance  of  a  stay  prohibiting  Petitioners  from  carrying 
the  signals  of  Los  Angeles  television  stations  and  the  provisions  of 
the  Commission's  CATV  rules,  which  limit  the  right  of  CATV  systems 
to  carry  signals  of  their  own  choice,  constitute  an  unreasonable  and 
unwarranted  prior  restraint  on  freedom  of  speech  and  violate  the 
First  Amendment  of  the  Constitution  of  the  United  States. 

5.  The  issuance  of  a  stay  and  the  designation  of  the  proceeding  for 
hearing  under  the  provisions  of  Section  74.1109  are  unlawful  and  im- 
proper, since  this  section  of  the  CATV  rules  is  void  for  failure  of  the 
Commission  to  comply  with  the  provisions  of  Section  4  of  the  Adminis- 
trative Procedure  Act. 

SUMMARY  OF  ARGUMENT 

In  Point  n.  Petitioners  urge  that  the  issuance  of  the  stay  order  is 
arbitrary  and  capricious,  since  the  Commission  failed  to  make  the  nec- 
essary findings  of  basic  facts  from  which  it  could  logically  be  inferred 
that  the  continued  expansion  of  Petitioners'  lawful  business  would  cause 
irreparable  injury  to  the  public  or  to  Midwest  Television,  Inc.  An  anal- 
ysis of  the  Commission's  Memorandum  Opinion  and  Order  clearly  shows 
that  the  findings  of  basic  fact  were  limited  to  speculative  and  irrelevant 
facts  which  in  no  way  support  the  conclusion  that  the  public  interest 
required  the  issuance  of  a  stay  order. 

In  Point  in,  Petitioners  explain  the  Federal  Communications  Com- 
mission's lack  of  statutory  authority  to  regulate  and  control  CATVsys- 


terns  in  the  manner  contemplated  by  its  present  rules  and  the  stay 
order  in  this  proceeding.    The  Commission's  authority  is  precisely 
defined  and  clearly  limited  by  the  Communications  Act  of  1934,  as 
amended,  and  unless  Title  II  or  Title  m  of  that  Act  provides  the  neces- 
sary authority,  it  does  not  exist.    The  Commission  has  conceded  that 
CATV  systems  should  not  be  regulated  as  common  carriers  within  the 
meaning  of  Title  II  of  the  Act.    See,  Philadelphia  Television  Broadcast- 
ing Co.  V.  Federal  Communications  Commission,  359  F.2d  282  (U.S. 
App.  D.C.  1966).    On  the  other  hand,  except  for  special  and  specific 
statutory  authorizations,  all  of  the  provisions  of  Title  III  of  the  Com- 
munications Act  have  to  do  with,  or  are  related  to,  the  licensing  of  radio 
stations.    Thus,  insofar  as  non -common  carrier  communication  func- 
tions are  concerned,  the  Commission  (unless  otherwise  specifically 
authorized  by  statute)  is  authorized  only  to  license  radio  stations,  and 
its  rule  making  activities  must  be  related  to  and  based  on  this  licens- 
ing authority.   See,  Regents  of  Georgia  v.  Carroll,  338  U.S.  568,  94  L. 
Ed.  363  (1950).   While  Section  2(a)  of  the  Communications  Act  applies 
".  .  .  to  all  interstate  .  .  .  communication  by  wire  or  radio  .  .  .",  this 
has  no  bearing  on  the  Commission's  authority  to  regulate  CATV  sys- 
tems, even  though  such  systems  are  determined  to  be  "interstate  com- 
munication," since  none  of  the  Act's  provisions  cover  such  systems. 
CATV  systems  do  not  require  licenses  within  the  meaning  of  Title  III 
of  the  Communications  Act,  and  they  are  not  common  carriers  within 
the  meaning  of  Title  II.   Accordingly,  any  rules  adopted  by  the  Commis- 
sion looking  to  the  regulation  of  such  systems  are  inconsistent  with  the 
Act  and,  therefore,  unlawful. 

In  Point  IV,  Petitioners  contend  that  the  Commission's  stay,  which 
prohibits  their  CATV  system  from  carrying  the  signals  of  Los  Angeles 
television  stations  in  San  Diego,  is  an  unreasonable  prior  restraint  upon 
freedom  of  speech  which  violates  the  freedom  guaranteed  by  the  First 
Amendment.    There  can  be  no  question  that  the  prior  restraint  has  oc- 
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curred.    The  issues  are  whether  or  not  a  CATV  system  and  the  public 
are  protected  by  the  provisions  of  the  First  Amendment  and  whether 
the  restraint  is  reasonable  in  light  of  public  interest  considerations 
which  the  Federal  Communications  Commission  may  lawfully  consider. 
It  is  clear  that  a  restraint  on  the  right  of  a  CATV  system  to  carry  the 
Los  Angeles  television  signals  cannot  be  justified  by  a  scarcity  of 
broadcast  frequencies  which  factor  has  been  the  basis  for  the  Court's 
approval  of  Commission  actions  placing  limitations  on  the  freedom  of 
speech  of  broadcast  licenses.    The  fact  is  that  the  prior  restraint  in 
the  instant  case  has  been  imposed  because  of  the  Commission's  specu- 
lation that  the  continued  carriage  of  the  signals  of  the  Los  Angeles  sta- 
tions would  threaten  the  viability  of  the  San  Diego  television  stations. 
Such  a  speculative  reason  does  not  justify  the  direct  prior  restraint  of 
freedom  of  speech  imposed  here  on  both  Petitioners  and  the  public  of 
San  Diego.    In  addition,  the  Commission,  in  seeking  to  eliminate  eco- 
nomic competition  to  television  stations  in  San  Diego,  has  exceeded  its 
statutory  authority,  and,  therefore,  such  economic  protection  cannot  be 
a  justification  for  restraints  on  freedom  of  speech  which  are  prohibited 
by  the  First  Amendment. 

In  Point  V,  Petitioners  argue  that  the  adoption  of  Section  74.1109  of 
the  Commission's  Rules,  the  basis  of  the  stay  order  challanged  herein, 
is  arbitrary  and  capricious,  since  no  notice  was  given  of  the  proposed 
adoption  of  the  rule  as  required  by  Section  4  of  the  Administrative  Pro- 
cedure Act.    In  the  Notice  of  Inquiry,  the  Commission  indicated  it  in- 
tended to  adopt  interim  rules  to  control  off-the-air  CATV  systems 
which  rules  would  be  similar  to  the  existing  rules  controlling  micro- 
wave-fed CATV  systems.    The  Commission  specifically  stated  that  a 
further  notice  of  proposed  rule -making  would  be  issued  prior  to  the 
adoption  of  the  rules.    Nowhere  in  the  Notice  of  Inquiry  were  Petition- 
ers placed  on  notice  that  the  Commission  intended  to  adopt  a  rule  con- 
ferring new  powers  to  issue  injunctive  relief  against  non-licenses. 
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without  a  hearing,  and,  by  an  ad  hoc  proceeding,  to  impose  further  and 
different  requirements  on  CATV  systems  over  and  above  the  provisions 
of  the  other  CATV  rules . 

ARGUMENT 
I 

The  Commission  Lacks  the  Statutory  Authority 
To  Issue  a  Stay  Without  a  Hearing 

Petitioners,  Mission  Cable  TV,  Inc.,  Pacific  Video  Cable  Co.,  Inc., 
and  Trans -Video  Corp.  submit  that  the  Commission  lacks  the  statutory 
authority  to  stay,  without  a  hearing,  the  legitimate  operation  of  their 
business.    In  this  regard.  Petitioners  rely  upon  and  incorporate  by  ref- 
erence the  argument  of  Southwestern  Cable  Co.,  contained  in  its  brief 
filed  in  this  proceeding. 

n 

The  Issuance  of  the  Temporary  Stay  Is  Arbitrary 
and  Capricious  Since  It  Is  Not  Supported 
by  Valid  Findings 

The  Commission  has  not,  prior  to  adoption  of  Section  74.1109  of  its 
rules,  attempted  to  use  injunctive  power  in  connection  with  the  activities 
of  non-licensees.    To  the  extent  that  the  Commission  has  issued  stay  or- 
ders in  the  past,  they  have  always  been  directed  at  a  matter  clearly  with- 
in its  control  and  jurisdiction,  i.e.,  an  earlier  order  of  the  Commission. 
(See,  Section  1.106(n)  of  the  Commission's  Rules  and  Regulations). 

The  Commission,  in  the  instant  case,  has  issued  an  order  which,  in 
the  language  of  Section  74.1109,  is  denominated  as  "temporary  relief", 
although  it  is  effectively  a  stay  order  curbing  Petitioners'  lawful  activi- 
ties for  an  indefinite  period  of  time.    For  this  order  to  be  validly  issued. 
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the  Commission  must  make  findings  of  "basic  facts",  from  which  the 
".  .  .  ultimate  facts  in  the  terms  of  the  statutory  criterion  are  inferred." 
Saginaw  Broadcasting  Co.  v.  Federal  Communications  Commission,  68 
App.  D.C.  282,  288,  96  F.2d  554,  560  (1938).    In  the  Saginaw  case  the 
Court  set  out  the  four  part  process  the  Commission  must  follow  in  mak- 
ing the  necessary  findings  of  fact  to  support  an  order: 

"(1)    evidence  must  be  taken  and  weighed,  both  as  to 
its  accuracy  and  credibility;  (2)  from  attentive  con- 
sideration of  this  evidence  a  determination  of  facts 
of  a  basic  or  underlying  nature  must  be  reached;  (3) 
from  these  basic  facts  the  ultimate  facts,  usually  in 
the  language  of  the  statute,  ai'e  to  be  inferred,  or  not, 
as  the  case  may  be;  (4)  from  this  finding  the  decision 
will  follow  by  application  of  the  statutory  criterion." 
Supra  at  287,  96  F.2d  at  559. 

These  basic  findings  of  fact  are  necessary  so  that  a  court  may  proper- 
ly exercise  its  review  function.    They  must  ".  .  .  represent  the  deter- 
mination of  the  administrative  body  as  to  the  meaning  of  the  evidence," 
and  the  ultimate  facts  must  flow  from  these  basic  findings.    Saginaw 
supra  at  289,  96  F.2d  at  561.    In  Johnston  Broadcasting  Co.  v.  Federal 
Communications  Commission,  85  U.S.  App.  D.C.  40,  46,  175  F.2d  351, 
357  (1949),  the  Court  reaffirmed  the  Commission's  obligation  to  make, 
from  the  evidence  before  it,  basic  findings  of  fact  from  which  ultimate 
facts  may  be  found  by  logical  inference. 

The  Commission,  itself,  has  set  up  certain  standards  for  the  grant- 
ing of  stays  under  Section  1.106(n)  of  its  Rules,  which  standards  con- 
stitute the  elements  of  the  statutory  criterion  of  "public  interest".  The 
Commission,  in  denying  a  petition  for  stay  pending  reconsideration  of 
an  order  granting  a  construction  permit,  enunciated  these  standards  as 
follows: 

"It  further  appearing,  that  the  petitioner  has  failed  to 
demonstrate  factually  that  unless  a  stay  is  issued  the 
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public  (or  its  own  interest)  will  suffer  irreparable 
injury;  that  its  allegation  that  Xenia's  sole  outlet,  an 
FM  station,  will  not  survive  in  competition  with  a 
standard  broadcast  station  in  Xenia  and  that  no  other 
FM  station  will  be  assigned  to  that  city  are  specula- 
tive; that  as  to  its  allegations  that  Greene  County 
[Greene  County  Radio,  the  permit  holder]  is  already 
making  commitments  with  regard  to  construction  of 
the  station,  the  Commission  has  consistently  rejected 
the  contention  that  the  expenditures  of  funds  by  a  grant- 
ee and  the  construction  of  a  station  is  so  prejudicial  as 
to  require  a  stay  because  if  petitioner  is  eventually 
successful  in  its  request  for  reconsideration,  the  grant- 
ee's authorization  would,  of  course,  be  nullified  and  any 
funds  expanded  by  it  would  be  lost;"    S[)eidel  Broad- 
casting Corp.  of  Ohio,  1  Pike  and  Fischer,  R.R.2d  355, 
356  (1963). 

The  Commission's  standards  for  granting  of  a  stay,  set  out  in 
Speidel  Broadcasting  Corp.,  supra,  are  similar  to  court  enunciated  re- 
quirements for  the  issuance  of  a  stay.    See,  Hamlin  Testing  Labora- 
tories, Inc.  V.  United  States  Atomic  Energy  Commission,  337  F.2d  221 
(CCA. 6th,  1964);  Associated  Securities  Corp.  v.  Securities  and  Ex- 
change Commission,  283  F.2d  773  (CCA.  10th,  1960);  Eastern  Air- 
lines V.  Civil  Aeronautics  Board,  261  F.2d  830  (CC.A.2d,  1958);  and 
Virginia  Petroleum  Jobbers  Ass'n.  v.  Federal  Power  Commission,  104 
U.S.  App.  D.C  106,  259  F.2d  921  (1958). 

It  is  submitted  that  the  Commission  has  completely  failed  to  make 
the  necessary  findings  of  fact  to  support  the  ultimate  finding  that  the 
public  interest  requires  the  issuance  of  a  temporary  stay.    The  only 
findings  of  basic  facts  in  the  Commission's  opinion  appear  in  para- 
graphs 16,  17,  19  and  23,  thereof.    These  findings,  concisely  restated, 
are  that  (1)  there  is  one  operating  UHF  station  in  San  Diego,  one  out- 
standing construction  permit  for  a  UHF  station,  and  one  application  for 
an  educational  UHF  station;  (2)  several  of  Petitioners'  CATV  systems 
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commenced  operations  two  to  four  months  prior  to  the  filing  of  Mid- 
west Television,  Inc.'s  petition  herein;  (3)  there  are  380,000  housing 
units  in  San  Diego  County;  (4)  on  February  15,  1966,  there  were  approx- 
imately 17,000  CATV  subscribers  in  San  Diego  County  within  KFMB- 
TV's  Grade  A  contour  (6,500  in  the  City  of  San  Diego);  (5)  17,000  homes 
constitute  4.6%  of  the  housing  units  in  San  Diego  County  within  KFMB- 
TV's  Grade  A  contour;  (6)  there  are  approximately  294,000  homes  with- 
in this  contour  in  which  CATV  systems  carrying  Los  Angeles  signals 
have  begun  to  operate;  (7)  this  represents  78%  of  all  San  Diego  County 
homes  within  KFMB-TV's  Grade  A  contour;  (8)  approximately  90%  of 
all  homes  in  the  county  within  the  Grade  A  contour  of  KFMB-TV  are 
located  in  areas  covered  by  CATV  franchises;  (9)  approximately  70%  of 
the  populated  area  adjacent  to  metropolitan  San  Diego  has  been  wired 
and  30%  of  the  homes  in  the  wired  area  have  subscribed;  (10)  the  Los 
Angeles  stations  are  located  more  than  100  miles  from  the  San  Diego 
main  post  office;  and  (11)  there  were  discrete  non-contiguous  areas  in 
which  Petitioners'  CATV  systems  operated  as  of  February  15,  1966. 
(R.  587-589,   591)    The  Commission's  opinion  also  sets  forth  certain 
allegations  made  by  the  various  parties,  but  does  not  make  findings  of 
basic  facts  other  than  as  outlined  above. 

Based  upon  these  findings  of  basic  fact,  the  Commission  had  to 
conclude  that  the  following  ultimate  facts  logically  followed  in  order 
to  issue  a  valid  stay  order:    First,  the  continued  expansion  of  Peti- 
tioners' CATV  system  will  endanger  the  viability  of  San  Diego  televi- 
sion stations  and  thus  cause  irreparable  injury  to  the  public;  second, 
that  the  same  expansion  will  cause  irreparable  injury  to  Midwest  Video, 
(KFMB-TV);  and  third,  that  the  stay  will  not  cause  irreparable  injury 
to  Petitioners. 

It  is  clear  that  there  is  no  logical  relationship  between  the  findings 
of  fact  which  were  made  and  the  findings  of  ultimate  facts  that  should 
have  been  made.    Thus,  there  are  no  findings  which  would  allow  the 
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Commission  to  conclude  that  the  public  interest  standards,  justifying 
the  issuance  of  a  stay,  exist  in  this  case.    The  findings  of  fact  reveal 
nothing  but  speculation  and  irrelevant  facts.    The  logical  inference, 
required  by  law,  is  completely  missing.    The  fact  is  that  the  Commis- 
sion did  not  know  on  July  25,  1966,  and  does  not  know  today,  whether 
irreparable  injury  would  result  to  the  public  interest  if  a  stay  were  not 
issued.    It  is  submitted  that  the  issuance  of  the  temporary  stay,  unsup- 
ported by  the  necessary  findings  of  basic  fact,  is  clearly  an  arbitrary 
and  capricious  action  and  must  be  set  aside. 

m 

The  Federal  Communications  Commission 

Lacks  Statutory  Jurisdiction  To 

Regulate  CATV  Systems 

If  the  Commission  lacks  the  statutory  authority  to  control,  license, 
or  otherwise  regulate  community  antenna  television  systems,  it  is  clear 
that  its  Order  staying  Petitioners'  business  operations,  pending  the 
hearing  contemplated  by  the  July  25,  1966,  Memorandum  Opinion  and 
Order,  is  also  unlawful  and  must  be  set  aside  by  this  Court.    For  this 
reason,  an  analysis  of  the  pertinent  sections  of  the  Communications 
Act  of  1934,  as  amended,  is  required.    66  STAT.  1064  et  seq.,  47  U.S. 
C.A.  §    151  et  seq.,  (1962).  ^ 

Under  the  Communications  Act  the  Commission  has  two  principal 
and  separate  functions.    On  the  one  hand,  it  is  a  regulator  of  a  public 
utility  type  of  activity  (Title  II),  and,  on  the  other,  it  is  an  agency  that 
licenses  radio  stations  (Title  III).    Here  we  need  be  concerned  only  with 
the  latter,  for  the  Commission  has  held  that  CATV  systems  are  not 


In  the  paragraphs  that  follow,  references  to  Sections  of  the  Communications 
Act  are  not  specifically  related  to  the  United  States  Code.    It  should  be  noted, 
however,  that  Sections  1  through  4  of  the  Act  are  Sections  151  through  154  of  the 
Code  and  all  other  Sections  are  identically  numbered  in  both  the  Act  and  the 
Code. 
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common  carriers  within  the  meaning  of  Title  11  of  the  Act.  See,  Phila- 
delphia Television  Broadcasting  Co.  v.  Federal  Communications  Com- 
mission, 359  F.2d  282  (U.S.  App.  D.C.  1966). 

Somewhat  inconsistently,  however,  the  Commission  claims  to  have 
the  required  authority  to  adopt  the  CATV  rules,  and  thus  to  determine 
whether  and  to  what  extent  citizens  of  this  country  may  engage  in  the 
perfectly  legal  business  of  operating  a  CATV  system,  because  Section 
2(a)  of  the  Communications  Act  provides  that  the  provisions  of  the  Act 
".  .  .  shall  apply  to  all  interstate  and  foregin  communication  by  wire 
or  radio  and  all  interstate  and  foreign  trnasmission  of  energy  by  radio 
. . .".  The  simple  fact  of  the  matter  is,  however,  that  there  are  no  pro- 
visions of  tlie  -Ac^that  even  remotely  purport  to  have  anything  to  do 
with  the  control  and  regulation  of  wired  communication  systems  that 
are  not  common  carriers  within  the  meaning  of  Title  II  of  the  Act. 

No  study  or  analysis  of  the  legislative  history  of  the  Communica- 
tions Act  of  1934,  however  twisted  or  tortured,  can  lead  to  a  conclusion 
that  the  Congress,  when  it  adopted  the  Act,  intended  anything  other  than 
to  place  the  responsibility  for  administering  two  separate  and  distinct 
statutory  laws  under  one  governing  body —the  Federal  Communications 
Commission.    True,  those  laws  —  the  Interstate  Commerce  Act,  inso- 
far as  it  pertained  to  common  carrier  communications  by  telegraph, 
telephone  and  cable  companies,  and  the  Federal  Radio  Act   —  were 
amended  in  the  process,  but  there  were  no  amendments  which  con- 
templated new  areas  of  jurisdiction  and  responsibility  for  the  Federal 
Government. 

Thus,  as  the  Senate  Committee  explained  in  its  report  on  the  then 
proposed  Communications  Act  of  1934,  the  legislation  contains  ".  .  . 
many  provisions  .  .  .  copied  verbatim  from  the  Interstate  Commerce 
Act  because  they  apply  directly  to  communication  companies  doing  a 
common  carrier  business  .  .  .".    The  Report  also  points  out  that,  while 
in  some  paragraphs  the  language  is  changed,  the  ".  .  .  variances  or 
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departures  from  the  text  of  the  Interstate  Commerce  Act  are  made  for 
the  purpose  of  clarification  in  their  application  to  communications, 
rather  than  as  a  manifestation  of  Congressional  intent  to  attempt  a  dif- 
ferent objective."    S.  R.  No.  781,  73d  Cong.  2d  Sess.  (1934).   (1  Pike  & 
Fischer,  R.R.  10:221,  10:222).' 

Legislative  history  thus  establishes  that  the  primary  purpose  of 
the  Communications  Act  of  1934  was  simply  to  provide  for  the  regula- 
tion of  common  carriers  and  for  the  licensing  of  radio  stations  by  the 


7 

The  House  also  made  it  clear  that  no  changes  in  the  substance  of  previous 
legislation  were  contemplated  by  the  Communications  Act  of  1934.   Its  Report 
explained  the  new  legislation  as  follows: 

"The  communications  industry  has  been  subject  to  disjointed 
regulation  by  several  different  agencies  of  the  Government.    The 
Interstate  Commerce  Commission  has  had  jurisdiction  over  com- 
mon carriers  engaged  in  communication  by  wire  or  wireless 
since  1910,  but  has  never  set  up  any  bureau  within  its  organiza- 
tion designed  to  concentrate  on  this  field.   The  Radio  Commission 
has  had  jurisdiction  since  1927  over  the  licensing  of  radio  sta- 
tions .... 

*  *  * 

"It  is  important  to  review  the  legislative  history  of  the  regu- 
lation of  communications  by  the  Interstate  Commerce  Commis- 
sion.   That  body  functions  under  an  Act  of  1887  which  has  been 
many  times  amended.   It  was  originally  created  to  regulate  rail- 
roads and  still  is  primarily  concerned  with  the  transportation 
field,  but  in  1910  an  amendment  to  the  Interstate  Commerce  Act 
made  common  carriers  engaged  in  the  transmission  of  intelli- 
gence by  wire  or  wireless  subject  to  its  jurisdiction.   While  a 
series  of  minor  amendments  has  followed  this  1910  legislation 
the  Act  never  has  been  perfected  to  encompass  adequate  regula- 
tion of  communications  but  has  really  been  an  adoption  of  rail- 
road regulation  to  the  communications  field.    As  a  consequence, 
there  are  many  inconsistencies  in  the  demands  of  the  Act  and 
also  many  important  gaps  which  hinder  effective  regulation.   In 
this  bill  the  attempt  has  been  made  to  preserve  the  value  of 
Court  and  Commission  interpretation  of  that  Act,  but  at  the 
same  time  modifying  the  provisions  so  as  to  provide  adequately 
for  the  regulation  of  communications'  common  carriers."    H. 
Rep.  No.  1850,  73d  Cong.  2d  Sess.  (1934).    (1  Pike  &  Fischer, 
R.R.  10:243-10:244). 
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same  agency.    Congress  did  not  intend  —  and  the  Act  does  not  essay  — 
to  create  new  areas  of  federally  regulated  activity. 

Moreover,  the  new  Act  made  no  changes  of  substance  with  respect 
to  the  Federal  Government's  responsibility  in  the  radio  field.   While 
the  Commission  can  and  does  exercise  some  measure  of  control  over 
the  operations  and  activities  of  the  radio  stations  it  licenses,  such  con- 
trol stems  from  the  licensing  function,  and  the  basis  for  control  and 
regulation  is  the  license.    The  statutory  prohibition  as  provided  in  Sec- 
tion 301  of  the  Act  is  simply  that  the  use  or  operation  of  any  apparatus 
for  the  transmission  of  energy  or  communications  or  signals  by  radio 
is  unlawful  unless  such  use  or  operation  is  first  licensed  by  the  Com- 
mission.   Absent  such  a  license,  a  user  or  operator  of  radio  apjDaratus 
is  subject  to  fine  and  imprisonment. 

Title  in  of  the  Act  is  entitled  "Provisions  Relating  to  Radio"  and 
each  and  every  Section  of  Title  in  in  fact  does  relate  to  radio.    Fur- 
thermore, with  a  few  exceptions,  i.e..  Section  303(s),  all  of  the  provi- 
sions of  Title  in  relate  only  to  the  radio  transmission  function.    Title 
in  of  the  Act  does  not  purport  to  be  concerned  with  the  receptio)t  of 
radio  signals  and  until  the  adoption  of  the  rules  at  issue  here  the  Com- 
mission has  never  asserted  that  reception  of  radio  signals  or  dissemi- 
nation of  information  by  wire  (except  by  a  carrier  subject  to  regulation 
under  Title  II  of  the  Act)  was  any  of  its  business  or  concern. 

The  Act  has  not  been  changed  and  a  radio  station,  the  apparatus 
with  which  the  Commission  is  concerned,  is  still  only  a  station  "equip- 
ped to  engage  in  radio  communication  or  radio  transmission  of  energy." 
A  CATV  system  is  not  equipped  to  engage  in  radio  communication  or 
radio  transmission  of  energy.    It  is  equipped  only  to  engage  in  "wire 
communication"  and,  therefore,  subject  to  regulation  only  if  it  functions 
as  a  common  carrier  within  the  meaning  of  Title  II  of  the  Act. 

In  asserting  that  it  does  have  jurisdiction  over  CATV  systems,  the 
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Commission  relies  only  on  the  general  rule  making  authority  granted 
it  by  such  Sections  as  4(i)  and  303(f)  and  (r)  which,  says  the  Commis- 
sion, ".  .  .  includes  authority  to  take  necessary  action,  not  inconsistent 
with  the  Act  or  law,  to  prevent  frustration  of  Section  307(b)  by  CATV  — 
and  'interstate  communication  by  wire'  to  which  the  Act's  provisions 
are  applicable  (Sections  2(a)  and  3(a))."   See,  Second  Report  and  Order, 
Dockets  14895,  15233  and  15791,  31  F.R.  4540,  4541;2  F.C.C.  725;  6 
Pike  &  Fisher,  R.R.  2d  1717,  1727  (1966). 

This  statement,  however,  begs  the  question.    Petitioners  concede 
that  the  Commission  has,  and  must  have,  authority  to  adopt  rules  and 
take  actions  "not  inconsistent  with  the  Act  or  law,"    The  key,  however, 
is  that  its  rules  and  actions  must  be  consistent  with  the  Act  or  law  and 
the  particular  question  for  decision  is  whether  the  CATV  rules  and  the 
actions  complained  of  in  this  appeal  are  consistent  with  the  authority 
granted  the  Commission  by  law,  i.e.,  by  the  Communications  Act  of 
1934,  as  amended. 

As  the  Supreme  Court  has  explained  with  respect  to  the  extent  of 
the  Commission's  authority  under  the  so-called  general  rule-making 
provisions  of  the  Act,  such  Sections  as  303(r)  must  be  interpreted  and 
applied  in  connection  with  the  Commission's  power  to  license  radio 
stations.  Regents  of  Georgia  v.  Carroll,  338  U.S.  568,  600,  94  L.  Ed. 
363,  374  (1950).^  Only  when  so  limited  and  related  are  rules  and  ac- 
tions of  the  Federal  Communications  Commission  valid  and  lawful. 


In  Regents  of  Georgia  v.  Carroll,  supra  at  597-599,  94  L.  Ed.  at  373-374, 
the  Supreme  Court  also  stated  as  follows  (footnotes  omitted): 

"...  As  an  administrative  body,  the  Commission  must  find 
its  powers  within  the  compass  of  the  authority  given  it  by  Con- 
gress.  When  to  assert  its  undoubted  power  to  regulate  radio 
channels,  Congress  set  up  the  Federal  Communications  Com- 
mission, it  prescribed  licensing  as  the  method  of  regulation. 
47  USCA  §  307,  FCA  title  47,  §  307.    In  its  action  on  licenses, 
the  Commission  is  to  be  guided  by  what  we  have  called  the  'touch- 
stone' of  'public  convenience,  interest,  or  necessity.'    Since  the 
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The  Commission  is  not  relying  on  its  licensing  power  in  support 
of  its  CATV  rules  and  actions,  and  there  are  no  other  powers  provided 
by  law  on  which  to  rely.    In  particular,  there  are  no  provisions  in  the 
Communications  Act  having  to  do  with  the  regulation  of  wired  commu- 
nications systems  other  than  those  governing  common  carriers.  Other- 
wise, insofar  as  material  here,  the  Commission's  authority  —  and  all 
pertinent  provisions  of  the  Act  —  have  to  do  with  the  licensing  of  radio 
stations.    The  CATV  regulations  contemplated  by  the  rules  and  actions 
here  involved  obviously  are  not  consistent  either  with  the  provisions  of 
the  Act  (or  any  other  law)  concerning  common  carrier  regulation  or 
with  those  concerning  the  licensing  of  radio  transmission  and,  accord- 
ingly, must  be  declared  unlawful  for  the  very  reasons  the  Commission 
relies  on  in  support  of  their  validity. 

The  Commission  would  have  it  appear  (without  explanation)  that  the 
CATV  rules,  and  the  actions  here  complained  of,  are  necessary  forthe 
purpose  of  carrying  out  the  provisions  of  Section  307(b)  of  the  Act,  i.e., 
"to  prevent  frustration  of  Section  307(b)  by  CATV."   Section  307(b), 
however,  is  specifically  limited  to  the  licensing  and  regulation  of  radio 
stations  and  in  view  of  Regents  of  Georgia  v.  Carroll,  supra,  no  valid- 
ity can  be  attached  to  the  Commission's  assertion  of  jurisdiction  over 
wired  CATV  systems.    Moreover,  Section  307(b)  has  nothing  to  do  with 


licensee  receives  no  rights  in  the  channel  beyond  the  term  of  its 
license,  the  Commission  may  grant  a  license  to  a  competitor 
even  though  it  results  in  an  economic  injury  to  an  existing  sta- 
tion.   Although  the  licensee's  business  as  such  is  not  regulated, 
the  qualifications  of  the  licensee  and  the  character  of  its  broad- 
casts may  be  weighed  in  determining  whether  or  not  to  grant  a 
license.    Federal  Communications  Com.  v.  Sanders  Bros.  Radio 
Station,  309  US  470,  475,  84  L  ed  869,  874,  60  S  Ct  693;  National 
Broadcasting  Co.  v.  United  States,  319  US  190,  218,  227,  87  L  ed 
1344,  1363,  1368,  63  S  Ct  997.    These  cases  make  clear  that  the 
Commission's  regulatory  powers  center  around  the  grant  of 
licenses.    They  contain  no  reference  to  any  sanctions,  other 
than  refusal  or  revocation  of  a  license,  that  the  Commission 
may  apply  to  enforce  its  decisions." 
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the  establishment  of  any  communications  policy  —  federally  dictated 
or  otherwise.    It  does  not  assure  any  person,  or  any  community,  or  any 
group  of  persons,  access  to  any  television  signals  or  programs.   It 
merely  directs  the  Commission,  when  it  considers  ". .  .applications  for 
licenses,  and  modifications  and  renewals  thereof,  . . ."  and  ". .  .when  and 
insofar  as  there  is  a  demand  for  .  .  ."  the  facilities  applied  for,  to".  .  . 
make  such  distribution  of  licenses,  frequencies,  hours  of  operation,  and 
of  power  among  the  several  states  and  communities  as  to  provide  a 
fair,  efficient,  and  equitable  distribution  of  radio  service  to  each  of  the 
same." 

CATV  systems  have  no  need  for  radio  frequencies;  they  are  not 
making  a  demand  for  them,  and  they  are  not  applying  to  the  Federal 
Communications  Commission  for  anything.    It  is  submitted,  therefore, 
that  Section  307(b)  has  nothing  to  do  with  the  operation  of  a  perfectly 
lawful  and  locally  authorized  CATV  business,  the  only  purpose  of  which 
is  to  perfect  the  ability  of  the  public  to  receive  the  "radio  communica- 
tions" that  the  Communications  Act  specifically  indicates  the  public  is 
entitled  to  receive. 

Petitioners  have  no  quarrel  with  the  Commission's  objective  of 
allocating  and  assigning  broadcast  frequencies  with  a  view  to  "making 
available,  so  far  as  possible,  to  all  the  people  of  the  United  States  a 
rapid,  efficient,  nation-wide,  and  world-wide  wire  and  radio  commu- 
nications service"  (emphasis  supplied).    This,  in  fact,  is  the  respon- 
sibility Congress  has  assigned  to  the  Commission  under  Section  1  of 
the  Communications  Act.    On  the  other  hand,  Petitioners  do  challenge 
the  legality  of  the  Commission's  efforts  to  foreclose  CATV  service  to 
those  "people  of  the  United  States"  who  at  the  very  least  must  feel  that 
such  service  adds  to  the  efficiency  of  their  television  "service."  Some 
of  those  people  must  also  believe  that  CATV  brings  them  somewhat 
closer  to  nation-wide,  and  even  world-wide,  communication  than  they 
would  be  if  left  solely  to  the  offerings  of  stations  which  they,  as  individ- 
uals, can  receive  directly  off -the -air. 
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In  any  event,  it  is  clear  that  Congress  never  intended,  and  that 
Section  1  of  the  Communications  Act  does  not  direct,  the  Federal  Com- 
munications Commission  to  assume  the  responsibility  of  insuring  any 
kind  of  communications  system  to  "the  people  of  the  United  States." 
Section  1  merely  states  the  purpose  for  which  the  Federal  Communi- 
cations Commission  was  created.    The  power  and  authority  to  be  exer- 
cised by  the  Commission,  and  the  limitations  on  its  power  and  author- 
ity, are  thereafter  proscribed  by  Titles  II  and  III  of  the  Act.  ^ 

If  Title  in  of  the  Act  gives  the  Commission  the  power  and  author- 
ity to  control  non-common  carrier  CATV  systems  so  that  those  sys- 
tems do  not  frustrate  Section  307(b),  and  the  allocation  policies  adopted 
by  the  Commission  with  a  view  to  implementing  the  objectives  of  that 
Section,  then  the  Commission  also  has  the  power  and  authority  to  adopt 
rules  and  regulations  requiring  television  viewers  to  tune  their  sets 
only  to  their  home  community  stations.    Section  307(b)  and  the  Com- 
mission's allocation  policies  are  just  as  likely  to  be  frustrated  by  tall 
receiving  antennae,  individually  owned  and  maintained,  as  by  CATV 
connections.    Obviously,  however,  the  Communications  Act  in  general. 


^   As  pointed  out  above,  the  Commission's  principal  basis  for  asserting  juris- 
diction over  CATV  systems  and  for  adopting  the  rules  here  involved  appears  to 
be  the  need  for  implementing  Section  307(b)  of  the  Act.    However,  the  Commis- 
sion also  contends  that  the  rules  are  proper  implementations  of  Sections  1  and 
303(h)  and  (s).    Section  303(h)  authorizes  the  Commission  "to  establish  areas 
or  zones  to  be  served  by  any  station"  and  303(s)  to  require  that  only  so-called 
"all  channel"  (VHF  and  UHF)  television  receiving  sets  be  shipped  in  interstate 
commerce.    The  CATV  rules  obviously  have  nothing  to  do  with  defining  areas 
to  be  served  by  radio  (television  broadcast)  stations  or  with  the  shipment  of 
receiving  sets  in  interstate  commerce.   Sections  308  and  309  are  also  mentioned 
as  a  basis  for  the  Commission's  authority  in  the  Second  Report  and  Order,  but 
an  explanation  of  their  relationship  is  not  attempted.    In  any  event,  with  the 
exception  of  303(s),  the  authority  given  the  Commission  by  any  of  these  Sections 
of  the  Act  must  be  limited  and  related  to  the  Commission's  basic  power  to 
license  radio  stations.   Regents  of  Georgia  v.  Carroll,  supra.    As  to  Section 
303(s),  the  authority  therein  provided  was  specifically  given  the  Commission  by 
a  separately  adopted  amendment  to  the  Act.   Its  proper  relationship  to  the  pres- 
ent controversy  is  explained  infra. 
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and  Section  307(b)  in  particular,  do  not  authorize  the  Commission  to 
dictate  which  stations  viewers  may  watch  on  their  sets. 

If,  in  fact,  the  Communications  Act  does  empower  the  Commission 
to  adopt  rules  and  take  actions  governing  CATV  systems  in  order  that 
Section  307(b)  not  be  frustrated,  then  the  Act,  prior  to  July  10,  1962, 
also  empowered  the  Commission  to  adopt  any  rules  and  to  take  any 
actions  necessary  to  insure  that  all  television  receiving  sets  shipped 
in  interstate  commerce  be  capable  of  receiving  all  frequencies  (VHF 
and  UHF)  allocated  by  the  Commission  to  television  broadcasting,  and 
it  now  empowers  the  Commission  to  foreclose  the  sale  of  any  televi- 
sion receiving  set  capable  of  receiving  Los  Angeles  television  station 
signals  to  any  resident  of  San  Diego  or  any  other  com.munity . 

There  is  no  legally  significant  difference  between  foreclosing  or 
limiting  the  use  of  CATV  apparatus  and  foreclosing  or  limiting  the  use 
of  individual  receiving  sets,  yet  in  1962  the  Commission  stated  that  it 
needed  legislation  to  accomplish  the  latter  ^°  while  today  it  insists  it 
needs  no  legislation  to  accomplish  the  former.    If  this  Court  affirms 
the  Commission's  actions  asserting  jurisdiction  over  CATV  systems, 
it  will  judicially  sanction  the  power  and  authority  of  the  Commission  to 
dictate  the  receiving  capacity  of  every  television  set  used,  not  only  in 
the  San  Diego  area,  but  throughout  the  country. 

Furthermore,  the  two  methods  of  reception,  one  via  CATV  wire 
connections  and  the  other  via  home  receiving  antennae  and  related 
transmission  lines,  cannot  be  legally  distinguished  on  the  basis  of  Sec- 
tions 2(a)  and  3(a)  of  the  Act.    Section  2(a)  merely  provides  that  the 
provisions  of  the  Act  shall  apply  to  all  interstate  and  foreign  commu- 
nications by  wire  or  radio,  i.e.,  the  provisions  of  Title  II  shall  apply  to 


^°  See,  H.  Rep.  No.  1559,  87th  Cong.,  2d  Sess.  (1962),  and  S.  R.  No.  1526, 
87th  Cong.,  2d  Sess.  (1962),  to  accompany  H.R.  8031  (1  Pike  &  Fischer,  R.R. 
10:481-10:518). 
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common  carriers  (whether  engaged  in  wire  or  radio  communications), 
and  the  provisions  of  Title  IE  shall  apply  to  the  licensing  of  radio  sta- 
tions. 

Section  3(a)  on  the  other  hand  (as  well  as  Section  3(b)),  is  merely 
concerned  with  defining  "communications"  to  insure  that  all  phases  of 
common  carrier  activity  —  not  merely  the  transmission  function  —  are 
subject  to  regulation  under  the  provisions  of  Title  II.    In  this  connec- 
tion, it  will  be  noted  that  the  definitions  of  "wire  communication"  and 
"radio  communications"  in  Sections  3(a)and(b)  include  ".  .  .  all  instru- 
mentalities, facilities,  apparatus  and  services  (among  other  things,  the 
receipt,  forwarding,  and  delivery  of  communications)  incidental  to  .  .  . 
transmission."    The  basic  purpose  of  including  in  both  Sections  3(a) and 
(b)  such  "services"  as  the  "receipt,  forwarding  and  delivery"  of  com- 
munications as  well  as  "instrumentalities,  facilities,  apparatus,"  inci- 
dental to  transmission  was  to  assure  that  all  phases  of  point-to-point 
wire  and  radio  communications  would  be  subject  to  the  provisions  of 
Title  II  of  the  Act.    By  their  very  terms,  these  Sections  have  no  mean- 
ing insofar  as  the  licensing  and  related  provisions  of  Title  III  of  the  Act 
are  concerned.    If  Congress  had  intended  to  include  the  receipt,  for- 
warding and  delivery  of  radio  signals  (jer  se  within  the  meaning  of  the 
Commission's  non-common  carrier  licensing  responsibilities,  it  would 
have  done  so  specifically.    In  particular,  it  would  have  done  so  in  Sec- 
tion 3(o)  wherein  "broadcasting"  is  defined. 

It  follows,  therefore,  that  Sections  2(a)  and  3(a)  of  the  Act  cannot 
be  used  as  a  bridge  whereby  the  provisions  of  Sections  303(f),  (h),  (p), 
(r)  and  (s),  307(b),  308,  309  or  any  other  Section  of  Title  in  are  made 
applicable  to  the  dissemination  of  information  (writing,  signs,  signals, 
pictures,  sounds,  etc.)  by  wire,  cable  or  other  like  connections  or  to 
the  reception  of  such  information  so  transmitted. "  These  provisions 
deal  specifically  with  "radio  stations"  and  the  transmission  of  radio 
energy,  and  they  are  applicable  only  to  radio  stations.    Since  CATV 
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systems  are  not  radio  stations,  they  cannot  be  controlled  or  regulated 
in  any  way  under  Title  III  of  the  Act,  and  the  Commission's  efforts  to 
so  control  and  regulate  them  are,  therefore,  unlawful. 

As  pointed  out  hereinafter  (see,  footnote  13,  infra^)  the  Commission, 
itself,  determined  in  1959  that  it  could  not  lawfully  regulate  CATV  sys- 
tems as  it  now  asserts  it  can.    The  base  of  the  Commission's  author- 
ity, the  Communications  Act,  has  not  been  changed  since  this  pronounce- 
ment and,  consequently,  the  Commission  has  no  more  power  and  author- 
ity today  than  it  had  in  1959.  ^^    While  the  Commission  has  again  re- 
cently requested  the  Congress  to  amend  the  Act  so  as  to  specifically 


The  Commission's  admitted  lack  of  jurisdiction  over  CATV  systems  was 
judicially  noticed  by  the  United  States  District  Court  for  the  District  of  Idaho 
(Southern  Division)  in  Cable  Vision,  Inc.  v.  KUTV,  Inc.,  211  F.  Supp.  47  (1962), 
reversed  on  other  grounds ,  335  F.2d  348  (CCA.  9th,  1964),  wherein,  at  page  55, 
the  Court  stated  as  follows: 

"As  indicated  in  this  Court's  previous  discussion  of  the  his- 
tory of  this  so-called  consent  provision,  community  antenna 
services  are  not  'broadcasters'  within  the  meaning  of  the  defi- 
nition of  'broadcasting'  as  presently  stated  in  the  Federal  Com- 
munications Act.    (FCA,  47  use  153  (a)).    The  Congress  has 
consistently  refused  to  adopt  amendments  necessary  to  make 
that  provision  applicable  to  community  antenna  services.  .  .  . 
"So  it  is  that  under  present  national  policy,  community 
antenna  services  remain  a  permissible  and  as  yet  unregulated 
means  of  television  reception.    Accordingly,  the  Federal  Com- 
munications Commission  has  held  that  it  does  not  now  have  juris- 
diction over  community  antenna  services." 
Earlier,  on  September  8,  1959,  Senatore  Pastore,  from  the  Committee  on  Inter- 
state and  Foreign  Commerce,  reported  to  the  United  States  Senate  Bill  S.  2655 
entitled,  "A  Bill  to  amend  the  Communications  Act  of  1934  to  establish  jurisdic- 
tion in  the  Federal  Communications  Commission  over  community  antenna  sys- 
tems."   (Emphasis  supplied)    Calendar  No.  950,  S.  2653  (Report  No.  923),  86th 
Cong.,  1st  Sess.    In  1960,  following  debate  on  the  floor  of  the  Senate,  this  Bill 
was  recommitted  to  the  Committee.    106  Cong.  Rec.  10326,  10344,  10407,  10520, 
and  10547. 

If,  as  is  specifically  stated,  the  purpose  of  S.2653  was  to  establish  the 
Commission's  jurisdiction  over  CATV,  then  its  failure  of  passage  of  necessity 
left  the  Commission  where  it  was  (and  where  it  is  today),  i.e.,  without  jurisdic- 
tion. 
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give  it  statutory  authority  over  CATV  systems  (See  H.  Rep.  No.  1635, 
89th  Cong.,  2d  Sess.,  submitted  June  17,  1966,  to  accompany  H.  R. 
13286),  no  legislation  has  been  forthcoming. 

Moreover,  there  is  a  serious  question  as  to  whether  H.  R.  13286 
or  any  similar  legislation  will  ever  be  adopted.    Consider,  for  instance, 
the  following  minority  views  on  the  Bill  (H.  Rep.  No.  1635,  supra,  at 
pages  23  -  25): 

"H.  R.  13286  is  a  bill  that  was  prepared  by  the  Fed- 
eral Communications  Commission  and  forwarded  to  the 
Congress  with  the  request  that  it  be  passed.    It  is  not  an 
administration  bill.    It  is  an  attempt  by  a  Federal  agency 
to  force  Congress  to  give  it  jurisdiction  which  it  hereto- 
fore claimed  it  did  not  have.    The  passage  of  this  bill  at 
this  time  would  serve  to  underwrite  an  unauthorized  as- 
sumption of  jurisdiction  by  the  Federal  Communications 
Commission;  ...  it  would  create  an  entirely  new  concept 
of  regulation  at  Federal  level;  it  would  violate  the  con- 
stitutional guarantees  of  the  first  amendment;  it  would 
permit  a  Federal  administrative  agency  (supposedly  an 
arm  of  the  Congress,  created  by  the  Congress)  to  write 
substantive  law  by  the  exercise  of  rulemaking  powers; 
it  would  authorize  a  Federal  agency,  not  answerable  to 
the  electorate,  to  repeal  the  laws  of  the  several  States 
by  rulemaking  powers;  it  would  authorize  monopolistic 
practices  in  the  broadcasting  of  professional  sports 
events  and  deny  millions  of  people  the  opportunity  of 
witnessing  these  events  by  television;  it  would  create 
the  power  of  censorship  in  the  Federal  Communications 
Commission  insofar  as  CATV  systems  are  concerned; 
it  would  give  the  Federal  Communications  Commission 
the  authority  in  certain  areas  to  determine  what  a  per- 
son could  or  could  not  receive  over  his  television  or 
radio  set  —  to  name  a  few  of  the  flaws. 

"Television  and  radio  were  not  intended  to  be  reg- 
ulated in  the  same  manner  as  public  utilities.    They 
were  subjected  to  regulation  only  because  of  the  lim- 
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ited  frequencies  available  in  the  spectrum.    Regula- 
tion was  for  the  sole  purpose  of  properly  policing  the 
spectrum  and  seeing  that  it  was  not  abused.    Hence, 
licenses  for  broadcasting  radio  signals  were  required, 
because  the  spectrum  was  public  domain  and  subject 
to  the  police  powers  of  the  sovereign. 

"The  history  of  the  Communications  Act  of  1927 
and  the  amendments  thereto  of  1934  reflects  clearly 
that  the  purpose  of  regulation  was  to  make  it  possible 
for  the  full  spectrum  to  be  used  in  an  orderly  manner 
so  that  broadcast  signals  would  not  conflict  with  each 
other  and  thereby  create  a  pandemonium  of  static 
which  would  be  of  no  use  to  anyone.    The  operation  of 
the  businesses  operating  under  licenses  issued  by  the 
Government  was  to  be  on  the  free  enterprise  base.   In 
other  words,  it  was  spelled  out  in  the  history  that  the 
Government  would  not  have  jurisdiction  of  the  eco- 
nomics of  the  several  broadcasters.   Whether  or  not 
they  were  able  to  stay  in  business  or  to  be  success- 
ful in  their  operations  was  to  be  determined  solely  by 
the  traditional  free  enterprise  system  upon  which  this 
country  was  built.    Many  attempts  have  been  made  by 
the  Federal  Communications  Commission  to  gain  eco- 
nomic control  over  the  broadcasters.    The  most  re- 
cent attempt  was  in  1963  when  the  Commission  issued 
orders  limiting  the  length  and  frequency  of  broadcast 
commercials.    The  House  of  Representatives  struck 
down  this  attempt  by  the  passage  of  a  bill  denying  them 
the  power  to  enter  the  field  of  economic  control. 

"H.R.  13286  as  proposed  by  the  Federal  Commu- 
nications Commission  is  an  attempt  to  gain  economic 
control  over  CATV  systems  and  thence  to  move  for- 
ward to  gain  economic  control  over  broadcasters  and 
thereby  measurably  expand  the  regulatory  powers  of 
the  Communications  Commission  on  a  Federal  basis. 

"A  CATV  system  is  a  wired  communications  sys- 
tem and  does  not  use  the  spectrum  or  public  domain 
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for  broadcasting  purposes.    Hence,  the  Commission 
has  heretofore  held  on  several  occasions  that  it  did  not 
have  jurisdiction  of  CATV  systems  as  such. 

"There  are  three  methods  by  which  programs  can 
be  received  by  a  CATV  system  to  be  transmitted  over 
its  wires: 

1.  The  pure  off -the -air  system.    This  is 
the  case  where  a  high  antenna  is  employed  to 
catch  any  broadcast  signals  that  happen  to 
come  its  way. 

2.  The  microwave -fed  system.  This  is 
the  system  where  the  original  broadcast  is  re- 
broadcast  through  the  spectrum,  one  or  several 
times,  until  it  reaches  its  desired  destination. 
(The  FCC  has  jurisdiction  over  the  microwave 
facility  because  it  is  a  rebroadcast  into  the  spec- 
trum, but  not  over  the  reception  facility.) 

3.  The  coaxial  cable.   This  is  a  system 
where  a  coaxial  cable  is  employed  from  the 
broadcasting  station  to  the  CATV  system.    If 
the  coaxial  cable  does  not  cross  a  State  line,  the 
Federal  Communications  Commission  does  not 
have  jurisdiction.    If  the  coaxial  cable  does 
cross  a  State  line,  the  jurisdiction  of  the  FCC 
attaches  under  its  jurisdiction  over  an  inter- 
state common  carrier  by  wire.    However,  in 
this  case  the  jurisdiction  of  the  Commission 
does  not  extend  to  a  determination  of  what  can 
or  cannot  be  carried  over  the  wire. 

"The  present  bill  is  designed  to  give  the  Federal 
Communications  Commission  absolute  control  over  re- 
ception by  all  three  methods.    The  main  objective  of  the 
Federal  Communications  Commission  is  to  gain  control 
over  the  off-the-air  (subpar.  1  above)  and  the  coaxial 
cable  (subpar.  3  above),  for  by  this  method  the  Com- 
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mission  can  gain  direct  control  over  reception  of  tele- 
vision signals  insofar  as  all  CATV  systems  are  con- 
cerned.   It  has  had  an  indirect,  limited  power  over 
CATV  systems  using  microwave.    The  operator  of  a 
microwave  facility  must  get  a  license  from  the  Fed- 
eral Communications  Commission  because  he  is  trans- 
mitting radio  signals.    The  Commission  has  taken  the 
position  that  it  can  issue  a  license  with  restrictions 
and  conditions  as  to  what  the  microwave  operator  can 
transmit,  even  though  section  326  of  the  Communication 
Act  prohibits  censorship. 

"If  the  Congress  passes  H.  R.  13286  it  will  open 
the  door  wide  for  the  Federal  Communications  Com- 
mission to  gain  jurisdiction  over  the  reception  of  tele- 
vision and  radio  signals  —  jurisdiction  positively  de- 
nied the  Federal  Communications  Commission  under 
the  Communications  Act  as  amended  in  1934.    It  will 
enable  the  Commission  to  determine  what  can  be  re- 
ceived by  the  viewers  of  this  Nation  from  satellite 
transmittals,  as  well  as  local  broadcasting  stations 
and  network  broadcasts.    Freedom  requires  that  full 
freedom  of  communications  and  information  be  pre- 
served and  protected.    The  passage  of  H.R.  13286 
would  do  irreparable  damage  to  this  freedom.   The 
people  in  the  fringe  areas  of  radio  and  television  re- 
ception would  be  at  the  mercy  of  the  Federal  Commu- 
nications Commission  and  its  rulemaking  powers. 

*  *  * 

"It  is  to  be  noted  that  the  Federal  Communications 
Commission,  although  previously  denying  jursidiction 
in  the  field  of  CATV,  in  the  early  months  of  1966  com- 
pletely reversed  their  position  and  assumed  jurisdic- 
tion over  all  CATV  operations.    Lawsuits  were  filed 
and  are  now  pending.    The  Federal  Communications 
Commission,  no  doubt  fearing  that  it  had  flagrantly 
ovez'stepped  its  jurisdiction,  came  to  the  Congress  to 
put  its  stamp  of  approval  on  such  action.    It  is  asking 
the  Congress  at  the  present  time  to  give  it  unbridled 
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authority  to  control  every  aspect  of  the  CATV  business, 
a  power  it  has  never  had  over  the  broadcasting  busi- 
ness, but  which  it  wants  badly  —  an  entirely  new  con- 
cept in  governmental  regulation." 

The  legislation  proposed  in  H.R.  13268  would  give  the  Commission 
essentially  the  same  jurisdiction,  power  and  authority,  which  the  Com- 
mission has  already  asserted  without  benefit  of  statute.   Obviously,  its 
asserted  authority,  and  the  attempted  exercise  thereof  in  the  manner 
provided  by  the  CATV  rules  and  the  action  here  on  appeal,  are  unlaw- 
ful, among  other  reasons,  because  Congress  has  not  "put  its  stamp  of 
approval  on  such  action." 

For  these  reasons,  it  is  submitted  that  the  Commission  lacks  the 
statutory  authority  to  regulate  CATV  systems  and  the  order  staying 
the  expansion  of  Petitioners'  lawful  business  is  illegal  and  must  be  set 
aside. 

IV 

The  CATV  Rules  and  the  Issuance  of  a  Stay 
Thereunder  Abridge  Petitioners'  and  the  Pub- 
lic's Right  to  Freedom  of  Speech  Protected  by 
the  First  Amendment 

The  Commission's  stay  order,  issued  under  the  authority  of  Sec- 
tion 74.1109,  which  specifically  prohibits  Petitioners'  CATV  systems 
from  carrying  the  signals  of  the  Los  Angeles  television  stations  to  new 
subscribers  in  the  San  Diego  area  raises  an  important  constitutional 
issue.    Moreover,  the  constitutional  issue  is  also  presented  by  the  fact 
that  the  CATV  rules  limit  the  right  of  CATV  systems  to  carry  the  tele- 
vision signals  of  their  choice,  require  that  certain  other  television  sig- 
nals must  be  carried,  and  require  non-duplication  of  other  television 
signals.    It  is  submitted  that  both  the  stay  order  and  the  rules  consti- 
tute a  prior  restraint  which  is  prohibited  by  the  First  Amendment,  if 
it  is  determined  that  CATV  systems  are  entitled  to  this  protection,  and 
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there  are  no  public  interest  considerations  justifying  such  restrictions. 
Joseph  Burstyn,  Inc.  v.  Wilson,  343  U.S.  495,  96  L.  Ed.  1098  (1952); 
Nearv.  Minnesota,  283  U.S.  697,  75  L.  Ed.  1357  (1931). 

The  first  question  to  be  answered  is  whether  the  transmission  of 
television  signals  by  CATV  systems  is  within  the  purview  of  the  First 
Amendment.  ^^   In  this  regard,  it  is  clear  that  the  Supreme  Court  has 
been  liberal  in  its  interpretation  of  the  protection  affordedby  the  First 
Amendment.    It  has  held  that  retail  book  sellers,  newspapers,  pam- 
phlets, leaflets  and  every  sort  of  publication,  motion  pictures  and  stage 
presentations  are  protected.    Smith  v.  California,  361  U.S.  147,  4  L.Ed. 
205  (1959);  Kinglsey  International  Picture  Corp.  v.  Regents  of  Univers- 
ity of  State  of  New  York,  360  U.S.  684,  3  L.  Ed.  2d  1512  (1959);  Lovell 
V.  City  of  Griffin,  303  U.S.  444,  82  L.  Ed.  949  (1938). 

The  right  of  freedom  of  speech  and  the  press,  guaranteed  by  the 
First  Amendment,  includes  not  only  the  right  to  utter  or  to  print,  but 
also  the  right  to  distribute,  the  right  to  receive  and  the  right  to  read. 
Griswoldv.  Connecticut,  381  U.S.  479,  14  L.  Ed.2d  510  (1965).   See 
also,  Saia  v.  New  York,  334  U.S,  558,  92  L.  Ed.  1574  (1948);  Winters  v. 
New  York,  333  U.S.  507,  92  L.  Ed.  840  (1948).    "This  freedom  clearly 
embraces  the  right  to  distribute  literature  and  necessarily  protects 
the  right  to  receive  it."    Martin  v.  Struthers,  319  U.S.  141,  143,  87  L. 
Ed.  1313,  1317  (1943).    In  Lovell  v.  Griffin,  supra,  at  452,  the  Court 
stated : 


'^2  The  Commission  suggests  in  its  Motion  for  Reconsideration  of  the  Stay 
Order,  page  24,  that  CATV  systems  need  authorizations  to  carry  the  signals  of 
television  stations.    Except  for  copyright  requirements  and  the  new  CATV  Rules 
which  provide  that  certain  signals  cannot  be  carried  without  permission,  Peti- 
tioners know  of  no  legal  authority  that  a  CATV  system  is  not  free  to  carry  the 
signals  of  any  television  station.    The  Commission  cites  no  authority  for  its  con- 
tention.   See,  Cable  Vision,  It?c.  v.  KUTV,  Inc.,  335  F.2d  348  (CCA.  9th,  1964), 
cert,  denied,  379  U.S.  989,  13  L.E.  2d  609  (1965). 
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"Liberty  of  circulation  is  as  essential  to  the 
freedom  as  liberty  of  publishing;  indeed,  without 
circulation,  the  publication  would  be  of  little 
value." 

The  same  statement  was  cited  with  approval  by  the  Supreme  Court  in 
Talley  v.  California,  362  U.S.  60,  64,  4  L.  Ed.  2d  599,  563  (1960). 

Finally,  both  the  Courts  and  the  Federal  Communications  Commis- 
sion have  held  that  communication  by  radio  and  television  falls  within 
the  Constitutional  protection.    Farmers  Educational  and  Cooperative 
Union  of  America  v.  WDAY,  Inc.,  360  U.S.  525,  529,  3  L.  Ed.  2d  1407, 
1411  {1959);  Natiotial  Broadcasting  Co.  v.  United  States,  319  U.S.  190, 
226-227,  87  L.  Ed.  1344,  1368  (1943);  United  States  v.  Paratnonnt  Pic- 
tures, Inc.,  334  U.S.  131,  166,  92  L.  Ed.  1260,  1297  (1948)  (dictum); 
Superior  Films,  Inc.  v.  Department  of  Education,  346  U.S.  587,  588- 
589,  98  L.  Ed  329,  331  (1954)  (concurring  opinion).   See  Rumeley  v. 
United  States,  90  U.S.  App.  D.C.  382,  393,  197  F.2d  166,  177  (1952), 
aff'd,  345  U.S.  41,  97  L.  Ed.  770  (1953);  Report  and  State)nent  of  Policy 
on  Programming  Inquiry,  20  Pike  &  Fischer,  R.R.  1901,  1905  (July  29, 
1960);  In  re.  Complaint  of  Anti- Defamation   League  of  Bhmi  B'rith 
Against  Station  KTYM,  7  Pike  &  Fischer,  R.R.  2d  565,  567  (1966). 

In  light  of  these  cases,  there  can  be  no  doubt  that  CATV  systems 
are  also  entitled  to  the  protection  of  the  First  Amendment.    In  line  with 
these  authorities,  the  Supreme  Court  of  California,  in  Weaver  v.  Jor- 
dan, 411  P. 2d  289  (California  1966),  held  that  subscription  television  is 
protected  by  the  constitutional  guarantee  of  free  speech.    Subscription 
television  (the  dissemination  by  wire  of  programs  originated  by  the 
system  which  the  viewer  receives  upon  payment)  uses  method  of  trans- 
mission identical  with  that  of  CATV  systems.    In  this  opinion,  the  Court 
distinguished  the  Supreme  Court's  decision  in  National  Broadcasting 
Co.,  Inc.  V.  United  States,  supra,  and  stated:  | 

"We  are  convinced  that  the  sweeping  suppression 
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of  home  subscription  television  as  attempted  by  the 
Act  now  before  us,  would,  contrary  to  the  Act  declara- 
tions, encourage  and  foster  monopolistic  domination 
by  existing  television  stations  deriving  their  financial 
support  from  commercial  advertisers.     (See  fn.   11, 
ante)     Monopoly  in  the  field  of  communication  can 
best  be  avoided  by  permitting  the  growth  of  that  field 
of  endeavor  in  directions  and  through  media  which  will 
provide  the  widest  possible  range  and  choice  of  ideas 
and  of  expression."    Weaver  v.  Jordan,  supra  at  299. 

More  important,  the  freedom  involved  in  this  case  is  not  just  that 
of  Petitioners.    It  is  the  freedom  of  the  American  public,  in  this  case 
the  citizens  of  the  San  Diego  area,  which  is  restricted  by  the  Commis- 
sion's action.    They  are  the  ones  who  are  now  denied  the  right  to  re- 
ceive the  signals  of  the  Los  Angeles  stations,  for  an  indefinite  period, 
and  may  be  permanently  deprived  of  the  right  under  the  self -granted 
authority  asserted  by  the  Commission  in  Section  74.1109.    Moreover, 
there  can  be  no  doubt  that  Petitioners  have  standing  to  assert  the  right 
of  the  American  public  to  receive  the  television  signals  of  their  own 
choice.    Griswoldv.  Connecticut,  supra,  at  481;  Barrows  v.  Jackson, 
346  U.S.  249,  97  L.  Ed.  1586  (1953);  Pierce  v.  Society  of  Sisters,  268 
U.S.  510,  69  L.  Ed.  1070  (1925). 

Once  it  has  been  determined  that  the  rights  of  parties  under  the 
First  Amendment  have  been  affected  by  the  action  challenged,  it  is  the 
duty  of  this  Court  to  determine  whether  such  conduct  is  prohibited.  In 
reality,  therefore,  the  real  issue  is  whether  there  exists  some  pubUc 
interest  factor  which  justifies  a  restriction  of  the  freedom  of  speech 
guaranteed  by  the  First  Amendment.    In  this  regard,  one  must  keep  in 
mind  the  warning  of  the  Supreme  Court  that  "...  any  system  of  prior 
restraints  of  expression  comes  to  this  Court  bearing  a  heavy  presump- 
tion against  its  constitutional  validity."  Bantam  Books,  Inc.  v.  Sullivan, 
372  U.S.  58,  70,  9  L.  Ed.  2d  584,  593  (1963).    The  Court  has  alsostated 
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that  only  considerations  of  the  greatest  urgency  can  justify  restrictions 
on  freedom  of  speech,  and  the  validity  of  a  restraint  of  speech  in  each 
instance  depends  on  careful  analysis  of  the  particular  circumstances. 
Speiserv.  Randall,  357  U.S.  513,  521,  2  L.  Ed.  1460,  1469  (1958). 

The  Commission  insists  that  its  power  to  restrict  freedom  of 
speech  comes  from  the  power  delegated  to  it  by  Congress  to  regulate 
interstate  commerce.   The  Supreme  Court  in  American  Communica- 
tions Ass 'n.  V.  Dowds,  339  U.S.  382,  399,  94  L.Ed.  925,  944  (1950),  reh. 
denied,  339  U.S.  990,  94  L.  Ed.  1391  (1950),  pointed  out  how  conflicts 
between  the  commerce  power  and  the  First  Amendment  are  to  be  re- 
solved: 

"When  particular  conduct  is  regulated  in  the 
interest  of  public  order,  and  the  regulation  results 
in  an  indirect,  conditional,  partial  abridgment  of 
speech,  the  duty  of  the  courts  is  to  determine  which 
of  these  conflicting  interests  demands  the  greater 
protection  under  the  particular  circumstances  pre- 
sented." 

In  this  case,  however,  the  order  and  regulation  result  in  a  direct 
abridgement  of  speech.    Thus,  the  justification  for  the  restrictions  musi 
be  more  clear  and  compelling.    It  is  submitted,  however,  that  the  Mem- 
orandum Opinion  and  Order  of  the  Commission  discloses  no  evidence 
nor  does  it  make  any  valid  findings  of  fact  of  the  existence  of  any  mat- 
ters or  interests  that  justify  the  prior  restraint  imposed  in  this  instanci 

The  Courts,  while  holding  that  radio  and  television  are  protected 
by  the  principle  of  freedom  of  speech,  have  agreed  that  this  freedom  is 
not  absolute.    Just  as  the  First  Amendment  does  not  protect  speech 
which  seriously  threatens  interests  the  government  should  protect,  so 
too  the  nature  of  broadcasting  may  permit  limited  regulation  without 
violation  of  the  First  Amendment.    However,  a  distinguishing  feature 
emerges  from  an  analysis  of  the  decisions  of  the  past  and  the  present 
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case  —  all  of  the  past  actions  of  the  Commission,  that  have  been  af- 
firmed by  the  Courts,  dealt  with  applicants  and  licensees  using,  or 
seeking  to  use,  the  radio  spectrum.    Because  of  the  scarcity  of  spec- 
trum space,  when  read  in  context  with  the  Congressional  standard  of 
"public  interest,  convenience  or  necessity,"  the  Courts  have  found  that 
limited  restraints  on  program  content  were  legitimate  measures  for 
the  protection  of  the  public. 

The  Supreme  Court  in  National  Broadcasting  Co.  Inc.  v.  United 
States,  supra,  held  that  the  right  of  free  speech  does  not  include  the 
right  to  use  the  facilities  of  radio  without  a  license.    Based  upon  that 
premise,  the  Courts  have  extended  the  exception  in  other  areas,  such 
as  requiring  an  investigation  of  the  needs  of  the  community  in  order  to 
obtain  a  license.    See,  Henry  v.  Federal  Communications  Commission, 
112  U.S.  App.  D.C.  247,  302  F.2d  191  (1962),  cert,  denied,  371  U.S.  821, 
9  L.  Ed.  2d  60  (1962).    In  every  case,  however,  the  extension  of  the 
"public  interest",  at  the  expense  of  the  protection  afforded  by  the  First 
Amendment,  has  been  justified  by  the  concept  of  a  scarcity  of  radio 
frequencies  and  the  need  to  control  and  license  facilities  using  these 
frequencies. 

The  two  most  recent  cases  from  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  are  based  upon  the  same  principle. 
In  Carter  Mountain  Transmission  Corporation  v.  Federal  Communica- 
tions Commission,  116  U.S.  App.  D.C.  93,  321  F.2d  359  (1963),  cert, 
denied,  375  U.S.  951,  11  L.  Ed.  2d  312  (1963),  the  appellant  was  a  com- 
mon carrier  applicant  seeking  a  license  to  use  microwave  frequencies. 
The  Court  specifically  ciied  National  Broadcasting  Co.,  Inc.,  supra,  and 
held  that  a  conditional  grant  of  license,  which  is  the  same  as  a  denial 
of  a  license,  does  not  constitute  censorship.   Moreover,  in  that  case, 
the  Court  specifically  declined  to  rule  upon  the  right  of  the  CATV  sys- 
tem which  was  not  before  the  Court.    The  same  reasoning  was  followed 
in  Idaho  Microwave,  Inc.  v.  Federal  Communications  Commission,  352 
F. 2d  729  (C.A.D.C.  1965). 
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Because  CATV's  do  not  use  this  valuable  spectrum  space  and  their 
operation  in  no  way  limits  or  curtails  the  assignment,  location  and 
operation  of  television  stations,   it  is  clear  that  the  restrictions  on 
freedom  of  speech,  imposed  upon  broadcasting,  cannot  validly  be  ap- 
plied to  CATV^ystems.    Therefore,  any  justification  for  the  Commis- 
sion's prior  restraint  imposed  by  the  stay  order  and  the  CATV  rules 
must  come  from  some  other  source. 

It  is  also  clear  that  no  "clear  and  present  danger"  that  a  substan- 
tive evil  will  otherwise  result,  which  the  Commission  has  a  right  to 
prevent,  exists  in  this  case.    The  sole  purpose  of  the  rules,  as  admit- 
ted by  the  Commission,  is  to  prevent  the  possible  demise  of  UHF  tele- 
vision stations,  because  of  economic  competition,  and  the  purpose  of 
the  stay  is  to  prevent  this  same  result  in  San  Diego.    Yet  there  is  noth- 
ing in  the  Memorandum  Opinion  and  Order  to  show  that  this  danger  will 
occur  within  the  time  needed  for  the  Commission  to  complete  a  hearing 
on  the  merits.    Moreover,  the  issues  in  the  hearing  clearly  demon- 
strate that  even  this  alleged  "danger"  is  nothing  more  than  supposition 
and  conjecture  at  this  time  and,  in  fact,  is  the  ultimate  issue  to  be 
determined  by  the  hearing.    Such  speculation  and  conjecture  clearly  do 
not  constitute  the  "clear  and  present  danger"  which  can  justify  imme- 
diate and  total  restraint  of  Petitioners'  right  to  transmit  television  sig- 
nals over  their  wired  CATV  systems. 

More  important,  it  is  submitted  that  the  stay  and  the  new  rules 
seek  to  prevent  a  result  which  is  clearly  beyond  the  power  of  the  Com- 
mission to  accomplish.    The  admitted  purpose  of  the  rules  and  the  stay 
is  to  protect  UHF  stations  from  economic  competition.    To  reach  this 
conclusion,  the  Commission,  has  assumed,  without  any  findings  or  evi- 
dence to  support  this  assumption,  that  the  public  interest  requires  that 
San  Diego  be  guaranteed  that  three  UHF  stations  will  be  able  to  exist 
and  the  Commission  is  obligated  to  suppress  or  control  any  economic 
competition  that  might  threaten  the  economic  well-being  of  these  sta- 
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tions.     The  Commission  may  just  as  logically  and  legally  limit  the 
amount  and  kind  of  news  in  newspapers  which  is  received  from  the  press 
services  (these  services  use  wire  and  radio  facilities  and  are  in  com- 
petition with  radio  and  television),  the  amount  and  kinds  of  full-length 
features  that  are  shown  in  local  theatres  (these  films  are  shipped  in 
interstate  commerce  and  compete  with  films  on  television),  and  the 
height  and  design  of  receiving  antennae  that  may  be  erected  by  local 
citizens  (for  example,  in  San  Diego  the  receipt  of  off-the-air  Los 
Angeles  signals  obviously  fragments  the  local  station's  audience).  The 
Commission  has,  in  effect,  declared  that  the  contents  of  all  sources  of 
information  and  entertainment  may  be  controlled  so  that  each  local 
television  station  can  be  guaranteed  an  audience  and  thus  survive 
whether  the  local  citizens  desire  it  or  not.^^    In  addition,  the  Commis- 
sion has  created  and  adopted  a  second  assumption  which  has  never  been 
proven  and  may  not  be  susceptible  of  proof.    This  assumption  is  that 
the  public  interest  requires  that  American  citizens  be  limited  to  view- 
ing local  television  stations,  no  matter  what  may  be  their  desires  and 
interests.    The  Commission  has  taken  this  drastic  step  of  curtailing 
the  freedom  of  speech  of  CATV  systems  and  the  freedom  to  view  of 
American  citizens  in  order  to  protect  an  economic  monopoly. 


13 

In  1959,  when  the  Commission  declined  to  assume  jurisdiction  over  CATV 
systems,  it  made  the  following  statements  in  its  Report  and  Order: 

"In  essence,  the  broadcasters'  position  shakes  down  to  the  funda- 
mental proposition  that  they  wish  us  to  regulate  in  a  manner 
favorable  toward  them  vis-a-vis  any  nonbroadcast  competitive 
enterprise.    Thus,  for  example,  we  might  logically  be  requested 
to  invoke  a  prohibition  against  access  to  common  carrier  facil- 
ities by  such  enterprises  as  closed-circuit  music  and  news 
services,  closed-circuit  theater  television  operators,  and,  pos- 
sibly, even  ordinary  motion  picture  and  legitimate  stage  oper- 
ators, magazine  and  newspaper  publishers,  etc.,  comprising  all 
of  the  entities  which  compete  with  broadcasting  for  the  time  and 
attention  of  potential  viewers  and  listeners.    The  logical  absurd- 
ity of  such  a  position  requires  no  elaboration."    26  FCC  403,  431- 
432  (1959). 
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It  is  unnecessary  to  demonstrate  by  reference  to  legislative  his- 
tory, and  the  circumstances  which  led  to  their  original  enactments,  that 
the  principal  objectives  of  the  Radio  Act  of  1927,  and  of  Title  in  of  the 
Communications  Act  of  1934,  were  the  regulation  of  the  technical  as- 
pects of  radio  frequency  allocation,  to  provide  relief  from  the  inter- 
ference chaos  that  had  developed  prior  to  1926,  to  establish  a  system 
for  the  fair,  equitable,  and  efficient  distribution  of  such  frequencies  in 
the  future,  and  to  regulate  ownership  and  control  of  stations  so  as  to 
preserve  competition  and  prevent  monopoly  in  radio  communication. 

"The  genesis  of  the  Communications  Act  and  the 
necessity  for  the  adoption  of  some  such  regulatory  mea- 
sure is  a  matter  of  history.    The  number  of  available 
radio  frequencies  is  limited.    The  attempt  by  a  broad- 
caster to  use  a  given  frequency  in  disregard  of  its  prior 
use  by  others,  thus  creating  confusion  and  interference, 
deprives  the  public  of  the  full  benefit  of  radio  audition. 
Unless  Congress  had  exercised  its  power  over  inter- 
state commerce  to  bring  about  allocation  of  available 
frequencies  and  to  regulate  the  employment  of  trans- 
mission equipment  the  result  would  have  been  an  im- 
pairment of  the  effective  use  of  these  facilities  by 
anyone.    The  fundamental  purpose  of  Congress  in  re- 
spect of  broadcasting  was  the  allocation  and  regula- 
tion of  the  use  of  radio  frequencies  by  prohibiting 
such  use  except  under  license. 

"In  contradistinction  to  communication  by  telephone 
and  telegraph,  which  the  Communications  Act  recognizes 
as  a  common  carrier  activity  and  regulates  accordingly 
in  analogy  to  the  regulation  of  rail  and  other  carriers  by 
the  Interstate  Commerce  Commission,  the  Act  recog- 
nizes that  broadcasters  are  not  common  carriers  and 
are  not  to  be  dealt  with  as  such.    Thus  the  Act  recog- 
nizes that  the  field  of  broadcasting  is  one  of  free  com- 
petition.   The  sections  dealing  with  broadcasting  demon- 
strate that  Congress  has  not,  in  its  regulatory  scheme, 
abandoned  the  principle  of  free  competition,  as  it  has 
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done  in  the  case  of  railroads,  in  respect  of  which  reg- 
ulation involves  the  suppression  of  wasteful  practices 
due  to  competition,  the  regulation  of  rates  and  charges, 
and  other  measures  which  are  unnecessary  if  free  com- 
petition is  to  be  permitted. 

*  *  * 

".  .  .  the  Act  does  not  essay  to  regulate  the  busi- 
ness of  the  licensee.    The  Commission  is  given  no 
supervisory  control  of  the  programs,  of  business 
management  or  of  policy.    In  short,  the  broadcasting 
field  is  open  to  anyone,  provided  there  be  an  available 
frequency  over  which  he  can  broadcast  without  inter- 
ference to  others,  if  he  shows  his  competency,  the 
adequacy  of  his  equipment,  and  financial  ability  to 
make  good  use  of  the  assigned  channel. 

*  *  * 

".  .  .    Congress  intended  to  leave  competition  in 
the  business  of  broadcasting  where  it  found  it,  to  permit 
a  licensee  who  was  not  interfering  electrically  with 
other  broadcasters  to  survive  or  succumb  according 
to  his  ability  to  make  his  programs  attractive  to  the 
public."  Federal  Communications  Commission  v. 
Sanders  Bros.  Radio  Station,  309  U.S.  470,  474-475, 
84  L.  Ed.  869,  873-874  (1940). 

If,  as  the  Supreme  Court  says,  Congress  intended  "to  leave  com- 
petition in  the  business  of  broadcasting  where  it  found  it"  and  to  per- 
mit a  broadcaster  "to  survive  or  succumb  according  to  his  ability  to 
make  his  programs  attractive  to  the  public,"  it  obviously  intended  that 
the  broadcaster  was  not  to  be  protected  against  competition. 

All  free  competitive  businesses,  of  course,  are  subject  to  some 
limitations  and  restrictions,  both  as  to  location  and  product  or  service, 
but  the  restrictions  and  limitations  are  such  that  they  do  not  change  the 
free  competitive  nature  of  the  business.     Otherwise,  the  business 
ceases  to  be  freely  competitive  and  becomes  a  public  utility  subject  to 
regulation. 
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Obviously,  as  the  Supreme  Court  made  clear  in  the  Sanders  deci- 
sion, Congress  did  not  intend  to  subject  the  business  of  broadcasting  to 
public  utility  regulation,  or  to  anything  similar  thereto.   In  a  few  in- 
stances, Title  in  of  the  Communications  Act  (and  its  predecessor  The 
Radio  Act  of  1927),  from  which  the  Commission  derives  its  authority, 
singles  out  broadcasting  for  special  legislative  and  regulatory  treat- 
ment, but  otherwise,  the  Commission's  statutory  power,  authority,  and 
responsibility  in  connection  with  the  licensing  of  radio  stations  for 
broadcast  use  is  no  different  than  its  power,  authority,  and  responsibil- 
ity in  connection  with  the  licensing  of  the  many  other  classes  and  types 
of  radio  stations  subject  to  the  Commission's  jurisdiction. 

It  is  not  necessary  to  cite  authorities  for  the  proposition  that  the 
paramount  public  policy  of  the  United  States  as  to  the  relationship  of 
government  to  business  is  firmly  grounded  upon  the  principle  of  free 
and  competitive  business  enterprise  and  that  exceptions  to  that  policy 
at  the  Federal  level,  if  they  can  legally  be  made  at  all,  can  be  made  by 
Congress.    Tampering  with  a  free  competitive  business  by  government 
to  the  extent  of  eliminating  competition  places  that  business  at  least  in 
a  public  utility  category,  if  not  in  a  category  subject  to  even  more  gov- 
ernmental supervision,  direction,  and  control  than  attaches  to  public 
utilities. 

That  Congress  did  not  intend  such  a  result  is  best  illustrated  (ex- 
cept perhaps  by  the  language  of  the  Act  itself)  by  the  proceedings  in 
the  United  States  Senate  in  connection  with  S.  1333.    (A  Bill  to  Amend 
the  Communications  Act  of  1934,  and  For  Other  Purposes).    S.  1333, 
among  other  things,  proposed  to  amend  Section  307(b)  of  the  Commu- 
nications Act  of  1934     to  read  as  follows: 


Section  307(b),  then  as  now,  reads  as  follows: 

"In  considering  applications  for  licenses,  and  modifications 
and  renewals  thereof,  when  and  insofar  as  there  is  demand  for 
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"In  considering  applications  for  licenses,  and  modi- 
fications thereof,  the  Commission  shall  make  such  dis- 
tribution of  licenses,  frequencies,  hours  of  operation, 
and  of  power  among  the  several  states  and  communities 
as  to  provide  a  fair,  efficient,  and  equitable  distribution 
of  radio  service  to  each  of  the  same,   giving  effect  in 
each  such  instance  to  the  needs  and  requirements  there- 
of." (Emphasis  supplied)   Hearings  before  Subcommittee 
of  the  Committee  on  Interstate  and  Foreign  Commerce 
on  S.  1333,  80th  Cong.,  1st  Sess.  (1947)  5. 

The  obvious  purpose  of  the  foregoing  amendment  was  to  eliminate 
the  clause  "when  and  insofar  as  there  is  demand  for  the  same"  from 
Section  307(b)  and  to  substitute  a  general  requirement  that  the  Com- 
mission give  effect  to  the  "needs  and  requirements"  of  communities 
where,  there  was  no  competitive  application  from  another  community 
for  the  frequency  involved.    Testifying  in  opposition  to  this  amend- 
ment, the  then  Chairman  of  the  Federal  Communications  Commission, 
after  explaining  that  the  amendment  "would  delete  the  requirement  as 
to  demand  and  instead  require  the  Commission  to  give  effect  to  the 
needs  and  requirements  of  the  various  communities",  pointed  out  that 
if  the  amendment  merely  required  "the  Commission  to  consider  the 
needs  and  requirements  of  communities  when  the  issue  before  the  Com- 
mission is  a  question  of  which  of  two  competing  applications  from  dif- 
ferent communities  should  be  granted",  it  would  not  be  objectionable, 
since  Section  307(b)  "as  it  now  stands"  requires  the  same  considera- 
tion.   The  change  would  be  objectionable,  hetestified,  if  the  amendment 
would  require  the  Commission  to  consider  the  "needs  and  require- 
ments" in  the  absence  of  a  "competitive  application  from  another  com- 
munity for  that  frequency."    (.1^  at  33)   He  then  stated: 


the  same,  the  Commission  shall  make  such  distribution  of 
licenses,  frequencies,  hours  of  operation,  and  of  power  among 
the  several  States  and  communities  as  to  provide  a  fair,  effi- 
cient, and  equitable  distribution  of  radio  service  to  each  of  the 
same." 
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"Under  the  normal  operation  of  the  competitive  sys- 
tem either  you  have  free  competition,  or  you  do  not. 
Either  you  have  free  competition,  or  you  have  some  re- 
striction on  free  competition. 

"Now,  if  this  section  is  adopted  as  written,  it  is  cer- 
tainly going  to  be  urged  that  it  imposes  very  definite  re- 
strictions on  free  competition;  so  much  so  that  I  am 
afraid  it  is  going  to  be  successfully  argued  that  if  it  were 
enacted,  it  would  throw  the  competitive  system  out  the 
window. 

"We  do  not  want  to  do  that,  and  therefore  I  think 
that  if  we  are  to  have  some  limit  on  free  competition, 
we  have  got  to  have  some  compass  to  guide  us  and  tell 
us  exactly  what  the  limits  are.  I  think  we  have  got  to 
work  out  the  formula  here  in  these  sessions."    {Id.  at 
40) 

The  proposed  amendment  was  not  adopted  and  thereafter  the  Court 
of  Appeals  for  the  District  of  Columbia  Circuit  acknowledged  that  the 
principal  of  free  competition  continued  to  govern  the  Federal  Govern- 
ment's relationship  to  the  broadcast  industry: 

".  .  .  Competition,  of  course,  is  between  broad- 
casters on  different  frequencies  covering  the  same 
area.    If  there  be  only  one  afyfylicant  for  a  i^iven  fre- 
quency in  a  given  area,  the  cotninunity  need  for  a  new 
station  and  the  relative  ability,  above  the  minimum  re- 
quirements of  the  applicant  to  render  service  are  im- 
material.   But,  if  a  choice  must  be  made  between  two 
qualified  applicants,  the  problem  has  a  different  as- 
pect.   And,  if  a  choice  must  be  made  between  two 
communities,  still  further  considerations  are  in- 
volved.   In  the  latter  case,  the  public  interest  and 
an  equitable  distribution  of  service  may  well  require 
a  determination  of  the  relative  needs  of  the  commu- 
nities for  more  service.  .  ."    (Emphasis  supplied) 
Easton  Publishing  Co.  v.  Federal  Communications 
Commission,  85  U.S.  App.  D.C.  33,  35,  175  F.2d  344, 
346  (1949). 


43 


Heretofore,  the  Commission  has  asserted,  and  the  Courts  have 
upheld,  the  right  to  consider  economic  competition  in  one  instance, 
alone.    This  right  has  been  limited  to  the  effect  of  economic  competi- 
tion upon  the  public  interest  in  awarding  a  license  to  a  new  broadcast 
station  when  it  would  be  in  competition  with  an  existing  station  in  the 
same  community.    This  doctrine  was  promulgated  over  the  objections 
of  the  Commission,  by  the  United  States  Court  of  Appeals  for  the  Dis- 
trict of  Columbia  Circuit  in  Carroll  Broadcasting  Co.  v.  Federal  Com- 
munications Commzssiow,  103  U.S.  App.D.C.  346,  349,  258  F.2d  440,  443. 
(1958).    In  that  case,  the  Court  held  that  under  the  language  of  Sanders, 
supra,  the  Commission  had  the  power  and  responsibility  to  determine 
whether  the  award  of  a  second  license  in  the  area  would  be  to  damage 
or  destroy  service  to  an  extent  inconsistent  with  the  public  interest. 
The  Court  then  stated: 

"This  opinion  is  not  to  be  construed  or  applied  as 
a  mandate  to  the  Commission  to  hear  and  decide  the 
economic  effects  of  every  new  license  grant.   It  has 
no  such  meaning.    We  hold  that,  when  an  existing  li- 
censee offers  to  prove  that  the  economic  effect  of 
another  station  would  be  detrimental  to  the  public 
interest,  the  Commission  should  afford  an  oppor- 
tunity for  presentation  of  such  proof,  and,  if  the  evi- 
dence is  substantial  (i.e.,  if  the  protestant  does  not 
fail  entirely  to  meet  his  burden),  should  make  a  find- 
ing or  findings." 

Since  that  time,  the  same  Court  has  upheld  the  doctrine  in  awarding  air- 
line licenses,  Delta  Air  Lines,  Inc.  v.  C.A.B.,  107  U.S.  App.D.C.  180,  275 
F.2d  632  (1959),  microwave  licenses,  Carter  Mountain  Transmission  Cor- 
poration V.  Federal  Communications  Commission,  supra,  and  in  rule 
making  proceedings  for  the  allocation  of  additional  television  channels 
to  a  community.   Fort  Harrison  Telecasting  Corporation  v.  Federal 
Communications  Commission,  116  U.S.  App.  D.C.  347,  324  F.2d  379 
(1963).    It  has  agreed  with  the  Commission  that  the  doctrine  does  not 
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apply  to  assignment  of  licenses  but  only  to  original  grants.    Valley 
Telecasting  Co.,  Inc.  v.  Federal  Cmnmunications  Commissioti,    338  F. 
2d  278  (U.S.  App.  D.C.  1964).  ^^ 

The  Commission  now  claims  the  authority  to  control  economic 
competition  by  non-licensed  businesses  so  that  it  can  guarantee  that 
existing  broadcast  licensees  will  be  able  to  operate  in  the  "public  inter- 
est."  It  asserts  this  power,  not  over  other  licensees,  but  over  CATV 
systems  and,  more  importantly,  the  public.    If  it  can  successfully  cur- 
tail the  public's  freedom  to  view  by  limiting  the  right  of  CATV  sys- 
tems to  deliver  television  signals,  it  can  also  curtail  the  public's  right 
to  erect  tall  antennae  by  which  it  is  able  to  receive  Los  Angeles  tele- 
vision signals  off-the-air.    It  can  also  require  television  manufacturer; 
to  sell  sets  in  San  Diego  capable  of  receiving  local  television  signals 
only. 

The  Commission  has  consistently  maintained  that  its  rules  and 

policies  setting  up  the  "fairness"  ^^  doctrine  are  constitutional  because 

they  protect  the  right  of  the  American  citizen  to  see  and  hear  what  he 

chooses.    In  the  1949  Report,  Editorializing  by  Broadcast  Licensees, 

13  FCC  1246.  1257  (1949).  the  Commission  stated: 

"The  most  significant  meaning  of  freedom  of  the 
radio  is  the  right  of  the  American  peoj^le  to  listen  to 
the  great  medium  of  communications  free  from  any 
government  dictation  as  to  what  they  can  or  cannot 
hear  and  free  alike  from  similar  restraints  by  pri- 
vate licensees." 

The  stay  in  this  case  and  the  new  CATV  rules  violate  this  basic  con- 
cept. 


^^  The  doctrine,  even  in  present  limited  aspect,  has  been  the  subject  of  criti- 
cism.  Refusal  of  Radio  and  Television  Licenses  on  Economic  Grounds,  46  Va. 
L.  Rev.  1391  (1960). 

^^  The  doctrine  provides  that,  if  a  station  presents  one  side  of  a  controversial 
issue,  it  must  seek  out  and  present  the  opposing  viewpoint. 
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This  Court  is  charged  with  the  duty  of  determining  whether  the 
freedom  granted  by  the  First  Amendment  may  be  curtailed  by  the  Com- 
mission in  an  effort  to  limit  economic  competition  to  local  television 
stations.    It  must  determine  whether  the  American  public  is  to  see  over 
the  air  only  what  the  Commission  and  local  licensees  choose  to  give 
them.    There  is  no  evidence,  findings  or  suggestions  that  the  three  VHF 
stations  in  the  area  cannot  compete  against  Los  Angeles  television  sig- 
nals.   There  is  nothing  but  speculation  that  UHF  stations  can  survive 
in  the  face  of  VHF  competition   only  if  the  service  of  CATV  systems 
are  curtailed  or  eliminated.    It  is  clear  that  these  factors  do  not  con- 
stitute "considerations  of  the  greatest  urgency"  which  justify  these 
direct  restrictions  on  freedom  of  speech  and  the  public's  freedom  to 
view  the  programs  of  its  own  choice.    Even  if  UHF  television  in  San 
Diego  must  cease  to  exist,  it  would  be  a  small  price  to  pay  to  protect 
the  freedom  of  the  American  people  to  view  television  programs  of  its 
own  choice,  which  programs  are  freely  available  to  it.   Such  a  limita- 
tion cannot  be  justified  by  the  Commission's  assertion  that  CATV  sys- 
tems are  "legally  and  in  every  practical  sense  a  part  of  the  interstate 
transmissions  of  the  stations"  whose  signals  are  carried  on  their  ca- 
bles and  thus  subject  to  the  same  restrictions  as  television  stations 
themselves.^"    This  fact  might  give  Congress  the  power  to  control 
CATV  systems  in  some  respects  if  it  chose  to  do  so,  but  it  is  no  justi- 
fication for  direct  restrictions  upon  freedom  of  speech.    For  these  rea- 
sons, it  is  submitted  that  the  Commission's  stay,  prohibiting  Petition- 
ers from  bringing  Los  Angeles  television  signals  to  the  citizens  of  San 
Diego,  and  the  provisions  of  the  CATV  Rules  limiting  the  right  of  CATV 
systems  to  carry  the  television  signals  of  their  choice  are  illegal  and 
prohibited  prior  restraints  upon  freedom  of  speech. 


^^  Motion  of  Respondents  for  Reconsideration  of  Stay  Order  and  Opposition  to 
Motion  for  Stay,  Case  Nos.  21,183,  21,192,  p.  24. 
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Section  74.1109  of  the  Rules  Adopted  by  the  Commis- 
sion To  Control  CATV  Systems  Is  Void  for  Failure  of 
the  Commission  To  Comply  With  the  Provisions  of 
Section  4  of  the  Administrative  Procedure  Act 

The  stay  order  under  review  by  this  Court  was  based  upon  the 
authority  conferred  upon  the  Commission  by  Section  74.1109.    Unless 
this  section  was  validly  adopted,  the  power  to  issue  the  temporary  stay 
and  the  authority  to  designate  the  proceeding  for  hearing  does  not  exist. 
Thus,  the  question  is  whether  the  Commission  gave  notice,  adequate  to 
comply  with  Section  4  of  the  Administrative  Procedure  Act,  that  adop- 
tion of  Section  74.1109  was  proposed.'"    It  is  submitted  that  the  answer 
to  this  question  is  }io. 

Section  4(a)  and  (b)  of  the  Administrative  Procedure  Act,  60  STAT. 
237,  5  U.S.C.A.  §§  1003(a)  and  (b)  (Supp.  1950),  set  out  the  procedures 
to  be  followed  by  federal  agencies  in  rule-making.    The  former  re- 
quires the  publication  in  the  Federal  Register  of  a  notice  of  proposed 
rule-making  including  "either  the  terms  or  substance  of  the  proposed 
rule  or  a  description  of  the  subjects  and  issues  involved."  '^  The  latter 
requires  that,  after  publication  of  a  notice  of  proposed  rule -making,  the 
agency  afford  "interested  persons  an  opportunity  to  participate  in  the 


The  Administrative  Procedure  Act  is  to  be  given  liberal  interpretation  so 
as  to  give  effect  to  its  remedial  purposes.    As  stated  by  the  Supreme  Court, 
...  it  would  be  a  disservice  to  our  form  of  government  and  to  the  administra- 
tive process,  itself,  if  the  courts  should  fail,  so  far  as  the  terms  of  the  Act  war- 
rant, to  give  effect  to  its  remedial  purposes  where  the  evils  it  was  aimed  at 
appear."    Wong  Yang  Sung  v.  McGrath,  339  U.S.  33,  41,  94  L.  Ed.  616,  624  (1950) 

The  legislative  history  of  the  Administrative  Procedure  Act  makes  clear 
that  the  notice  issued  by  the  agency  in  compliance  of  the  mandate  of  Section  4(a) 
"must  be  sufficient  to  fairly  apprise  interested  parties  of  the  issues  involved  so 
that  they  may  present  responsive  data  or  argument  relating  thereto,"  and  that 
"where  notice  is  required,  it  should  be  complete  and  specific."  S.  Doc.  No.  248, 
79th  Cong.,  2d  Sess.  (1946)  200,  358. 
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rule -making  through  submission  of  written  data,  views  or  arguments 

Section  74.1109  of  the  rules,  adopted  by  the  Commission  on  March 
4,  1966,  and  published  in  the  Federal  Register  on  March  17,  1966,  (31 
F.R.  4540),  allows  the  Commission  to  "waive  any  provision"  of  the 
CATV  rules,  "impose  additional  or  different  requirements,  or  issue  a 
ruling  on  a  complaint  or  disputed  question."   Its  terms  also  allow  the 
Commissionto  determine,  in  the  event  the  Commission  decides  to  order 
an  evidentiary  hearing  upon  a  petition  submitted  under  Section  74.1109, 
".  .  .  whether  temporary  relief  should  be  accorded  to  any  party  pending 
the  hearing  and  the  nature  of  any  such  temporary  relief."   Its  terms  do 
not  require  a  hearing  prior  to  the  taking  of  any  action  which  the  Comis- 
sion  claims  the  right  to  do  under  the  provisions  of  Section  74.1109. 

Petitioners  submit  they  never  had  the  right,  guaranteed  by  Section 
4(b)  of  the  Act,  to  present  arguments  in  opposition  to  the  adoption  of 
Section  74.1109,  because  this  proposed  rule  was  never  incorporated  in 
a  Notice  of  Proposed  F^ile  Making  which  complied  with  Section  4(a)  of 
the  Act.    Despite  the  fact  that  the  Commission's  Notice  of  April  23, 
1965,  (30  F.R.  6078)  dealt  with  CATV  in  many  respects,  there  was  no 
hint  that  a  rule  such  as  Section  74.1109  was  under  consideration,  or 
was  proposed  by  any  party.    Moreover,  the  waiver  and  declaratory 
order  provisions  of  Section  74.1109(a)  were  apparently  not  needed  and 
their  inclusion  appears  to  serve  no  purpose.   After  all,  the  Commis- 
sion's rules  now  and  in  the  past  have  contained  a  provision  for  obtain- 
ing waivers  of  its  own  rules  (Section  1.3)  and  for  resolving  controversy 
or  uncertainty  through  a  declaratory  ruling  (Section  1.2),  both  of  which 
sections,  however,  require  such  action  to  be  in  accordance  with  the 
requirements  of  the  Administrative  Procedure  Act.   However,  no  exist- 
ing rule  of  the  Commission  allowed  the  imposition  of  ".  .  .  additional 
or  different  requirements",  or  the  issuance  of  a  stay  without  a  hearing. 
Yet,  these  are  the  new  and  unusual  provisions  which  were  adopted  along 
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with  several  other  rules  relating  to  CATV  systems  after  what  the  Com- 
mission claims  was  a  rule-making  proceeding  in  which  many  comments 
and  reply  comments,  none  of  which  related  to  Section  74.1109,  were 
"fully  considered  by  the  Commission."    (31  F.R,  4540)     AH  other  sub- 
stantive provisions  of  the  other  CATV  rules  fade  into  ineffectiveness 
under  the  impact  of  this  provision  of  Section  74.1109,  which  gives  the 
Commission  total  discretion  over  the  activities  of  CATV  systems,  even 
to  the  point  of  ordering  curtailment  of  activities  permitted  by  other  pro 
visions  of  the  CATV  rules.    It  may  be  suggested  that  these  new  and  ex- 
panded powers  were  adopted  when  it  appeared  that  the  other  proposed 
rules  would  not  be  adequate  to  remedy  what  the  Commission  considerec 
to  be  a  growing  problem.    However,  the  Commission  cannot  remedy  the 
inadequacies  of  a  rule-making  proceeding  by  adopting  new  and  differ- 
ent rules  than  those  proposed.    If  the  Commission  at  the  end  of  the  pro- 
ceeding does  not  have  sufficient  data  to  promulgate  rules  of  "future 
effect  designed  to  implement,  interpret,  or  prescribe  law  or  policy", 
[Section  2(c),  Administrative  Procedure  Act,  5  U.S.C.  1001(c)],  thenthe 
rule -making  proceeding  should  be  renewed  or  continued. 

It  is  submitted  that  a  complete  reading  of  the  Notice  of  Inquiry  and 
Proposed  Rule -Making  of  April  23,  1965,  shows  that  the  Commission 
proposed,  (Para.  30;  30  F.R.  6082),  at  the  very  most,  to  adopt  for  non- 
microwave  CATV  systems  the  same  rules  as  to  carriage  and  non-dup- 
lication as  were  adopted  that  day  for  microwave  service  to  CATV  sys- 
tems, (30  F.R.  6038,  6060).  and  to  implement,  while  conducting  an  ex- 
tensive inquiry  into  all  aspects  of  CATV,  an  interim  policy  as  to  non- 
microwave  served  CATV  systems.    The  interim  policy  might,  as  the 
Commission  suggested  in  Paragraph  50  of  the  Notice,  (30  F.R.  6085) 
prohibit  the  extension  of  the  signal  of  any  television  station  beyond  its 
Grade  B  contour  into  a  community  with  four  or  more  commercial  chan 
nel  assignments  and  three  or  more  stations  in  operation,  or  with  at 
least  two  stations  in  operation  and  one  or  more  stations  authorized  or 
applied  for. 
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Paragraph  50  of  the  Notice  must  be  read  for  what  it  is,  strictly  a 
request  for  consideration  of  interim  proposals,  and  cannot  be  blown  up 
into  a  full  rule -making  proposal,  as  the  Commission  would  seek  to  do, 
(See,  In  the  Matter  of  Docket  Nos.  14895,  15233,  15971,  3  F.C.C.  2d 
816,  released  May  27,  1966,  at  paragraph  22).   In  this  paragraph  of  the 
Notice,  the  Commission  suggested  nothing  but  the  possibility  of  interim 
measures: 

"We,  therefore,  request  comments  on  what  interim 
course  of  action,  if  any,  may  be  appropriately  fol- 
lowed by  the  Commission  in  this  respect.  ^^ 


21 

"    Such  comments  may  discuss  the  jurisdictional  as  well 
as  the  policy  considerations  in  any  particular  course 
of  action." 


The  Commission  then  suggested  that  it  would  reach  an  early  determi- 
nation on  the  interim  course  of  action,  presumably  so  that  interim 
measures  would  be  in  effect  while  the  Commission  considered  views, 
arguments  and  data  received  in  response  to  the  Notice  of  Inquiry  and 
then  proceed  to  issue  a  further  Notice  of  Proposed  Rule -Making  with  a 
proposed  comprehensive  set  of  rules  to  cover  all  aspects,  not  merely 
carriage  and  non -duplication,  of  both  microwave -served  CATV  and  off- 
the-air  CATV.    The  Commission  obviously  wished  to  be  in  a  position 
to  take  interim  action  after  receiving  comments  on  Paragraph  50,  and 
a  specific  invitation  was  made  for  comments  on  whether  the  interim 
action  already  prescribed  for  microwave -served  CATV  systems  should 
apply  to  all  CATV  systems.    It  is  clear  that  the  Commission  must  rely, 
and  does  rely,  on  Paragraph  50  for  any  and  all  notice  required  for  the 
adoption  of  all  of  its  CATV  rules  with  the  exception  of  carriage  and 
non -duplication. 2°  To  justify  the  adoption  of  Section  74.1109,  therefore, 


^"  See,  Paragraph  3  of  the  Commission's  Second  Report  and  Order,  Docket 
Nos.  14895,  15223  and  15971,  31  F.R.  4540,  which  states  clearly  that  no  aspects 
of  the  proceeding  aside  from  Part  I  and  Paragraph  50  are  dealt  with. 
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the  Commission  must  find  in  the  language  of  Paragraph  50  more  than 
what  is  patently  there,  i.e.,  the  interim  proposal.    To  expand  Para- 
graph 50 's  apparent  meaning,  the  Commission  seems  to  center  on  the 
phrase  "definitive  action",  as  if  this  phrase  equalled  "final  action"  (See, 
In  the  Matter  of  Docket  Nos.  14895,  15233,  15971,  sutyra,  para.  22). 
While  definitive  has  as  a  meaning  of  finality,  it  is  more  appropriate,  in 
the  context  of  Paragraph  50,  to  understand  definitive  to  mean  no  more 
than  definite,  also  a  meaning  of  definitive.    To  facilitiate  the  promulga- 
tion of  definite  interim  rules,  the  Commission  was  soliciting  comments 
on  the  specific  interim  rules  which  had  been  imposed  on  microwave - 
served  CATV  systems.    The  Commission  clearly  at  that  time  wanted  to 
adopt  a  well  defined  express  interim  rule,  rather  than  a  general  interim 
rule  not  susceptible  of  specific  application  to  off-the-air  CATV  sys- 
tems. ^2  Yet,  when  the  Second  Report  and  Order  was  issued  a  year  later, 
it  promulgated  Section  74.1109.    Section  74.1109  is  clearly  not  an  in- 
terim rule,  anymore  than  is  Section  74.1107,  the  major  market -distant 
signal  rule. 

Paragraphs  97  and  98  of  the  Commission's  Second  Report  and  Order, 
(31F.R.  4540,  4555)  allude  to  comments  suggesting  that  the  "Commission 
should  adopt  specific  rules  providing  for  summary,  non-hearing,  pro- 
cedures to  handle  requests  for  waiver  of  the  CATV  rules  or  for  differ- 
ent treatments  or  affirmative  relief."   These  comments  cannot  be  con- 
sidered counter-proposals,  in  the  sense  that  a  counter -proposal  may 
satisfy  notice  requirements  of  Section  4(a)  of  the  Administrative  Pro- 
cedure Act.    There  were  wo  proposals  made  in  the  Notice  of  Inquiry 
and  Proposed  Rule-Making  of  April  23,  1965,  which  suggested  a  special 


oo 

In  what  subsequent  events  have  proved  to  be  an  erroneous  statement,  the 
Commission  said  in  its  Notice  of  Inquiry  of  April  23,  1965,  "We  stress,  however, 
that  the  main  thrust  of  this  proceeding  is  to  gather  the  facts  and  to  obtain  the 
comments  of  the  parties  on  the  pertinent  policy  considerations.   A  further  notice 
will  in  all  likelihood  be  issued  to  afford  an  opportunity  for  comment  on  the  spec- 
ific rule  proposals  of  the  Commission."    (Par.  64,  30  F.R.  6078,  6087). 
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set  of  rules  might  be  adopted  as  to  hearing  proceedings  in  CATV  mat- 
ters.   To  suggest,  as  the  Commission  must,  that  a  "description  of  the 
subjects  and  issues  involved"  appeared  in  the  Notice  of  April  23,  1965, 
completely  misses  the  mark  as  to  Section  74.1109  of  the  CATV  rules. 
Although  the  rambling  Notice  mixed  obfuscation  with  exposition  on  the 
subject  of  television  and  CATV  in  particular,  it  nowhere  got  near  sug- 
gesting (not  even  in  one  of  its  multifarious  footnotes)  that  the  Commis- 
sion was  contemplating  assuming  summary  injunctive  powers  for  itself, 
abrogating  a  party's  right  to  hearing,  or  asserting  the  right  to  adopt  fur- 
ther restrictions  on  an  ad  hoc  basis. 

The  leading  case  on  counter -proposals,  as  satisfying  Section  4(a) 
notice  requirements,  is  Owensboro-on-the-air  v.  Federal  Communica- 
tions Commission,  104  U.S.  App.  D.C.  391,  262  F.2d  702  (1958),  cert, 
denied,  360  U.S.  911,  3  L.  Ed  2d  1261  (1959).   The  Commission's  orig- 
inal proposal  in  that  rule-making  proceeding  had  great  clarity,  specify- 
ing the  reservation  of  a  stated  channel  for  educational  use  only,  and  the 
release  of  another  stated  channel  from  educational  use  to  allow  the  pos- 
sibility of  commercial  operation  of  the  latter  channel.    The  underlying 
policy  behind  the  Commission's  proposal  was  also  quite  clear,  although 
there  existed  several  approaches  in  line  with  that  policy,  and  the  Com- 
mission specifically  requested  both  oppositions  to  its  proposal,  and 
counter  or  alternative  proposals.   Supra,  at  394,  262  F.2d  at  705.    Fur- 
ther, and  of  great  importance,  very  few  parties  had  interests  in  the 
Commission  proposal  and  the  counter-proposals,  and  all  parties  who 
participated  in  the  proceeding  had  actual  knowledge  of  the  several  pro- 
posals put  forth  and  comments  thereon.   Supra,  at  395,  262  F.2d  at  706. 
The  Court  partially  explained  its  upholding  of  the  Commission's  action 
in  Owensboro  by  stating  that  all  parties  had  actual  notice,  and  that  a 
description  of  the  subjects  and  issues  had  been  published.   However, 
the  Court  stated  definitely  that  it  "had  no  intention  whatever  of  accept- 
ing a  Commission  plan  of  convenience  as  a  substitute  for  compliance 
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with  the  rule -making  notice  requirements  of  Section  4  of  the  Adminis- 
trative Procedure  Act."   Ibid.    In  contrast  in  the  instant  case,  none  of 
the  Petitioners  had  actual  notice  that  any  rule  resembling  Section  74.- 
1109  might  be  adopted  or  had  been  proposed  by  any  person. 

A  final  important  aspect  of  the  Commission's  proceeding  which 
led  to  adoption  of  the  CATV  rules,  including  Section  74.1109,  is  the 
quasi-adversary  nature  of  the  proceeding.    Although  by  its  terms  a 
non -adjudicatory  proceeding,  the  rule -making  was  initiated  by  televi- 
sion broadcast  interests,  and  the  adoption  of  rules  to  curb  CATV  was 
generally  urged  by  the  television  broadcast  industry.    The  adoption  of 
restrictive  rules  was  opposed  by  CATV  interests,  which  supported 
their  arguments  by  submission  of  voluminous  studies,  as  did  the  tele- 
vision broadcasters.    There  is  little  doubt  but  that  the  two  sides  consid- 
ered themselves  adversaries  in  the  proceeding;  in  any  event,  the  rules 
adopted  by  the  Commission  certainly  served  to  restrict  CATV  systems 
and  to  grant  valuable  rights  to  television  broadcasters.    The  Commis- 
sion's Second  Report  and  Order,  Docket   15971,  summarizes,  in  its 
Appendix  B,  certain  of  the  comments  submitted  in  response  to  Para- 
graph 50  of  the  Notice  of  Inquiry.  (31  F.R.  4565).    NCTA  (The  National 
Community  Television  Association)  strongly  opposed  an  interim  rule 
such  as  proposed  in  Paragraph  50,  and  it  alleged  certain  factual  con- 
clusions indicating  that  no  basis  existed  for  such  an  interim  rule.     On 
the  other  side,  American  Broadcasting  Company,  Westinghouse  Broad- 
casting Company,  Storer  Broadcasting  Co.,  The  Association  of  Maxi- 
mum Service  Telecasters,  Midwest  Television,  Inc.,  and  many  televi- 
sion stations  urged  the  adoption  of  highly  restrictive  interim  rules,  and 
they  alleged  facts  indicating  that  a  basis  might  exist  for  adoption  of 
some  interim  rules  curbing  CATV. 

Despite  the  obvious  adversary  quality  to  this  supposed  rule -mak- 
ing proceeding,  the  Commission  did  not  hold  to  even  the  most  minimal 
requirements  found  in  the  spirit,  as  well  as  the  letter,  of  the  Adminis- 
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trative  Procedure  Act.  The  Commission  has  in  the  past  held  oral  argu- 
ment on  major  rule-making  matters  ;2^  it  did  not  hold  oral  argument  in 
this  proceeding.    The  Commission  has  in  the  past,  on  both  minor  and 
major  rule-making  matters,  released  a  draft  of  proposed  rules  with  its 
Notice  of  Proposed  Rule -Making;^*  it  did  not  release  a  draft  of  its  pro- 
posed CATV  rules  prior  to  their  adoption. 

For  the  above  reasons,  it  is  submitted  that  Section  74.1109  of  the 
Rules  of  the  Commission  was  illegally  adopted  and  is  void  for  the  fail- 
ure of  the  Commission  to  comply  with  the  provisions  of  Section  4  of  the 
Administrative  Procedure  Act  in  the  proceeding  leading  to  its  adoption. 
Thus,  the  stay  order,  issued  under  the  authority  of  Section  74.1109,  is 
clearly  illegal,  and  the  Commission's  order  must  be  renewed. 

CONCLUSION 

For  the  foregoing  reasons,  the  Memorandum  Opinion  and  Order  of 
the  Federal  Communications  Commission  granting  a  temporary  stay  of 
Petitioners'  right  to  carry  the  signal  of  the  Los  Angeles  television  sta- 


^^  Petition  of  CBS,  Inc.  for  Changes  in  Rules  and  Standards  of  Good  Engineer- 
ing Practices  Concerning  Television  Broadcast  Stations.    Docket  No.  7896,  1 
(Part  Three)  Pike  &  Fischer,  RR  91:261,  91:265-91:276;  Study  of  Radio  and  Tel- 
evision Network  Broadcasting ,  Docket  No.  12  782,  20  Pike  &  Fischer,  RR  1901; 
Amendment  of  Section  IV  (Statement  of  Program  Service)  of  Broadcast  Applica- 
tion Forms  301,  303,  314  and  315,  Docket  No.  13961,  5  Pike  &  Fischer,  RR  2d  1773. 

^"^  In  the  Matter  of  Amendment  of  Part  73  of  the  Commission's  Rules  and  Reg- 
ulations with  Respect  to  Competition  and  Responsibility  in  Network  Television 
Broadcasting,  Docket  No.  12  782,  FCC  65-227,  March  22,  1965;  7w  the  Matter  of 
Amendment  of  Sections  3.182,  3.185  and  3.190  (Skywave  transmission  on  Class 
I-B  clear  channels).    Docket  No.  14307,  FCC  61-1206,  October  16,  1961; /«  the 
Matter  of  Amendment  of  Section  4.602  of  the  Commission  Rules  and  Regulations 
to  prohibit  the  assignment  of  more  than  one  channel  to  provide  duplicate  televi- 
sion STL  or  intercity  relay  circuits  between  the  same  point  of  origin  and  des- 
tination.   Docket  No.  14614,  FCC  62-452,  April  27,  1962. 
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tions  and  designating  the  proceeding  for  hearing  should  be  reversed  and 
remanded  with  instructions  to  set  aside  the  temporary  stay  and  dismiss 
the  petition  of  Midwest  Television,  Inc. 

Respectfully  submitted, 

Frank  U.  Fletcher 
Robert  L.  Heald 
Edward  F.  Kenehan 
James  P.  Riley 
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APPENDIX 

CONSTITUTION  OF  UNITED  STATES 

FIRST  AMENDMENT 

Congress  shall  make  no  law  respecting  an  establishment  of  religion, 
or  prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of 
speech,  or  of  the  press;  or  the  right  of  the  people  peaceably  to  assemble, 
and  to  petition  the  Government  for  a  redress  of  grievances. 

COMMUNICATIONS  ACT  OF  1934,  AS  AMENDED, 
66  STAT.  718,  47  U.S.C.A.  151  (1962),  et  seq.: 

Sec.  1.    For  the  purpose  of  regulating  interstate  and  foreign  com- 
merce in  communication  by  wire  and  radio  so  as  to  make  available,  so 
far  as  possible,  to  all  the  people  of  the  United  States  a  rapid,  efficient. 
Nation-wide,  and  world-wide  wire  and  radio  communication  service  with 
adequate  facilities  at  reasonable  charges,  for  the  purpose  of  the  national 
defense,  for  the  purpose  of  promoting  safety  of  life  and  property  through 
the  use  of  wire  and  radio  communication,  and  for  the  purpose  of  securing 
a  more  effective  execution  of  this  policy  by  centralizing  authority  here- 
tofore granted  by  law  to  several  agencies  and  by  granting  additional  au- 
thority with  respect  to  interstate  and  foreign  commerce  in  wire  and  ra- 
dio communication,  there  is  hereby  created  a  commission  to  be  known 
as  the  "Federal  Communications  Commission,"  which  shall  be  constitu- 
ted as  hereinafter  provided,  and  which  shall  execute  and  enforce  the  pro- 
visions of  this  Act. 

APPLICATION  OF  ACT 

Sec.  2.    (a)    The  provisions  of  this  Act  shall  apply  to  all  interstate 
and  foreign  communication  by  wire  or  radio  and  all  interstate  and  foreign 
transmission  of  energy  by  radio,  which  originates  and/or  is  received 
within  the  United  States,  and  to  all  persons  engaged  within  the  United 
States  in  such  communication  or  such  transmission  of  energy  by  radio, 
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and  to  the  licensing  and  regulating  of  all  radio  stations  as  hereinafter 
provided;  but  it  shall  not  apply  to  persons  engaged  in  wire  or  radio  com- 
munication or  transmission  in  the  Canal  Zone,  or  to  wire  or  radio  com- 
munication or  transmission  wholly  within  the  Canal  Zone. 

Sec.  3.    For  the  purposes  of  this  Act,  unless  the  context  otherwise 
requires— 

(a)  "Wire  communication"  or  "communication  by  wire"  means  the 
transmission  of  writing,  signs,  signals,  pictures,  and  sounds  of  all  kinds 
by  aid  of  wire,  cable,  or  other  like  connection  between  the  points  of  ori- 
gin and  reception  of  such  transmission,  including  all  instrumentalities, 
facilities,  apparatus,  and  services  (among  other  things,  the  receipt,  for- 
warding, and  delivery  of  communications)  incidental  to  such  transmissioni 

(b)  "Radio  communication"  or  "communication  by  radio"  means  the 
transmission  by  radio  or  writing,  signs,  signals,  pictures,  and  sounds  of 
all  kinds,  including  all  instrumentalities,  facilities,  apparatus,  and  serv- 
ices (among  other  things,  the  receipt,  forwarding,  and  delivery  of  com- 
munications) incidental  to  such  transmission. 

Sec.  4.    (i)    The  Commission  may  perform  any  and  all  acts,  make 
such  rules  and  regulations,  and  issue  such  orders,  not  inconsistent  with 
this  Act,  as  may  be  necessary  in  the  execution  of  its  functions. 

Sec.  301.    It  is  the  purpose  of  this  Act,  among  other  things,  to  main 
tain  the  control  of  the  United  States  over  all  the  channels  of  interstate  anj 
foreign  radio  transmission;  and  to  provide  for  the  use  of  such  channels, 
but  not  the  ownership  thereof,  by  persons  for  limited  periods  of  time, 
under  licenses  granted  by  Federal  authority,  and  no  such  license  shall 
be  construed  to  create  any  right,  beyond  the  terms,  conditions,  and  pe- 
riods of  the  license.    No  person  shall  use  or  operate  any  apparatus  for 
the  transmission  of  energy  or  communications  or  signals  by  radio  (a) 
from  one  place  in  any  Territory  or  possession  of  the  United  States  or  in 
the  District  of  Columbia  to  another  place  in  the  same  Territory,  posses: 
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sion,  or  district;  or  (b)  from  any  State,  Territory,  or  possession  of  the 
United  States,  or  from  the  District  of  Columbia  to  any  other  State,  Ter- 
ritory, or  possession  of  the  United  States;  or  (c)  from  any  place  in  any 
State,  Territory,  or  possession  of  the  United  States,  or  in  the  District  of 
Columbia,  to  any  place  in  any  foreign  country  or  to  any  vessel;  or  (d) 
within  any  State  when  the  effects  of  such  use  extend  beyond  the  borders 
of  said  State,  or  when  interference  is  caused  by  such  use  or  operation 
with  the  transmission  of  such  energy,  communications,  or  signals  from 
within  said  State  to  any  place  beyond  its  borders,  or  from  any  place  be- 
yond its  borders  to  any  place  within  said  State,  or  with  the  transmission 
or  reception  of  such  energy,  communications,  or  signals  from  and/or  to 
places  beyond  the  borders  of  said  State;  or  (e)  upon  any  vessel  or  air- 
craft of  the  United  States;  or  (f)  upon  any  other  mobile  stations  within 
the  jurisdiction  of  the  United  States,  except  under  and  in  accordance  with 
this  Act  and  with  a  license  in  that  behalf  granted  under  the  provisions  of 
this  Act. 

Sec.  303.  Except  as  otherwise  provided  in  this  Act,  the  Commission 
from  time  to  time,  as  public  convenience,  interest,  or  necessity  requires 
shall- 

(f)    Make  such  regulations  not  inconsistent  with  law  as  it  may  deem 
necessary  to  prevent  interference  between  stations  and  to  carry  out  the 
provisions  of  this  Act:    Provided,  however,  that  changes  in  the  frequen- 
cies, authorized  power,  or  in  the  times  of  operation  of  any  station,  shall 
not  be  made  without  the  consent  of  the  station  licensee  unless,  after  a 
public  hearing,  the  Commission  shall  determine  that  such  changes  will 
promote  public  convenience  or  interest  or  will  serve  public  necessity, 
or  the  provisions  of  this  Act  will  be  more  fully  complied  with; 

(h)    Have  authority  to  establish  areas  or  zones  to  be  served  by  any 
station; 

(o)    Have  authority  to  designate  call  letters  of  all  stations; 
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(p)  Have  authority  to  cause  to  be  published  such  call  letters  and 
such  other  announcements  and  data  as  in  the  judgment  of  the  Commission 
may  be  required  for  the  efficient  operation  of  radio  stations  subject  to 
the  jurisdiction  of  the  United  States  and  for  the  proper  enforcement  of 
this  Act: 

(r)    Make  such  rules  and  regulations  and  prescribe  such  restrictions 
and  conditions,  not  inconsistent  with  law,  as  may  be  necessary  to  carry 
out  the  provisions  of  this  Act,  or  any  international  radio  or  wire  commu- 
nications treaty  or  convention,  or  regulations  annexed  thereto,  including 
any  treaty  or  convention  insofar  as  it  relates  to  the  use  of  radio,  to  which 
the  United  States  is  or  may  hereafter  become  a  party. 

(s)  Have  authority  to  require  that  apparatus  designed  to  receive  tel- 
evision pictures  broadcast  simultaneously  with  sound  be  capable  of  ade- 
quately receiving  all  frequencies  allocated  by  the  Commission  to  televi- 
sion broadcasting  when  such  apparatus  is  shipped  in  interstate  commerce 
or  is  imported  from  any  foreign  country  into  the  United  States,  for  sale 
or  resale  to  the  public. 

Sec.  307.  (b)  In  considering  applications  for  licenses,  and  modifi- 
cations and  renewals  thereof,  when  and  insofar  as  there  is  demand  for 
the  same,  the  Commission  shall  make  such  distribution  of  licenses,  fre- 
quencies, hours  of  operation,  and  of  power  among  the  several  States  and 
communities  as  to  provide  a  fair,  efficient,  and  equitable  distribution  of 
radio  service  to  each  of  the  same. 

ADMINISTRATIVE  PROCEDURE  ACT, 
60  STAT.  237,  5  U.S.C.A.  1001,  et  seq.: 

Sec.  4.    Except  to  the  extent  that  there  is  involved  (1)  any  military, 
naval,  or  foreign  affairs  function  of  the  United  States  or  (2)  any  matter 
relating  to  agency  management  or  personnel  or  to  public  property,  loans, 
grants,  benefits,  or  contracts— 
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(a)  Notice.  — General  notice  of  proposed  rule  making  shall  be  pub- 
.ished  in  the  Federal  Register  (unless  all  persons  subject  thereto  are 
lamed  and  either  personally  served  or  otherwise  have  actual  notice 
:hereof  in  accordance  with  law)  and  shall  include  (1)  a  statement  of  the 
;ime,  place,  and  nature  of  public  rule  making  proceedings;  (2)  reference 
:o  the  authority  under  which  the  rule  is  proposed;  and  (3)  either  the 
;erms  or  substance  of  the  proposed  rule  or  a  description  of  the  subjects 
ind  issues  involved.  Except  where  notice  or  hearing  is  required  by  stat- 
ute, this  subsection  shall  not  apply  to  interpretative  rules,  general  state- 
ments of  policy,   rules  of  agency  organization,  procedure,  or  practice, 
3r  inany  situation  in  which  the  agency  for  good  cause  finds  (and  incorpo- 
rates the  finding  and  a  brief  statement  of  the  reasons  therefor  in  rules 
issued)  that  notice  and  public  procedure  thereon  are  impracticable,  un- 
necessary, or  contrary  to  the  public  interest. 

(b)  Procedures.— After  notice  required  by  this  section,  the  agency 
shall  afford  interested  persons  an  opportunity  to  participate  in  the  rule 
making  through  submission  of  written  data,  views,  or  arguments  with  or 
without  opportunity  to  present  the  same  orally  in  any  manner;  and,  after 
consideration  of  all  relevant  matter  presented,  the  agency  shall  incorpo- 
rate in  any  rules  adopted  a  concise  general  statement  of  their  basis  and 
purpose.    Where  rules  are  required  by  statute  to  be  made  on  the  record 
after  opportunity  for  an  agency  hearing,  the  requirements  of  sections  7 
and  8  shall  apply  in  place  of  the  provisions  of  this  subsection. 
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RULES  AND  REGULATIONS  OF  THE 
FEDERAL  COMMUNICATIONS  COMMISSION 

Sec.  1.2   Declaratory  rulings. 

The  Commission  may,  in  accordance  with  section  5(d)  of  the  Admin 
istrative  Procedure  Act,  on  motion  or  on  its  own  motion  issue  adeclara 
tory  ruling  terminating  a  controversy  or  removing  uncertainty. 
(Sec.  5(d),  60  Stat.  239;  5  U.S.C.  1004(d)) 

Sec.  1.3   Suspension,  amendment,  or  waiver  of  rules. 

The  provisions  of  this  chapter  may  be  suspended,  revoked,  amende* 
or  waived  for  good  cause  shown,  in  whole  or  in  part,  at  any  time  by  the 
Commission,  subject  to  the  provisions  of  the  Administrative  Procedure 
Act  and  the  provisions  of  this  chapter.    Any  provision  of  the  rules  may 
be  waived  by  the  Commission  on  its  own  motion  or  on  petition  if  good 
cause  therefor  is  shown. 

Sec.  1.106  (n) 

Without  special  order  of  the  Commission,  the  filing  of  a  petition  fo] 
reconsideration  shall  not  excuse  any  person  from  complying  with  or 
obeying  any  decision,  order,  or  requirement  of  the  Commission,  or  oper 
ate  in  any  manner  to  stay  or  postpone  the  enforcement  thereof.  Howevei 
upon  good  cause  shown,  the  Commission  will  stay  the  effectiveness  of  it 
order  or  requirement  pending  a  decision  on  the  petition  for  reconsidera 
tion.  (This  paragraph  applies  only  to  actions  of  the  Commission  en  ban( 
For  provisions  applicable  to  actions  under  delegated  authority,  see 
§  1.102.) 
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United  States  of  America  and  Federal  Communi- 
cations Commission,  respondents.  Jack  O.  Gross, 

ET  AL„  INTERVENORS 


OJT  PETITION  FOR  REVIEW  OF  A  MEMORANDUM  OPINION  AND 
ORDER   OF   THE  FEDERAL  COMMUNICATIONS  COMMISSION 


BRIEF  FOR  RESPONDENTS 


JTIE.ISDICTIONAL  STATEMENT 


The  petitions  for  review  were  filed  pursuant  to  Sec- 
tion 402(a)  of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §  402(a),  and  the  Judicial  Review 

(1) 


Act  of  1950,  5  U.S.C.  §  1031,  et  seq.  Petitioners  seek 
review  of  a  Memorandum  Opinion  and  Order  of  the 
Federal  Communications  Commission  released  July 
25,  1966  (R.  577-598)  which  designated  for  evidenti- 
ary hearing  the  question  of  the  effect  of  petitioners' 
community  antenna  television  operations  in  the  San 
Diego  area  upon  the  pul)lic  interest,  insofar  as  peti- 
tioners bring  Los  Angeles  television  signals  into  San 
Diego,  and  which  directed  i)etitiouers  to  limit  the 
expansion  of  their  systems  pending  that  hearing. 

COUNTERSTATEMENT   OF   FACTS 

Because  petitioners'  statements  of  the  case  are  argu- 
mentative and  incomplete,  the  following  counterstate- 
ment  is  submitted  to  assist  the  Court. 

1.  Background 

Originally,  community  antemia  television  systems 
(commonly  called  CATV  '  systems)  came  into  bemg 
to  bring  television  to  areas  not  reached  by  any  tele- 
vision station  because  of  remoteness  or  terrain,  and  to 
afford  multiple  services  to  areas  not  alread}'  having 

*  Tlie  Conimissinii's  rules  define  n  coininuiiity  antenna  tele- 
vision system  as  "any  facility  wliicli,  in  wliole  or  in  part,  re- 
ceives flii-ectly  or  indirectly  over  the  air  and  amplifies  or  other- 
wise modifies  the  si<rnals  tran.smittin<i  profiranis  broadcast  by 
one  or  more  television  stations  and  distributes  such  sijo^als  by 
wire  or  cable  to  subscribing  meml>ei's  of  the  public  who  pay  for 
such  service,  but  such  term  shall  not  include  (1)  any  such  fa- 
cility which  serves  fewer  than  50  subscribers,  or  (2)  any  such 
facility  which  serves  only  the  residents  of  one  or  more  apart- 
ment dwellings  under  common  ownersliip,  control,  or  mana^je- 
ment,  and  commercial  establishments  located  on  tlie  premises  of 
such  an  apartment  house."  Section  74.1101(a),  ?>l  F.R.  at  4.570, 
2  F.C.C.  2d  at  801. 


them.  Distance  from  originating  stations,  intervening 
obstacles  such  as  moimtains  or  other  liigh  elevations, 
poor  ground  conductivity,  or  seasonal  and  other 
changes  in  atmospheric  conditions  can  often  impair  or 
make  impossible  good  television  reception.  Wliere 
such  conditions  prevail,  an  elaborate  master  anteima 
may  be  erected  at  a  suitable  location,  usually  on  a 
mountain  or  other  high  elevation,  where  the  reception 
of  the  signals  of  the  desired  stations  is  strong,  and 
the  signal  may  be  amplified  and  brought  to  the  com- 
munity by  cable  or  radio  hops,  and  then  distributed 
l)y  cable  to  the  homes  of  individual  customers  within 
the  conununity.^  At  the  home,  the  incommg  cable  is 
attached  directly  to  the  receiving  connection  of  a 
regular  television  set. 

While  the  early  CATV  systems  customarily  offered 
programs  on  thi-ee  channels,  the  newer  systems  gen- 
erally have  a  twelve  channel  capacity,  and  a  twenty 
channel  capacity  is  being  projected  for  systems  in  the 
near  future.  The  latest  estimates  place  the  nmnber 
of  systems  in  existence  at  over  1,600.  The  distances 
which  signals  are  taken  has  also  greatly  increased,  to 
as  much  as  600  miles.  (See  Second  Report  and  Order 
of  the  Conmiission,  pars.  116,  117,  31  F.R.  at  4557-8, 
2  F.C.C.  2d  at  771-2.)  ' 


-  The  distribution  cable  facilities  ma}-  l)e  supported  on  electric 
power  or  telephone  utility  poles,  and  easements  and  rights-of- 
way  to  use  streets  and  alleys  are  often  obtained  from  the  mu- 
nicipal government,  as  are  franchises  to  engage  in  the  business. 

3  The  Second  Report  and  Order  in  Docket  Nos.  14895,  15233 
and  15971,  et  cd.,  is  the  Commission  opinion  released  March  8, 
1966  adopting  the  rules  governing  CATV  operation.  It  is 
attached  hereto  as  Appendix  B. 


Along  with  this  general  growth  of  CATVs,  there 
has  been  a  gradual  change  in  the  focus  of  attention 
of  community  antenna  operators.  Wliile  franchises 
were  initially  obtained  only  in  imderserved  communi- 
ties of  small  or  modest  size,  CATV  franchises  are  now 
being  sought  or  obtained  in  the  largest  cities.  (Sec- 
ond Report  and  Order,  par.  117,  31  F.R.  at  4558,  2 
F.C.C.  2d  at  771-2.)  Because  of  this  gi-owth,  the 
Commission  for  some  time  has  been  greatly  concerned 
whether  CATV  service,  which  is  available  only  to 
those  persons  who  are  willing  and  able  to  pay  and 
who  are  within  reach  of  the  cable  facilities,*  might 
not  adversely  affect  the  maintenance  and  develop- 
ment of  the  basic  "free"  system  of  television  broad- 
casting, particularly  the  development  of  UHF  sta- 
tions, through  the  loss  of  audience  and  advertising 
which  a  CATV  carrying  distant  signals  can  cause. 

The  Commission  first  asserted  jurisdiction  over 
CATV  systems  using  microwave  radio  to  bring  sig- 
nals from  the  antenna,  requiring  such  systems  to 
carry  local  television  stations  and  to  avoid  duplica- 
tion of  their  programs  within  specified  time  periods. 
(See  First  Report  and  Order,  38  F.C.C.  683,  30  F.R. 
6038.)  The  purpose  of  these  rules  was  to  avoid  un- 
reasonable competitive  disadvantage  and  prejudicial 
effect  upon  television  broadcast  service. 

On  April  23,  1965,  the  Commission  released  a  Notice 
of  Inijuir}^  and  Notice  of  Proposed  Rule  Making  in 
Docket  No.  15971,  30  F.R.  6078,  1  F.C.C.  2d  453  (Ap- 
pendix  A  hereto),   proposing  to  assert  jurisdiction 

*  It  is  not  economically  feasible  to  extend  CATV  service  to 
sparsely  populated  outlying  areas. 


over  all  CATV  systems,  whether  or  not  they  use 
microwave  radio  to  distribute  the  signals  they  pick 
up,  and  to  regulate  the  entry  of  CATVs  cariying 
"outside,"  or  distant  signals  into  the  major  markets. 
Parties  who  were  urging  the  adoption  of  rules  to 
govern  CATV  pointed  to  the  explosive  growth  of 
CATV  operations  and  contended  that  miregulated 
CATV  growth  would,  by  fragmenting  the  available 
audience,  endanger  both  local  television  service  and 
the  development  of  a  nationwide  "free"  television 
service  utilizing  both  VHF  and  TJHF  channels  to 
provide  multiple  services  in  the  larger  conmiunities 
with  sufficient  audience  potential  to  support  multiple 
stations.' 

The  Commission  divided  the  proceeding  into  two 
parts.  In  Pai-t  I  the  Conmiission  announced  its  tenta- 
tive conclusion  that  it  has  jurisdiction  over  all  CATV 
systems,  whether  or  not  they  use  radio  to  carry  signals 
from  the  receiving  antenna,  and  it  proposed  to  extend 
the  substantive  provisions  of  the  rules  it  had  already 
adopted  for  microwave-served  CATVs  to  all  CATV 
systems  (30  F.R.  at  6082-3,  1  F.C.C.  2d  at  463-467). 

In  Part  II  (30  F.R.  at  6083-7,  1  F.C.C.  2d  at  467- 
477),  the  Coimnission  initiated  a  rule  making  inquiry 

^By  Public  Law  No.  529,  approved  July  10,  1962,  76  Stat. 
150,  47  U.S.O.  i$303(s),  .Congress,  in  the  so-called  all-channel 
receiver  legislation,  had  authorized  the  Commission  to  require 
all  television  receivers  shipped  in  interetate  commerce,  or  im- 
ported into  the  United  States,  to  be  capable  of  receivmg  UHF 
as  well  as  VHF  signals.  The  major  purpose  of  this  legislation 
was  to  promote  the  development  of  multiple  television  services 
nationwide  through  locally  situated  UHF  outlets.  See  H. 
Kept.  No.  1559,  87th  Cong.,  2d  Sess.,  2-6;  S.  Eept.  No.  1526, 
87th  Cong.,  2d  Sess.,  2-5.     ;     .  •..  ,■     >    . 


looking  toward  possil)le  rule  making  on  the  further 
questions  posed  by  the  recent  trends  in  CATV  devel- 
opment, including,  inter  alia,  the  effect  upon  inde- 
pendent UHF  stations  of  "the  mushrooming  entry  of 
CATV  into  major  centers  of  population  *  *  *."  30 
F.R.  at  6083,  1  F.C.C.  2d  at  468.  The  Commission 
stated  that  it  needed  further  information  on  the  prob- 
able impact  of  CATV  in  the  largi>r  population  centers 
before  reaching  a  decision  (30  F.R.  at  6084-5, 1  F.C.C. 
2d  at  470-471).  It  stated  (par.  48,  30  F.R.  at  6085,  1 
F.C.C.  2d  at  471) : 

Accordingly,  inquiry  is  warranted  to  determine 
the  conditions  under  which  CATV  should  be 
permitted  to  ()i)eratc  in  areas  with  ])ott'ntial  for 
independent  stations.  Such  areas  include  not 
only  communities  with  four  or  more  conunercial 
channel  assigmnents  ])ut  also  those  areas  where 
any  new  station  would  rely  very  substantially 
upon  independent  progranuning  sources  because 
of  oversliadowing  by  three  network  services 
from  nearby  communities.  Since  we  have  no 
preconceived  views  as  to  the  role  of  CATV  in 
these  areas  or  what  conditions  might  be  appro- 
priate, conunents  furnishing  full  information 
as  to  pertinent  factors  and  suggesting  possible 
measures  for  achieving  a  reasonable  acconnno- 
dation  are  invited  from  all  interested  persons. 
As  a  startiner  ]ioint,  comments  are  requested  on 
the  measures  and  proposals  urged  by  petition- 
ei-s  in  this  respect.* 

"  These  proposals,  described  in  the  Xotice,  30  F.K.  at  6078- 
6082,  1  F.C.C.  2d  at  4.53-463,  inchided  an  American  Broadcast- 
ing Comimny  request  tlmt  tlie  Commission,  ''adopt  niles  which 
would  deline  the  areas  and  zones  normally  to  be  served  by  tele- 
vision stations  and  prohibit  the  use  of  the  stations'  signals  to 


The  Commission  announced  that  in  the  meantime 
it  would  grant  microwave  radio  applications  to  bring 
CATV  into  large  market  areas  only  on  a  showing  that 
independent  UHF  operations  would  not  be  threatened 
(30  F.R.  at  6085,  1  F.C.C.  2d  at  471).  The  Commis- 
sion further  requested  early  comments  on  an  interim 
policy  to  be  adopted  where  microwave  facilities  were 
not  used  by  the  CATV  system  (30  F.R.  at  6085,  1 
F.C.C.  2d  at  472). 

The  Commission  concluded  (pars.  64,  65,  30  F.R.  at 
6086-6087,  1  F.C.C.  2d  at  476^77)  by  advising  aU 
parties  that  although  a  further  notice  would  in  all 
likelihood  be  issued,  final  rules  might  l)e  adopted 
"without  conducting  new  proceedings."    It  stated: 

64.  In  simi,  inquiry  to  ascertain  the  facts  and 
appropriate  policies  in  each  of  these  areas  is 
warranted  in  the  public  interest.  Nor  do  we 
mean  to  restrict  comments  just  to  the  above 
areas.  Pei*sons  may,  of  course,  jjoint  up  other 
facets  of  this  overall  problem  where  remedial 
action  may  be  appro^jriate  (e.g.,  whether  our 
policies  with  respect  to  other  auxiliary  services, 
such  as  translators  or  satellites,  should  be  modi- 
fied). The  information  developed  might  he 
useful  to  tlie  leeislative  consideration  of  CATV 


serve  other  areas  except  upon  prior  consent  of  the  Commission," 
30  F.R.  at  6070,  1  F.C.C.  2cl  at  457;  and  a  Westinsrhouse  Broad- 
casting Co.  request  that,  "CATV  be  limited  to  tliose  areas  out- 
side tlie  overlapping  grade  A  contours  of  three  or  more  com- 
mercial television  broadcast  stations,  except  where  it  seeks  only 
to  provide  better  reception  of  local  signals  in  poor  reception 
pockets,  and  also  that  CATV  be  barred  for  a  reasonable  period 
from  entering  any  two-station  market  where  a  construction  i^er- 
mit  has  been  secured  for  a  third  station."  30  F.R.  6080-6081,  ^ 
F.C.C.  2d  at  460. 
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and  Avoiild  assist  the  Commission  in  making  rec- 
ommendations to  the  Congress.  Moreover,  a 
sufficient  basis  has  been  shown  to  establish  that 
additional  rules  may  be  required  for  adequate 
protection  of  the  public  interest  and  the  regula- 
tory scheme.  In  the  absence  of  further  infor- 
mation we  do  not  have  a  sound  basis  for 
specific  rule  proposals.  Hoivever,  in  order  to 
he  in  a  position  to  take  anif  rnlcmnlcinq  aetion 
found  appropriate  at  the  conehtsion  of  this  pro- 
ccedinfj,  without  eondiicting  new  proeeedings, 
comment  a  are  requested  on  the  proposals  of 
petitioners  and  the  additional  matters  indicated 
above.  Counter  proposals  as  to  possible  al- 
ternative measures  ai-e  also  invited.  We  stress, 
however,  that  the  main  thrust  of  this  proceed- 
ing is  to  gather  the  facts  and  to  obtain  the 
comments  of  the  parties  on  the  ]5ertinent  policy 
cnnsidoratinns.  A  further  notice  will  in  all 
likeliliood  be  issued  to  afford  an  opportmiity 
for  comment  on  the  specific  rule  proposals  of 
the  Commission.  [Emphasis  added.] 
65.  The  inquiry  and  proposed  rulemaking  are 
directed  toward  all  CATV  systems.  The  ques- 
tions 7'aised  by  petitioners  or  indicated  by  the 
Commission  are  pertinent  to  our  responsibili- 
ties in  licensing  microwave  facilities  for  CATY 
use,  whether  or  not  rules  governing  all  CATV 
systems  are  ultimately  adopted.  Consideration 
of  nonmicrowave  CATV  systems  is  included 
in  order  to  conserve  time  and  to  avoid  the  ne- 
ressitt/  for  a  second,  proceeding,  porticularJt/  in 
the  event  that  no  legislation  is  forthcoming  and 
the  rommrnfs  in  this  prnrrrding  confirm  our 
initial  conclusion  that  the  Commission  has  pres- 
ent jurisdiction  over  all  CATV  systems.    More- 
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over,  we  believe  it  appropriate,  as  requested  hy 
one  of  petitioners,  to  put  all  persons  who  now 
operate  or  who  propose  to  operate  CATV  sys- 
tems on  notice  that  CATV  operations  may  he 
subject  to  Commission  regulation  of  the  nature 
indicated,  whether  microwave  is  used  or  not. 
All  Commission  actions  taken  during  the  pen- 
dency of  this  proceeding  will,  of  course,  be  sub- 
ject to  the  outcome  of  the  proceeding  and  any 
rules  adopted  will  be  made  appropriately  aj)- 
plicable,  such  as  at  license  renewal  time." 
[Emphasis  added.] 

On  March  8,  1966,  after  receipt  of  volimiinous  com- 
ments, the  Commission  released  its  Second  Report 
and  Order  in  Docket  No.  15971,  et  al.,  in  which  it 
adopted  new  final  rules.^  (31  F.R.  4540,  2  F.C.C.  2d 
725.)  (Appendix  B  hereto.)  Upon  a  comprehensive 
consideration  and  discussion  of  its  jurisdiction  and 
the  bases  of  its  action,  the  Commission  asserted  juris- 
diction over  all  CATVs,  made  final  revised  rules  re- 
quiring the  carriage  of  local  television  stations  and 
non-duplication  of  their  signals,  adopted  a  new  rule 
providing  for  hearing  procedures  to  explore  the  im- 
pact of  CATV  operations  in  the  major  markets,  and 
announced  that  there  were  certain  areas  of  concern 
which  would  be  dealt  with  on  an  ad  hoc  basis. 

The  Commission  noted  that  Congress,  in  the  1962 
all-channel  receiver  legislation,  had  made  the  judg- 
ment that  the  widest  jiossible  development  of  UHF  is 

'  On  February  15,  1966,  the  Commission  had  released  a  Public 
Notice  in  which  it  announced  that  new  rules  would  shortly  be 
adopted,  to  apply  to  non-microwave-servcd  CATV  systems,  as 
well  as  those  using  microwave  and  announcing  that  Februai"y 
15th  would  be  the  "grandfathering''  date.  ' 
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the  best  way  of  achieving  an  adequate  national  tele- 
vision service,  comprised  of  a  large  number  of  local 
stations,  including  both  commercial  and  educational 
stations,  31  F.R.  at  4557,  2  F.C.C.  2d  at  770.  It  be- 
lieved that  since  UHF  development  was  already  pro- 
ceeding ill  at  least  163  communities  or  areas — most  of 
whicli  were  located  within  the  top  100  television  mar- 
k(4s — any  halt  or  curtailment  ol'  the  growth  of  UHF 
development  caused  by  the  distribution  of  signals 
from  other  areas  in  these  communities  by  CATV 
would  be  particularly  significant.  The  Commission 
detennined  that  there  should  be  full  exploration,  in  an 
evidentiary  hearing,  of  the  impact  of  any  new  pro- 
posed CATV  S3^stem  bringing  signals  from  beyond  the 
Grade  B  contour  of  the  original  station  into  the  Grade 
A  service  area  of  any  station  in  a  community  in  one 
of  the  largest  one  hundred  television  markets.*  Tt 
stated  (par.  121,  31  F.R.  at  4558-59,  2  F.C.C.  2d  at 
773),  "The  plain  fact  is  that  on  the  record  before  us, 
it  is  not  possible  to  give  a  definitive  answer  to  the 
future  growth  of  CATV — to  whether  it  will  achieve 
very  substantial  penetration  in  the  major  markets 
and,  correspondingly,  to  what  its  impact  will  be  upon 
UHF  developments  in  these  markets",  and  concluded 
(par.  126,  31  F.R.  at  4560,  2  F.C.C.  2d  at  776): 


"A  (iiade  B  contour  is  the  imaginary  line  along  wliicli  a  good 
picture  may  he  expected  for  90  per  cent  of  the  time  at  the  best 
50  per  cent  of  tlie  locations.  The  Grade  A  contour  defines  the 
area  at  the  perimeter  of  which  a  good  picture  is  received  for  90 
per  cent  of  the  time  at  the  best  70  percent  of  the  locations. 
See  Clarkshurg  Fuh/ishing  Co.  \.  Federal  Communications 
Commission,  90  U.S.  App.  D.C.  211,  215-216  n.  12,  225  F.  2d 
511,  515-516  n.  12  (1955). 
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To  summarize,  we  have  reached  no  final  con- 
clusion in  this  area — i.e.,  the  effect  of  CATV 
development  in  the  major  market  on  UHF 
broadcasting.  But  we  have  concluded  that  there 
is  a  substantial  problem  of  great  significance  to 
the  public  interest,  which  must  be  thoroughly 
explored.  A  critical  consideration  would  ap- 
pear to  be  the  question  of  CATV's  growth  in 
the  major  market,  since  (i)  if  that  growth  is  of 
a  high  order,  its  impact  on  UHF  development 
may  be  most  serious;  and  (ii)  based  on  present 
considerations,  the  latter  consequence  will  not 
serve  "the  public  interest  in  the  larger  and 
most  effective  use  of  radio."  In  view  of  these 
conclusions,  we  think  that  our  course  of  action 
is  clear.  We  must  thoroughly  examine  the 
question  of  CATV  entry  into  the  major  mar- 
kets, and  authorize  such  entry  only  upon  a 
hearing  recoi'd  giving  reasonable  assurance  that 
the  consequences  of  such  entry  will  not  thwart 
the  achievement  of  the  congressional  goals.  We 
camiot  sit  back  and  let  CATV  move  signals 
about  as  it  wishes,  and  then  if  the  answer  some 
years  from  now  is  that  CATV  can  and  does 
madermme  the  development  of  UHF,  simply 
say,  "Oh  well,  so  sorry  that  we  didn't  look  into 
the  matter." 

Section  74.1107  of  the  Rules  was  adopted  to  effec- 
tuate this  determination.  (See  Appendix  C  hereto 
for  the  text  of  the  pertinent  rules.)  Subsection  (d) 
of  that  rule  provides  that  the  general  prohibition  does 
not  apply  to  any  signal  which  was  being  supplied  by 
a  CATV  system  to  its  subscribers  on  or  before  Feb- 
ruary 15,  1966.  However,  this  "grandfather"  clause 
is  subject  to  the  proviso  that  such  a  CATV  system 

236-330—66^-1—2 
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shall  not  extend  its  service  into  "new  geographical 
areas"  if  the  Commission  finds,  upon  petition  filed  by 
a  television  broadcast  station  in  the  area,  that  such 
extension  of  service  is  contrary  to  the  public  interest. 
The  proviso  in  subsection  (d)  ends  by  stating: 

The  Conmiission  may  also  consider,  upon  the 
basis  of  the  pleadings  before  it,  whether  tem- 
porary relief  is  called  for  in  the  public  interest, 
and,  if  so,  the  nature  of  such  relief;  no  CATV 
system  coming  within  the  foregoing  provision 
shall  extend  its  service  to  new  geographical 
ai'oas  in  viohxtion  of  the  terms  of  the  specified 
temporary  relief. 

The  purpose  of  this  provision  for  relief  against  the 
expansion  of  existing  systems  was  the  Commission's 
belief  that  an  existing  CATV  system  "should  [not] 
be  allowed  to  expand  from  a  few  thousand  subscribers 
in  one  part  or  suljurb  of  a  cormnunity  to  the  potential 
of  hundreds  of  thousands  throughout  the  entire  com- 
munity, tintil  there  has  been  resolution  of  the  serious 
issues  presented  (in  an  evidentiary  hearing)."  (31 
F.R.  at  4563,  2  F.C.C.  2d  at  785). 

Section  74.1109  contains  the  procedures  applicable 
to  the  })otitions  provided  for  in  Section  74.1107,  and 
further  provides  for  petitions  to  waive  the  niles  or 
"to  impose  additional  or  different  requirements." 
Section  74.1109  further  provides  procedures  for  the 
grant  of  temporary  relief  pending  a  hearing  on  a 
petition. 

Although  the  rule  concerning  CATV  entry  into  the 
major  markets  related  only  to  the  extension  of  a  sig- 
nal beyond  the  Grade  B  contour  of  the  originating 
station,   the   Commission   also  directed  itself  in  the 
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Second  Report  and  Order  to  the  situation  where  two 
major  markets  are  so  located  that  the  Grade  B  con- 
tour of  a  station  in  one  already  penetrates  the  other. 
The  Commission  recognized  that  the  same  problems 
may  exist  in  such  a  situation  as  in  the  case  where 
there  is  no  such  penetration,  and  it  decided  to  deal 
with  such  situations  on  an  ad  hoc  bcisis.  It  stated 
(Second  Report  and  Order,  31  F.R.  at  4564  u.  69,  2 
F.C.C.  2d  at  786  n.  69) : 

If  two  major  markets  each  fall  within  one 
another's  grade  B  contour  (e.g.,  Washington 
and  Baltimore),  this  does  not  mean  that  there 
is  no  question  as  to  the  carriage  by  a  Baltimore 
CATV  system  of  the  signals  of  Washington; 
for  in  doing  so  and  thus  equalizing  the  quality 
of  the  more  distant  Washington  signals,  it 
might  be  changing  the  viewing  habits  of  the 
Baltimore  population  and  thus  affecting  the 
development  of  the  Baltimore  independent 
UHF  station  or  stations.  Such  instances  rarely 
arise,  and  can,  we  think,  be  dealt  with  by  ap- 
propriate petition  or  Commission  consideration 
in  the  miusual  ease  where  a  jDroblem  of  this 
nature  might  arise. 

2.  This  proceeding 

The  San  Diego,  California,  area  is  the  54th  largest 
television  market  in  the  United  States.  CATV  fran- 
chises in  the  San  Diego  area  are  held  hy  the  petition- 
ers. Mission  Cable  TV,  Inc.  (Mission),  Pacific  Video 
Cable  Co.  Inc.  (Pacific),  and  Southwestern  Cable  Co. 
(Southwestern),"  and  by  two  other  CATV  systems. 

*  Trans-Video  Ck>rp.  (Trans- Video)  owns  Pacific  and  has  a 
majority  interest  in  Mission. 
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The  petitioners'  systems,  instituted  prior  to  February 
15,  1966,  cany  the  signals  of  between  six  and  nine  Los 
Angeles  television  stations  into  various  parts  of  the 
San  Diego  area.  San  Diego  has  two  VHF  television 
stations  (KFMB-TV  and  KOGO-TV),  and  one  UHF 
station  (KAAR),  in  operation.  A  construction  per- 
mit has  been  issued  for  another  UHF  station,  and 
there  is  an  application  on  file  for  a  non-commercial 
UHF  educational  station.  The  area  is  also  sei'ved 
with  ABC  network  programs  by  a  VHF  station, 
XETV,  across  the  border  in  Tijuana,  Mexico.  If 
and  wlien  the  two  UHF  stations  go  on  the  air,  San 
Diego  will  have  a  full  pattern  of  service. 

Midwest  Television,  Inc.  (Midwest),  the  licensee  of 
station  KFMB-TV,  filed  a  petition  witli  the  Commis- 
sion on  March  17,  1966,  pursuant  to  the  new  rules, 
requesting  inmietliate  temporary  and  permanent  relief 
from  the  extension  of  CATV  sei-vice  into  new  geo- 
gra])hical  areas  in  the  San  Diego  area  by  the  petition- 
ers' CATV  systems  (R.  1-56).  Midwest  alleged  that 
none  of  the  areas  involved  were  within  the  calculated 
or  measured  Grade  B  contours  of  any  of  the  Los 
Angeles  stations  carried  except  for  the  noi-thern  por- 
tion of  the  city  of  San  Diego;  that  there  had  been  a 
recent  increasing  tempo  of  CATV  line  extension 
activity  into  new  areas  within  KFMB-TV's  Grade  A 
contour;  that  the  expansion  of  distant-signal  service 
would  fragment  the  audiences  of  the  local  San  Diego 
stations;  and  that  even  though  KFMB-TV  and  the 
local  UHF  station,  KAAR,  are  carried  by  the  CATV 
systems,  their  signals  are  degraded. 
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Midwest  further  urged  that  although  some  of  the 
Los  Angeles  stations  may  provide  some  Grade  B  cov- 
erage in  San  Diego,  it  was  undesirable  to  permit 
CATVs  to  imjjort  Los  Angeles  signals  into  San  Diego, 
because  the  quality  of  the  Los  Angeles  signals  would 
be  equalized  with  that  of  the  San  Diego  stations,  to 
the  detriment  of  the  local  stations  and  local  San  Diego 
television  service.  Midwest  requested  the  Commission 
immediately  to  restrict  carriage  of  the  Los  Angeles 
signals  to  those  geograi^hic  areas  within  which  the  pe- 
titioners' CATV  systems  were  operating  on  February 
15,  1966.  Similar  permanent  relief  of  this  sort  was 
also  requested.  Midwest  filed  a  supplement  to  this 
petition  on  April  4,  1966,  showing  the  geographic 
areas  served  by  the  CATV  systems  as  of  Feljruary  15, 
1966,  and  the  new  areas  where  service  had  been  insti- 
tuted since  that  time  (R.  121-144). 

In  a  joint  opposition  (R.  194-263),  Pacific,  Mission 
and  Trans-Video  alleged  that  Midwest  had  failed  to 
show  irreparable  injury  to  itself  or  to  the  public;  that 
they  had  not  extended  signals  to  new  geograjihic 
areas;  and  that  the  requested  temporary  relief  would 
injure  the  respondents  and  the  j^ublic.  Southwestern, 
in  its  oi)position  (R.  265-328),  alleged  that  its  system 
was  not  carrying  any  station  beyond  its  Grade  B  sig- 
nals; that  its  system  was  "grandfathered"  and  had 
not  expanded  into  new  areas ;  that  CATV  helps  UHF ; 
that  degradation  of  KFMB-TV's  signal  is  not  a  prob- 
lem; and  that  irreparable  harm  would  ))e  done  to  it 
by  a  grant  of  temporary  relief.  The  petitioners  also 
challenged  the  Commission's  authority  to  grant  the 
requested  relief. 
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In  a  Memorandum  Opinion  and  Order  released  July 
25,  1966  (R.  577-598)  (as  corrected  by  an  erratmn  of 
July  26,  1966),  4  F.C.C.  2d  612,  the  Commission 
found  "a  classic  case  for  a  hearing  with  respect  to  the 
general  issues  of  expansion  of  respondents'  CATV 
systems  throughout  the  San  Diego  market  area,"  so 
far  as  the  question  of  the  effect  of  the  CATV  opera- 
tions on  the  growth  of  UHF  was  concerned."  The 
Commission  sought  to  maintain  the  status  quo  by 
directing  petitioners,  pending  the  hearing,  not  to  ex- 
pand their  systems  into  new  areas  in  which  they  had 
not  been  operating  on  February  15,  1966,  although  it 
specifically  pennitted  the  continuation  of  service  to 
new  subscribers  obtained  since  Fcbniary  15,  1966. 
The  limitations  imposed  were  solely  upon  the  carriage 
of  the  Los  Angeles  stations  to  new  subseriliers  and  did 
not  restrict  further  expansion  per  se. 

Petitioners  filed  motions  to  stay  the  above  Commis- 
sion's stay  order  pending  the  determination  of  this 
case  on  the  merits.  In  an  Order  of  August  23,  1966, 
this  Court  stayed  the  Commission's  order  insofar  as 
the  Commission's  order  prevents  petitioners  from 
adding  new  subscribers  to  their  trunk  and  feeder  lines 
in  existence  on  August  23,  1966.  In  all  other  respects 
the  Conmiission's  order  was  permitted  to  stand. 

"  The  question  of  whether  the  Grade  B  contours  of  the  Los 
Angeles  stations  reacli  into  San  Dieg^o  was  not  determined  by 
the  Commission,  since  the  Commission  derided  that  a  hearing 
was  needed  in  any  event  to  resolve  the  question  of  the  impact 
of  CATV  expansion  in  San  Diego.  The  policy  considerations 
are  the  same  whether  or  not  the  Grade  V>  contours  of  the  Los 
Angeles  stations  reach  San  Diego.  (Second  Report  and  Order, 
footnote  fiO  and  paragraphs  11:^140,  31  F.K.  at  4557-4562,  2 
F.C.C  -Jd  at  77()-7(SG). 
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QUESTIONS   PRESENTED 

In  the  view  of  respondents  the  following  questions 
are  presented:  :     >      ■    ■ 

1.  Whether  the  Federal  Communications  Commis- 
sion has  jurisdiction  to  regulate  the  importation  by  a 
community  antenna  television  system  of  television 
signals  from  another  city  to  insure  that  such  importa- 
tion will  not  impair  the  availability  to  the  public  of  an 
equitable  allocation  of  television  broadcast  service. 

2.  Whether  the  Commission  has  authority  to  halt 
the  growth  of  a  CATV  system  pending  a  full  hearing 
to  determine  the  impact  of  the  system  upon  television 
broadcasting  and,  if  so,  whether  the  interim  order 
must  be  based  upon  an  adjudicatory  hearing  record. 

3.  Wliether  the  Commission's  niles  conflict  with 
the  constitutional  protection  of  free  speech. 

4.  Whether  the  Commission's  notice  of  rule  making 
complied  with  the  requirements  of  Section  4(a)  of 
the  Administrative  Procedure  Act,  5  U.S.C.  §  1003(a). 

SUMMARY  OF  ARGUMENT 

I  :■•,■      -:..,-  :     -•■    ■  ■■- 

The  Commission  has  exercised  limited  jurisdiction 
over  CATV  systems  to  insure  that  they  will  be  of 
value  as  supplements  to  the  television  broadcast  serv- 
ice whose  signals  they  use,  without  destroying  the 
basic  allocation  of  "free"  television  service.  This 
action  was  within  the  jurisdiction  conferred  upon  the 
Commission  by  Congress.  CATV  systems  are  en- 
gaged in  commmiication  by  wire  in  interstate  com- 
merce, to  which  the  Conununications  Act  is  specifi- 
cally  made   applicable.     They   are   also   a   practical 
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extension  of  the  service  of  television  stations.  There- 
fore, the  Commission  could  make  rules  to  prevent  the 
gro'v^'th  of  CATV  systems  from  frustrating  the  Com- 
mission's duty  to  provide  a  fair,  efficient  and  equitable 
allocation  of  television  service  to  the  various  com- 
nuiiiities  of  the  United  States. 

II 

Since  the  Conmiission  has  autliority  to  make  all 
rules  necessary  in  the  execution  of  its  functions  and 
to  carry  out  the  provisions  of  the  Conunmiications 
Act,  it  could  provide  hy  rule  for  the  issuance  of  orders 
to  limit  CATV  exi)ansion  pending  an  adjudicatoiy 
hearing  to  detonnine  the  impact  of  CATV  service 
upon  the  public  in  a  i)artieular  community.  In  this 
case,  the  Conmiission  had  ample  ground  for  taking 
such  action.  It  did  not  act  ex  parte,  but  only  upon 
consideration  of  the  i)Icadings  and  affidavits  of  the 
parties.  It  was  not  summarily  revoking  an  authority 
previously  granted,  and  an  adjudicatory  hearing  on 
the  question  of  the  issuance  of  a  stay  order  was  re- 
quired by  neither  due  process  nor  statute. 

Ill 

The  Commission's  rules  do  not  violate  the  constitu- 
tional protection  of  free  speech.  The  rules  constitute 
a  reasonable  regulation  of  the  use  by  CATV  systems 
of  radio  signals.  They  do  not  affect  the  right  of  peti- 
tionei*s  to  originate  program  material.  The  narrow 
regulation  involved  does  not  impair  any  protected 
right  of  free  speech. 
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IV 

The  Commission's  rule  making  proceeding  complied 
^\'ith  the  notice  requirements  of  Section  4(a)  of  the 
Administrative  Procedure  Act.  That  statute  requires 
notice  only  of  the  subjects  and  issues  involved,  and 
the  Coimnission's  notice  of  rule  making  advised  all 
parties  that  one  of  the  subjects  involved  was  the  de- 
termination of  the  imi^act  of  CATV  and  the  subordi- 
nate cpestion  of  how  to  limit  the  growth  of  CATV 
pending  resolution  of  the  basic  impact  question.  The 
rules  adopted  came  well  within  the  subject  matter 
and  issues  proposed  in  the  notice  of  rule  making. 

ARGUMENT 

I.  The  Communications  Act  of  1934  gives  the  Federal  Com- 
munications Commission  the  authority  it  has  asserted  over 
community  antenna  television  systems 

The  Federal  Communications  Conmiission  has  im- 
posed upon  CATV  systems  the  degree  of  regulation 
it  deemed  necessary  to  insure  that  CATV  service  will 
be  of  maximum  benefit  in  distributing  television  sig- 
nals to  the  American  public  and  that  it  will  not  de- 
stroy the  basic  television  service  which  gives  it  all  its 
substance.  The  rules  relate  only  to  the  use  made  of 
television  broadcast  signals,  and  they  limit  that  use 
only  for  the  purpose  of  maintaining  both  local  "free" 
television  service  and  CATV  service  as  coordinated 
components  of  a  nationwide  television  service.  The 
rules  do  not  limit  or  affect  a  CATV  system's  origina- 
tion and  distribution  of  its  own  programs;  they  do 
not  license  CATV  systems  as  television  stations  are 
licensed;  they  do  not  regulate  the  fees  charged.     They 
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do  carry  out,  "[t]lie  avowed  aiiu  of  the  Communica- 
tions Act  of  1934  *  *  *  to  secure  the  maximmu  bene- 
fits of  radio  to  all  the  people  of  the  United  States," 
for,  "[t]o  that  end  Congress  endowed  the  Communi- 
cations Commission  with  comprehensive  powers  to 
promote  and  realize  the  vast  potentialities  of  radio." 
National  Broadcasting  Co.  v.  United  States,  319  U.S. 
190,217  (1943). 

The  Commission  recognized  that  its  jurisdiction  was 
not  a  question  free  from  doubt.  Before  it  decided  the 
question,  it  requested  the  views  of  all  interested  per- 
sons (Notice  of  Inquiry  and  Notice  of  Proposed  Rule 
Making,  30  F.R.  6078).  In  the  Second  Report  and 
Order  adopting  the  new  CATV  rules,  it  carefully  can- 
vassed and  considered  these  views  (pars.  5-19,  31 
F.R.  4540-4543,  2  F.C.C.  2d  at  726-734),  and  pre- 
pared, in  addition,  a  comprehensive  legal  memo- 
randum on  its  jurisdiction  (Appendix  C  to  Second 
Report  and  Order,  31  F.R.  at  4567-4568,  2  F.C.C.  2d  at 
793-797,  Appendix  B  hereto).  In  the  interest  of 
avoiding  needless  repetition,  we  hereby  respectfully 
refer  the  Court  to  these  discussions  as  constituting  a 
clear  and  concise  statement  of  the  basis  for  the  Com- 
mission's assertion  of  jurisdiction,  and  will  devote  our 
major  effort  in  this  brief  to  discussing  the  contentions 
advanced  by  the  petitioners  before  this  Court. 

The  Cdnmiission's  T-ationale  may  bo  summarized  as 
follows : 

In  the  Comnuiiiications  Act  of  1.934,  Congress  cre- 
ated the  Federal  Conununications  Commission  in 
order  to  centralize  authority  in  that  agency  to  carry 
out  the  Congressional  purpose  to  provide  for  a  com- 


21 

prehensive  regulation  of  interstate  and  foreign  com- 
merce in  communication  by  wire  and  radio.  Section 
2(a),  47  U.S.C.  §  152(a),  accordingly  states  that,  "The 
provisions  of  this  Act  shall  apply  to  all  interstate  and 
foreign  commimication  by  wire  or  radio  and  all  inter- 
state and  foreign  transmission  of  energy  by 
radio,  *  *  *" 

Community  antenna  systems  clearly  constitute  wire 
commmiication  under  Section  3(a)  of  the  Act,  47 
U.S.C.  §  153(a),  which  includes  "the  transmission  of 
writing,  signs,  signals,  pictures,  and  soimds  of  all 
kinds  by  aid  of  wire,  *  *  *  including  all  instrumen- 
talities, facilities,  apparatus,  and  services  (among 
other  things,  the  receipt,  forwarding,  and  delivery  of 
communications)  incidental  to  such  transmission." 

Community  antenna  systems  also  constitute  inter- 
state transmissions  imder  Section  3(c).  This  is  so 
because  the  transmission  of  a  television  station  is  in  in- 
terstate commerce.  Federal  Radio  Commission  v. 
Nelson  Brothers  Bond  &  Mortgage  Co.,  289  U.S.  266 
(1933);  Fisher's  Blend  Station,  Inc.  v.  State  Tax 
Commission,  297  U.S.  650  (1936),  and  the  extension 
of  such  an  interstate  communication  by  a  CATV  is  a 
part  of  the  interstate  transmission,  although  the  ex- 
tension itself  be  entirely  within  one  State.  Idaho 
Microwave,  Inc.  v.  Federal  Communications  Commis- 
sion, 122  U.S.  App.  D.C.  253,  352  F.  2d  729  (1965) ; 
California  Interstate  Telephone  Co.  v.  Federal  Com- 
munications Commission,  117  U.S.  App.  D.C.  255,  328 
F.  2d  556  (1964) ;  Ward  v.  Northern  Ohio  Telephone 
Co.,  300  F.  2d  816  (C.A.  6,  1962),  cert.  den.  371  U.S. 
820 ;  Pacific  Telatronics,  Inc.,  4  Pike  &  Fischer,  Radio 
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Regulation  2d  145  (1964).  The  community  antemia 
system  is  a  part  of  the  interstate  transmission  even  if 
it  be  deemed  merely  a  reception  apparatus.  Fisher's 
Blend  Station,  Inc.  v.  State  Tax  Commission,  supra; 
Western  Union  Tel.  Co.  v.  Foster,  247  U.S.  105 
(1918). 

The  Commission  lias  authority  under  section  303(h) 
of  the  Act,  47  U.S.C.  §  303(h),  to  "establish  areas  or 
zones  to  be  served  by  any  station,"  and  it  is  com- 
manded by  section  307(b),  47  U.S.C.  §  307(b),  to 
"make  such  distribution  of  licenses,  frequencies,  hours 
of  operation,  and  of  power  among  the  several  States 
and  connnunities  as  to  provide  a  fair,  efficient,  and 
equitable  distribution  of  radio  service  to  each  of  the 
same."  The  Commission  also  has  broad  authority  to 
perform  all  acts  necessaiy  to  the  execution  of  its 
functions.  Sections  4(i),  303(r),  47  U.S.C.  §§  154(i), 
303 (r). 

It  would  be  unrealistic  to  ignore  the  fact  that  a 
conuaunity  antemia  system  is  in  practical  effect,  as 
well  as  in  legal  contemplation,  a  part  of  the  transmis- 
sion of  the  television  signal  to  the  public.  Clarksburg 
Publishing  Co.  v.  Federal  Communications  Commis- 
sion, 96  U.S.  App.  D.C.  211,  217,  225  F.  2d  511,  517 
(1955).  This  being  so,  and  in  recognition  of  the 
Conmiission's  "comprehensive  powers  to  promote  and 
realize  the  vast  potentialities  of  radio,"  National 
Broadcasting  Co.  v.  United  States,  319  U.S.  190,  217 
(1943),  the  Commission  has  authority  to  prescribe  by 
rule  the  conditions  under  which  a  television  signal 
may  be  extended  through  the  medium  of  a  community 
antemia  system,  in  order  to  prevent  frusti-ation  of  the 


23 

Congressional  scheme  of  television  regulation,  in  par- 
ticular the  mandate  of  sections  307(b)  and  303 (s)." 
In  view  of  these  considerations,  the  Commission 
held  (Second  Report  and  Order,  Par.  12,  31  F.R. 
4541-4542,  2  F.C.C.  2d  at  730)  : 

*  *  *  CATV  systems  difPer  from  most  other 
businesses  in  that  they  are  themselves  engaged 
in  "interstate  conunmiication  by  ware,"  a  busi- 
ness to  which  the  act's  provisions  are  expressly 
applicable  (sees,  2(a),  3(a)).  Moreover,  they 
physicall}'  intercejit  and  extend  television  sig- 
nals, and  thus  have  a  uniquely  close  relation- 
ship to  the  regulatory  sclieme  embodied  in  sec- 
tions 303(h)  and  307(b).  We  are  not  power- 
less to  prevent  frustration  of  our  action  under 
those  sections  })y  persons  subject  to  the  act 
merely  because  the  licensing  provisions  of  the 
statute  are  inaj)plicable  to  them.  [Footnote 
omitted.] 

The  petitioners  in  Case  No.  21192  attack  the  Com- 
mission's jurisdiction  on  several  grounds.  They  as- 
sert principally  (Br.  15-21)  that  "the  Coimnission 
has  two  principal  and  separate  fmictions" — to  regu- 
late common  carriers  and  to  license  radio  stations — 
and  that  since  a  CATV  system  is  neither  a  common 
carrier  nor  a  radio  station,  its  activities  are  beyond 
the  Conmiission's  concern  under  the  statute.  This 
view,  we  believe,  too  narrowly  construes  the  Congres- 
sional mandate. 

Petitioners  do  not  appear  to  dispute  the  proposition 
that  they  are  engaged  in  interstate  conmiunications. 

"  This  section  authorizes  the  Coimnission  to  require  all  tele- 
vision receivers  shipped  in  interstate  commerce  to  be  capable 
of  receivina:  UHF  signals. 
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And  even  they  must  recognize  (Br.  16)  tJiat  the  Com- 
munications Act  in  terms  states  that  its  provisions, 
"shall  apply  to  all  interstate  and  foreign  communica- 
tion by  wire  or  radio  and  all  interstate  and  foreign 
transmission  of  energy  by  radio,  which  origmates 
and/or  is  received  within  the  United  States,  and  to 
all  persons  engaged  within  the  United  States  in  such 
commimication  or  such  transmission  of  energy  by 
radio  *  *  *"  Section  2(a),  47  U.S.C.  §  152(a).  No- 
where in  the  statute  has  Congress  stated  that  by  "in- 
terstate comnumication  by  wire"  it  meant  only  inter- 
state conmimiication  by  wire  "by  a  common  carrier," 
and  there  is  no  reason  to  import  such  language  into 
an  Act  designed  to  grant  to  the  new  Connnunications 
Commission  not  only  a  centralization  of  authority 
theretofore  gi-antod  to  several  agencies  but  also 
"granting  additional  authority  with  respect  to  inter- 
state and  foreign  connnerce  in  wire  and  radio  com- 
munication." Section  1,  47  U.S.C.  §  151."  If  Con- 
gress had  meant  only  wire  coimnunication  by  common 
carriers,  it  would  not  have  referred  to  "all"  interstate 
communications. 

The  dichotomy  of  precise  common  canier  and  radio 
licensing  functions  urged  by  petitioners  is  not  only  a 
conrcjit  at  odds  with  the  express  language  of  a  statute 

'-  This  express  language  of  tlie  Communications  Act  is  at 
o<lcls  willi  petitioners'  assertion  (Br.  16-17)  that  so  far  as  wire 
comnuinii'ations  nre  roncprno<l,  the  Commission  was  given  only 
the  common  carrier  jurisdiction  previously  lodged  in  the  In- 
terstate Commerce  Commission,  and  the  committee  reiwrts  re- 
lied upon  l>j-  petitioners  do  not  so  state.  What  tliey  do  state 
is  that  so  far  as  the  common  carrier  jurisdiction  of  the  new 
Communications  Commission  was  concerned,  many  provisions 
were  taken  verbatim   from  the  Interstate  Commerce  Act. 
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designed  to  cover  all  forms  of  interstate  commmiiea- 
tion,  but  is  one  which  the  courts  have  alread)^  indi- 
cated is  not  consistent  with  the  statute.  Thus,  in 
Philadelphia  Television  Broadcasting  Co.  v.  Federal 
Communications  Commission,  —  U.S.  Apix  D.C.  — , 
359  F.  2d  282,  284  (1966),  in  sustaining  the  Commis- 
sion's decision  that  CATV  systems  are  not  common 
ca^rriers,  the  Court  stated : 

*  *  *  Congress  in  passing  the  Communications 
Act  in  1934  could  not,  of  course,  anticipate  the 
variety  and  nature  of  methods  of  communica- 
tion by  wire  or  radio  that  would  come  into  ex- 
istence in  the  decades  to  come.  In  such  a  sit- 
uation, the  expert  agency  entrusted  with 
administration  of  a  dynamic  industry  is  en- 
titled to  latitude  in  coping  with  new  develop- 
ments in  that  industry. 

***** 

Its  [the  Commission's]  holding  that  CATV 
systems  are  not  common  caiTiers  thus  comes 
before  us  in  a  context  of  regulation  of  the 
CATV  systems  imder  different  provisions  of 
the  Communications  Act.  In  a  statutory 
scheme  in  which  Congress  has  given  an  agency 
various  bases  of  jurisdiction  and  various  tools 
with  which  to  protect  the  public  interest,  the 
agency  is  entitled  to  some  leeway  in  choosing 
which  jurisdictional  base  and  which  regulatory 
tools  -will  be  most  effective  in  advancing  the 
Congressional  objective.  It  is  the  FCC's  posi- 
tion that  regulating  CATV  systems  as  adjmicts 
of  the  nation's  broadcasting  system  is  a  more 
appropriate  avenue  for  Conmiission  action  than 
the  wide  range  of  regulation  implicit  in  the 
common  carrier  treatment  urged  by  petitioners. 
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This  seems  to  us  a  rational  and  hence  permis- 
sible choice  by  the  agency.     [Footnote  omitted.] 

While  the  Court  stated  that  it  was  not  ruling  on 
the  Commission's  jurisdiction,  petitioners'  dichotomy 
is,  we  believe,  foreclosed  l)y  that  decision.  The  United 
States  Coiu-t  of  Ai)peals  for  the  District  of  Columbia 
Circuit  has  similarly  sustained  the  Conunission's  de- 
cision to  examine  the  impact  of  CATV  operations  upon 
television  broadcast  sen-ice  in  connection  with  the  grant 
of  a  common  carrier  radio  license  to  serve  the  CATV 
system,  against  the  argument  that  this  consideration  of 
comjietitive  effects  was  to  liring  "broadcast"  regulation 
into  the  common  carrier  field.  Carter  Mountain 
Transmission  Corp.  v.  Federal  Communications  Com- 
mission, 116  U.S.  App.  D.C.  93,  96,  321  F.  2d  359,  362 
(1963),  cert.  den.  375  U.S.  951.  The  Coui-t  stated, 
"It  [the  Conunission]  cannot  let  its  decisions  in  the 
radio  carrier  field  interfere  with  its  responsibilities 
in  the  television  broadcasting  field.  In  both  fields, 
it  must  'make  available,  so  far  as  possi))le,  to  all  the 
peoi)k'  (if  the  United  States,'  adequate  and  efficient 
service.  See  Section  1  of  the  Comimmications  Act  of 
1934,  as  amended,  47  U.S.C.  §151  (1958).'"' 

"It  is  sipn^ificant  that  the  Court  of  Apjwals.  dealin<j  with 
common  carrior  rpjrulatioii  in  tlie  dirtfr  Mouiitaiii  case,  and 
the  Sujjreme  Court,  dealing  with  broadcast  regulation  in  Na- 
tiov/il  BroadcoKtlng  Co.  v.  United  States,  319  U.S.  190,  214 
(1043),  lK)th  referred  to  Section  1  of  the  Act  which  states  the 
Congi-essional  "]iurpose  of  regulating  interstate  and  foreign 
commerce  in  communication  by  wire  and  radio  so  as  to  make 
available,  so  far  as  possible,  to  all  the  people  of  the  United 
States  a  rapid,  eflicient,  Nation-wide,  and  world-wide  wire  and 
radio   connnunicatiou   service   with   adequate   facilities   at   rea- 
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Since  CATV  systems  extend  the  service  areas  of 
television  stations  (a  matter  committed  to  Commis- 
sion concern  by  Section  303(h)  of  the  Act),  are  in 
interstate  commmiication  imder  Section  3,  and  have 
the  capacity  to  frustrate  the  fair  and  efficient  alloca- 
tion of  television  service  which  the  Commission  is 
commanded  by  Section  307(b)  "  to  achieve,  the  Com- 
mission properly  invoked  the  authority  given  it  by 
Sections  4(i)  and  303  (r)  to  make  rules  and  regula- 
tions, not  inconsistent  with  the  Act,  to  carry  out  its 
functions  and  the  provisions  of  the  Act. 

In  a  field  where  Congress  "gave  the  Commission 
not  niggardly  but  expansive  powers,"  and  defined 
"broad  areas  for  regulation"  because  it  did  not  wish 
to  "frustrate  the  purposes  for  which  the  Commimica- 
tions  Act  of  1934  was  brought  into  being  by  attempt- 
ing an  itemized  catalogue  of  the  specific  manifesta- 
tions of  the  general  problems  for  the  solution  of  which 
it  was  establishing  a  regulatory  agency,"  National 
Broadcasting  Co.  v.  United  States,  319  U.S.  190,  219, 
220  (1943),  petitioners'  cramping  construction  is  un- 

sonable  charges;  *  *  *'"  This  demonstrates  that  tlie  Act  does 
not  perpetuate  narrow  and  disconnected  regulatory  concepts, 
but  rather  creates  a  unified  mode  of  regulating  all  interstate 
coimnunications  under  an  empirical  public  interest  test. 

"  Petitioners'  attempt  to  denigrate  tlie  importance  of  Section 
307(b)  and  to  suggest  that  it  "has  nothing  to  do  with  the 
establishment  of  any  communications  policy"  (Br.  20-21),  is 
difficult  to  understand.  Section  307(b)  contains  an  overriding 
command,  and  one  which  fully  authorizes  the  Commission  not 
only  to  act  upon  uidividual  applications,  but  also  to  protect 
future  service  by  allocating  channels  in  advance  of  immediate 
demand  for  them.  Logansport  Broadcasting  Corp.  v.  United 
States,  93  U.S.  App.  D.C.  342,  210  F.  2d  24  (1954). 

236-330—66-^—3 
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tenable.  This  was  made  amply  clear  by  the  Supreme 
Court's  decision  in  Natiotml  Broadcasting  Co.  v. 
United  States,  supra,  and  was  again  confirmed  in  its 
decision  in  a  similar  field  in  American  Trucking  As- 
sociations V.  United  States,  344  U.S.  298  (1953). 

In  the  American  Trucking  Associations  case,  the 
Interstate  Commerce  Commission  adopted  rules  gov- 
erning the  use  by  motor  carriers  of  leased  and  intei- 
ehanged  equipment  which  was  otherwise  exempt  from 
Commission  regulation  under  the  statute.  The  purpose 
of  the  rules,  as  the  Court  stated  (344  U.S.  at  310), 
"is  to  protect  the  industry  from  practices  detrimental 
to  the  maintenance  of  sound  transportation  services 
consistent  with  the  regulatory  system."  Although  the 
leasing  i^ractices  proscribed  by  the  new  rules  were  no- 
where specifically  conunitted  to  the  agency's  jurisdic- 
tion by  the  statute,  the  Court  sustained  the  proscrip- 
tion on  the  basis  of  the  grant  of  general  rule  making 
power  necessary  for  enforcement  of  the  Act's  pro- 
visions, recognizing  that  the  specific  powers  granted 
would  be  meaningless  without  the  correlative  power 
to  })revent  frustration  of  the  Act's  ]nirposes.  It 
stated  (344  U.S.  at  311): 

So  the  rules  in  question  are  aimed  at  condi- 
tions which  may  directly  frustrate  the  success 
of  the  regulation  undertaken  by  Congress.  In- 
cluded in  the  Act  as  a  duty  of  the  Commission 
is  that  "[t]o  administer,  execute,  and  enfoi"ce 
all  provisions  of  this  part,  to  make  all  neces- 
sary orders  in  coimection  therewith,  and  to 
prescribe  lules,  regulations,  and  procedure  for 
such  administration."  §  204(a)  (6).  And  this 
necessary  rule-making  power,  coterminous  with 
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the  scope  of  agency  regailation  itself,  must  ex- 
tend to  the  ''transportation  of  passengers  or 
property  by  motor  carriers  engaged  in  inter- 
state or  foreign  conmierce  and  to  the  procure- 
ment of  and  the  provision  of  facilities  for  such 
transportation,"  regulation  of  which  is  vested 
in  the  Commission  by  >.^  202(a).  See  also 
§  203(a) (19). 

The  situation  now  before  this  Court  is  at  least  as 
strong  for  affirmance  as  that  before  the  Supreme 
Court  in  American  Trucking  Associations.  An  opera- 
tion which  is  unquestional)ly  comprehended  by  the 
statute  as  an  interstate  communication  has  raised  the 
spectre  of  fntstration  of  enforcement  of  the  Act,  and 
so  may  be  dealt  with  under  broad  rule  making 
powers."  :     . 

Petitioners  urge,  finally  (Br.  25-30),  that  the  Com- 
mission has  previously  denied  that  it  has  jurisdiction 
over  CATV,  and  that  it  has  unsuccessfully  sought  to 
obtain  such  jurisdiction  from  Congress.  The  Com- 
mission fully  discussed  this  contention  in  the  Second 
Report  and  Order  (i)ars.  16-1.9,  31  F.R.  at  4542-4543, 
2  F.C.C.  2d  at  732-734,  Appendix  B  infra).  That 
discussion  makes  clear  that  the  Coimnission  had 
not  previously  stated  in  miequivocal  terms  that  it  did 
not  have  jurisdiction  over  CATV,  and  that  in  any 

^■^  That  the  Commission  may  deal  witii  interstate  communica- 
tions does  not,  of  course,  also  signify  that  it  may  deal  with  the 
manufacture  of  televisicm  receivers  or  their  use  by  individual 
members  of  the  public.  The  "le.ijally  significant  difference" 
which  petitioners  cannot  see  (Br.  28)  seems  obvious  to  us. 
CATVs  communicate  and  membei-s  of  tlie  public  watching  tele- 
vision at  home  do  not.  See  United  Aj'Hsts  Television,  Inc.  v. 
Fortnightly  Corp.,  255  F.  Supp.  177  (D.C.  S.D.  N.Y.  1906) 
appeal  pending  (C.A.  2). 
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event  such  a  disclaimer  would  not  prevent  the  Com- 
mission from  correcting  an  erroneous  ruling.  We 
rely  upon  that  discussion  and  respectfully  refer  the 
Court  to  it.  Only  one  further  comment  should  be 
added.  The  Commission's  recent  request  to  Congress 
to  amend  the  Act  did  not  constitute  an  admission  that 
jurisdiction  over  CATV  did  not  exist.  As  the  Com- 
mission stated  in  the  Second  Report  and  Order  (Par. 
153,  31  F.R.  at  4564,  2  F.C.C.  2d  at  787) : 

There  are  four  areas  which  we  shall  urge  to 
the  Congress  as  particularly  warranting  its 
attention : 

(i)  As  we  stated  in  the  notice,  we  are  clearly 
concerned  here  with  new  and  important  ques- 
tions of  policy  and  law  in  the  communications 
field.  We  therefore  state  again  that  we  would 
welcome  congressional  gtiidancc  as  to  policy  and 
congressional  clarification  of  our  authority  in 
all  respects  in  this  field.  (See  notice,  par.  31, 
1  FCC  2d  at  p.  465.)  '' 


'*  See  also  Ilearinfrs  licforc  tlic  SulK-oininittor  of  the  Cominittee 
on  Appropriations,  I'nitcd  States  Senate,  89th  Cong.,  2d  Sess., 
on  H.K.  Hitiil,  p.  1035: 

"Senator  Maoxisox.  That  is  tlie  question  I  wanted  to  ask. 
You  people  honestly  feel  that  you  need  some  congressional  re- 
assurance of  your  authority? 

"Mr.  Hydk.  We  think  it  would  be  helpful  to  us. 

"Senator  Magmshn.  I  do  not  mean  helpful  to  you.  I  mean 
legal  authority. 

"Mr.  H^'DE.  No,  sir. 

"Senator  Maoxttron.  I  am  talking  legally.  Do  you  need 
something   in    addition  to   what   you   now   have? 

"Mr.  Hyde.  No,  sir.  We  think  we  are  acting  within  the  au- 
thority granted  to  us  to  regulate  interstate  communications. 

"Senator  Magnuson.  You  have  the  authority? 

"Mr.  Htdk.  We  do.    But  you  will  remember  that  the  author- 
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In  considering  the  Commission's  request,  the  House 
Oomniittee  on  Interstate  and  Foreign  Commerce  re- 
Doi-ted  out  H.R.  13286,  a  bill  to  amend  the  Commimi- 
mtions  Act  to  give  the  Commission  authority  to  issue 
iniles  and  regulations  Avith  respect  to  CATV.  H. 
Rept.  No.  1635,  on  H.R.  13286,  89th  Cong.,  2d  Sess. 
While  the  Report  specifically  refused  to  agree  or  dis- 
agree with  the  Commission's  conclusions  as  to  its 
jurisdiction  (see  p.  9),  its  signiticance  is  that  Con- 
gress, so  far  as  it  has  given  any  indication  of  its 
t^iews,  has  moved  to  confirm  the  Commission's  power 
and  has,  with  full  knowledge  of  the  exercise  of  juris- 
iiction,  taken  no  action  to  change  the  Commission's 
course.  The  minority  views  quoted  in  extenso  by 
petitioners  have  no  force,  as  either  authority  or  legis- 
lative history,  beyond  their  inherent  power  to 
persuade. 

The  Commission's  rules  are  consistent  with  the  Act 
and  necessary  to  its  enforcement.  For  the  reasons  set 
forth,  we  urge  that  they  have  been  adopted  within  the 
eoniines  of  the  authority  granted  by  Congress. 

ity  under  which  we  are  acting  was  granted  before  tliere  was  any 
such  thing  as  community  antenna  system,  and  naturally  Con- 
fess might  very  well  wish  to  give  us  more  direction  in  this 
irea. 

"Senator  Magnuson.  Well,  it  is  my  understanding — your  pro- 
posal is  for  Congress  to,  if  they  saw  fit,  to  give  you  some 
iirection — 

"Mr.  Hyde.  That  is  right,  sir. 

"Senator  Magnuson.  Rather  than  to  give  you  more  legal 
authority. 

"Mr.  Hyde.  We  think  that  we  are  correct  in  our  assertation 
of  legal  authority  to  act." 
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II.  The  Commission  acted  within  its  statutory  authority  in 
directing  petitioners  to  limit  the  growth  of  their  operations 
pending  the  hearing 

The  sole  argument  of  petitioner  Southwestern, 
which  Mission  ef  al.  incorporated  by  reference,  is  that 
the  Commission  exceeded  its  statutory  autliority  in 
directing  ])etitioners  to  limit  further  expansion  of 
their  operation  bringing  in  Los  Angeles  signals  pend- 
ing the  hearing  on  the  impact  of  CATV  in  San  Diego, 
because  the  stay  order  was  not  l)ased  upon  an  evi- 
dentiary hearing.  Southwestei-n  urges  specifically 
that  the  order  is  in  effect  a  cease  and  desist  order  in- 
validly  issued  without  compliance  with  the  procedural 
requirements  of  Sections  312(b)  and  (c)  of  the  Com- 
munications Act,  47  U.S.C.  §§  312(h)  and  (c), 
which,  it  claims,  is  the  only  statutory  source  of  the 
Commission's  power  to  issue  an  order  of  this  nature. 
Petitioner's  arginnent  rests  ujion  a  mistaken  premise, 
since  the  Conuuission's  order  was  not  a  cease  and 
desist  order.  The  order  constituted  a  valid  exercise 
of  the  Commission's  broad  powers  under  Sections 
4(i)  and  303(r),  47  U.S.C.  §§4(i),  303(r),  to  take  all 
action  necessary  in  the  execution  of  its  functions  or 
necessary  to  cany  out  the  provisions  of  the  Act. 

First,  it  is  clear,  we  believe,  that  the  order  was  not 
a  cease  and  desist  order  issued  without  the  procedural 
safeguards  of  Section  312.  The  Commission  did  not 
puniort  to  act  on  the  basis  of  Section  312  and,  con- 
trary to  jietitioner's  suggestion,  could  not  have  done  so 
even  if  it  had  com]ilied  with  the  procedural  require- 
ments of  that  section.  Section  312  authorizes  the 
Commission  to  issue  a  cease  and  desist  ordi'r  in  three 
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speciiif;  situations.  The  section  states  that  an  order 
may  issue  (47  U.S.C.  §  312(b))  : 

Where  any  person  (1)  lias  failed  to  operate 
substantially  as  set  foi-th  in  a  license,  (2)  has 
violated  or  failed  to  observe  any  of  the  provi- 
sions of  this  Act,  or  section  1304,  1343,  or  1464 
of  title  18  of  the  United  States  Code,  or  (3) 
has  violated  or  failed  to  observe  any  rule  or 
regulation  of  the  Commission  authorized  by  this 
Act  or  by  a  treaty  ratified  by  the  United  States, 
the  Commission  may  order  such  person  to  cease 
and  desist  from  such  action. 

As  ijetitioner  concedes  (Southv^^estern  Br.  13),  the 
Commission  has  not  found  that  petitioner's  operations 
are  in  viol;itiun  of  Section  74.1107  of  the  Rules,  or 
any  othcn'  rule  or  statutory  provision.  The  Connnis- 
sion  has  assumed  that  petitioners'  systems  are  within 
the  Grade  B  contours  of  the  Los  Angeles  stations  (R. 
589).  Thus,  the  Commission's  order  was  not,  and 
could  not  have  been,  i)redicated  upon  Section  312. 

Moreover,  the  cease  and  desist  order  provided  for 
in  Section  312  is  permanent  in  natui'e,  and  enjoins 
a  continuation  of  fiast  conduct  or  operations  that  the 
person  "has"  engaged  in.  The  order  involved  here  is 
temporar>^,  to  be  in  effect  pending  the  hearing."  The 
order  does  not  require  a  suspension  of  existing  opera- 

"  In  urf>inf,r  that  the  order  should  not  be  considered  tem- 
porai-^'  because  the  evidentiary  liearing:  niay  consume  a  con- 
siderable period  of  time,  petitioners  point  to  tlie  fact  that  the 
commencement  of  the  hearing,  originally  scheduled  for  Sep- 
tember -27,  11)66,  has  been  postponed  to  December  6,  1966.  But 
this  postponement  was  granted  at  petitioners'  recpiest.  (Docket 
No.  16786.  Tr.  87-88.)  In  any  event,  the  length  of  the  hearing 
cioes  not  affect  the  nature  of  the  stay  order. 


34 

tions;  it  merely  directs  petitioners  not  to  acquire  new 
subscribers  in  certain  areas  or  expand  their  delivery 
of  Los  Angeles  signals  into  new  areas  pending  the 
hearing.  Thus,  the  Commission's  order  is  not  the 
type  of  order  contemplated  by  Section  312.  It  is  not 
a  remedy  for  past  misconduct. 

The  Coumiission's  order  has  an  entirely  different 
basis.  The  statutory  basis  asserted  by  the  Commis- 
sion was  as  follows  (R.  596-597) : 

*  *  *  we  have  determined  in  the  second  report 
that  we  have  jurisdiction  over  CATV  systems, 
and  the  statute  gives  us  authority  to  perfoiin 
"any  and  all  acts,  make  such  miles  and  regula- 
tions, and  issue  such  orders,  not  inconsistent 
with  [the]  Act,  as  may  be  necessary  in  the  exe- 
cution of  [our]  functions."  Section  4(i).  See 
also  sections  303  (f)  and  (r).  The  ])rovisions 
for  temporary  relief  in  situations  of  this  sort 
wliich  are  contained  in  sections  74.1107  and 
74.1109  of  our  rules  constitute  the  exercise  of 
such  autliority.  Without  this  power  to  fashion 
our  rules  and  orders  to  the  practical  necessities 
of  the  situation,  we  could  not  carry  out  the 
provisions  of  the  Act.  The  only  alternative 
would  be  to  seek  an  immediate  injunction  in 
coui-t  ill  order  to  preserve  our  jurisdiction  to 
enter  an  effective  order  after  a  hearing;  see 
Federal  Trade  Commisfiion  v.  Dean  Foods  Co., 
—  U.S.  — ,  decided  Jmie  13,  1966.  Such  action 
would  not  permit  the  initial  consideration  of 
the  matter  by  the  Conunission,  followed  by 
judicial  review  which  is  preferable  to  immedi- 
ate resort  to  the  courts  on  a  su])ject  warranting 
the  primaiy  evercise  of  jurisdiction  by  the 
Commission.    We  believe  we  have  the  authority 
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for  interim  action  contemplated  by  our  rules, 
in  view  of  the  broad  mandate  of  the  Communi- 
cations Act  and  the  established  principle  that 
all  authority  of  an  agency  need  not  be  found 
in  the  explicit  language  of  the  statute  where 
the  agency  is  created  to  deal  with  a  host  of 
problems  whose  exact  nature  is  miforeseen. 
See  Public  Service  Commission  v.  Federal 
Power  Commission,  327  P.  2d  893,  896-«97 
(C.A.D.C.,  1964).  *  *  * 

The  questions  presented  are  whether  Sections  4(i) 
and  303  (r)  of  the  Act  empower  the  Commission  to 
take  action  of  this  nature  in  aid  of  the  Commission's 
substantive  functions,  and  whether  the  procedures 
followed  by  the  Commission  accord  with  due  process. 
As  we  pointed  out  in  Point  I,  Congress  has  en- 
dowed the  Commission  in  the  Communications  Act 
with  "expansive"  and  "comprehensive  powers  to 
promote  and  realize  the  vast  potentialities  of  radio," 
National  Broadcasting  Co.  v.  United  States,  319  U.S. 
190,  217  (1943),  including  broad  authority  to  take 
such  action,  not  inconsistent  with  the  Act  or  other 
law,  as  is  necessary  in  the  execution  of  its  fimctions 
or  to  carry  out  the  provisions  of  the  Act.  Section 
4(i),  47  U.S.C.  §  154 (i),  provides: 

The  Commission  may  perform  any  and  all 
acts,  make  such  rules  and  regulations,  and  issue 
such  orders,  not  inconsistent  with  this  Act,  as 
may  be  necessaiy  in  the  execution  of  its  func- 
tions. 
In  addition,  Section  303  of  the  Act,  47  U.S.C.  §  303, 
grants  the  Commission  broad  authority  to  regulate  the 
use  of  radio  as  the  "public  convenience,  interest,  or 
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necessity  requires,"  and,  upon  the  basis  of  this  cri- 
terion, empowers  the  Conunission  to : 

(r)  Make  such  rules  and  regulations  and  pre- 
scribe such  restrictions  and  conditions,  not  in- 
consistent with  law,  as  may  he  necessary  to 
carry  out  the  provisions  of  this  Act  *  *  *. 

The  Commission's  determination  that  it  was  neces- 
sary in  the  public  interest  to  limit  the  growth  of 
petitioners'  CATV  operations  pending  the  hearing 
rests  on  compelling  considerations.  In  the  Second 
Report,  the  Conunission  had  found  that  serious  public 
interest  questions  were  presented  by  CATV  pro- 
posals to  bring  signals  from  one  major  connnunity 
into  another  major  television  market.  These  ques- 
tions are:  (1)  whether  a  substantial  CATY  growth 
in  major  television  markets  based  ui)on  "outside" 
signals  would  preclude  tlie  establishment  and  mainte- 
nance of  UHF  stations  in  the  commnnity  or  seriously 
degrade  their  service  t(»  llic  public,  (2)  whether  such 
CAT^'  giowtli  would  recjuire  these  stations  to  face 
susbtantial  competition  of  a  patently  unfair  nature 
which  would  adversely  affect  their  service  to  the  pub- 
lic, and  (3)  whether  the  "sale"  of  broadcast  signals 
would  be  used  by  CATV  as  an  economic  base  for  Pay 
TV  operations,  without  prior  authorization  of  the 
Commission  or  Congress  and  before  resolution  of 
important  policy  issues  as  to  Pay  TV.  Second  Re- 
port and  Order,  31  F.R.  4540,  4557-4562,  2  F.C.C. 
2d  725,  770-781. 

The  Commission  stressed  the  seriousness  of  these 
questions  to  the  public,  fuid  their  direct  relationship 
to  the  Commission's  functions  in  executing  the  legis- 
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lative  mandate.  It  pointed  out  (Second  Report  and 
Order,  31  F.R.  at  4557,  2  F.C.C.  2d  at  770),  that  "UHF 
broadcasting  generally  suffered  a  very  serious  set- 
back in  the  1950's  and  limped  along  until  the  passage 
of  the  all-channel  receiver  legislation,"  by  which 
"Congress  made  the  judgment  that  development  of 
UHF  'is  not  only  the  best  but  the  only  practicable 
way  of  achieving  an  adequate  commercial  and  educa- 
tional system  in  the  United  States'  (H.  Rept.  No. 
1559,  87th  Cong.,  2d  Sess.,  p.  4;  S.  Rept.  No.  1526, 
87th  Cong.,  2d  Sess.,  p.  7)."  While  the  legislation 
"is  having  its  desired  effect,  with  greatly  increased 
interest  in  UHF,  particularly  in  the  many  applica- 
tions filed  for  the  larger  cities"  (Second  Report  and 
Order,  31  F.R.  at  4557,  2  F.C.C.  2d  at  771),  the  Com- 
mission concluded  that  the  legislative  goal  might  be 
thwarted  if  CATV  operations  in  the  larger  cities 
should  grow  to  substantial  proportions,  explaining 
(Second  Report  and  Order,  31  F.R.  at  4559,  2  F.C.C. 
2d  at  774) : 

The  new  UHF  stations  face  a  difficult  road; 
we  would  expect,  with  the  passage  of  time  and 
thus  the  build-up  of  all-chamiel  sets,  and  re- 
lated endeavors,  that  these  new  operations 
would  be  successful.  But  if  a  CATV,  with  12- 
or  20-channel  capacity,  can  obtain  very  sub- 
stantial numbers  of  subscribers  in  these  same 
markets  (by  which  we  mean  percentages  of  50 
percent  or  over),  the  UHF  stations  might  face 
a  very  difficult  hurdle.  The  audience  for  non- 
network  stations  is  lunited  (about  a  10-percent 
share  in  most  markets  in  the  prime  time)  and 
this  limited  audience  might  be  greatly  reduced 
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since  very  siibstantial  rmmhers  of  people  in- 
terested in  viewing-  the  nonnetwork  pro- 
gramming would  be  watching  the  distant  in- 
dependents (e.g.,  those  of  New  York  or  Los 
Angeles).  We  think  this  follows  as  a  matter 
of  conmionsense,  since  these  established  big 
city  VHF  inde])endents  cei-tainly  have  the 
ability  to  bid  for  and  acquire  the  expensive,  at- 
tractive nonnetwork  ]irogrannning.  *  *  *  As 
pointed  out,  the  nondu])lication  provision 
would  afford  virtually  no  relief,  since  nonnet- 
work programming  is  not  distributed  on  any- 
thing like  a  simultaneous  nationwide  basis. 
*  *  *  Finally,  we  point  out  that  it  is  not  just 
a  matter  of  causing  the  demise  of  the  independ- 
ent UHF  station ;  if  these  stations'  revenues  are 
substantially  reduced  because  of  such  CATV 
activity,  so  that  they  do  not  have  the  financial 
base  to  program  effectively,  the  result  is  still  a 
detriment  to  the  public  interest  "in  the  larger 
and  more  effective  use  of  radio"  (Communica- 
tions Act,  sec.  303(g)).  In  short,  the  problem 
posed  is  whether,  if  CATV  succeeds  greatly — 
for  example,  to  the  50-t«-85-percent  figure  pre- 
dicted by  its  optimistic  proponents — there  is 
correspondingly  a  grave  danger  to  UHF  broad- 
casting. 

The  Conmiission  was  also  especially  concerned  about 
the  present  special  competitive  situation  under  which 
CATV  operates  under  one  set  of  rules  for  program 
acquisition  and  the  broadcaster  under  an  entirely  dif- 
ferent set  (Second  Report  and  Order,  31  F.R.  at  4560- 
4562,  2  F.C.C.  2d  at  778-781).  Whereas  a  television 
station  normally  obtains  the  right  to  exhibit  non- 
network  programs  by  outright  payments  to  program 
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suppliers  and  usually  secures  the  exclusive  right  to 
exhibit  the  programs  within  a  particular  geographic 
area  and  for  a  particular  length  of  time,  a  CATV  sys- 
tem presently  stands  outside  the  program  distribution 
process.'*  The  CATV  system  does  not  pay  program 
suppliers  for  its  programs  or  bid  against  the  broad- 
caster for  distribution  rights,  nor  does  it  respect  the 
exclusivity  for  which  the  broadcaster  has  bargained 
and  paid.  Concerning  the  effect  of  this  double  stand- 
ard on  the  UHF  independent  station,  the  Commis- 
sion stated  (Second  Report  and  Order,  31  F.R.  at 
4561,  2  F.C.C  2d  at  779) : 

Procuring  attractive  programming  which  will 
interest  viewers  is,  of  course,  the  most  vital 
concern  of  the  new  UHF  independents.  For 
example,  such  stations  may  bid  for  and  obtain 
exclusive  rights  to  an  attractive  film  package. 
No  other  station  in  the  same  market  could  show 
these  films — but  a  CATV  system,  which  never 
entered  the  bidding,  might  well  bring  in  these 
same  films  from  a  distant  market.  If  the 
CATV  reaches  very  significant  i)roportions — 
50  percent  or  more,  the  result  is  the  loss  of  the 
exclusive  rights  for  which  so  much  was  paid 
and  ujion  which  so  nuich  may  have  l)een  staked. 
And  here  wc  stress  again  that  without  the  finan- 
cial sustenance  from  entertainment  programs,  a 

'^See  United  Artists  Television,  Inc.,  v.  Fortnightly  Corpora- 
tion, 255  F.  Supp.  177  (D.C.  S.D.N.Y.,  1966),  appeal  pending, 
(C.A.  2),  holding  that  CATVs  are  fully  liable  for  copyright 
infringement.  This  decision  is  penduig  on  appeal  in  the  Sec- 
ond Circuit.  Moreover,  Congress  is  currently  considering  amend- 
ments to  the  Copyright  Law  whicli  would  make  CATV  liable 
for  copyright  infringement,  in  whole  or  in  part.  H.  Kept. 
No.  2237,  89th  Cong.,  2d  Sess.,  pp.  77-88. 
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station  has  no  adequate?  economic  base  to  serve 
as  an  outlet  for  local  expression  for  all  the 
people  in  its  service  area. 

For  this  further  reason,  the  Commission  concluded 
that  if  CATV  growth  in  metropolitan  areas  should  be 
substantial,  ''the  result  might  be  most  serious  for  the 
new  UHF  independents  in  these  same  areas"  (Second 
Report  and  Order,  31  F.R.  at  4560,  2  F.C.C.  2d  at 
778). 

The  possibility  that  CATV  competition  may  destroy 
or  seriously  degrade  television  bi-oadcast  sendee  to  the 
public,  without  itself  thereafter  rendering  the  re- 
quired service,  is  a  matter  that  the  Coimuission  has 
"not  only  the  power  but  the  duty"  to  consider  in 
administering  the  Conununications  Act.  Carroll 
Broadcasting  Co.  v.  Federal  Communications  Com- 
mission, 103  U.S.  Apji.  D.C.  346,  349,  258  F.  2d  440, 
443  (1958);  Federal  Commmunications  Commission 
V.  Sanders  Bros.  Radio  Station,  309  U.S.  470,  475- 
476  (1940).  In  both  tlie  Second  Kei)ort  and  in  the 
First  Report,  the  Connnission  emi)hasized  the  fact 
that  CATV  is  not  an  adequate  substitute  for  local 
broadcast  service  and  that  it  would  be  inconsistent 
with  the  Conunission's  statutory  responsibilities  to 
permit  CATV  to  destroy  television  serAace.  In  the 
First  Repoi-t  the  Connnission  stated  (First  Report, 
38  F.C.C.  683,  699)  : 

The  distribution  of  multiple  reception  services 
through  CATV  cannot  be  permitted  to  curtail 
the  viability  of  existing  local  service  or  to 
inhibit  the  growth  of  ,)otential  service  by  new 
broadcast  facilities.    Because  of  the  prohibitive 
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cost  of  extending  the  cables  ])eyond  heavily 
built-up  areas,  CATV  systems  cannot  serve 
many  persons  reached  by  television  broadcast 
signals.  Persons  unable  to  obtain  CATV  serv- 
ice, and  those  who  cannot  afford  it  or  who  are 
unwilling  to  pay,  are  entirely  dependent  upon 
local  or  nearby  stations  for  their  television  serv- 
ice. The  Commission's  statutory  obligation  is 
to  make  television  service  available,  so  far  as 
possible,  to  all  people  of  the  United  States,  on  a 
fair,  efficient,  and  equitable  basis  (sees.  1  and 
307(b)  of  the  Communications  Act).  This  obli- 
gation is  not  met  by  primary  reliance  on  a  serv- 
ice which,  technically,  cannot  be  made  available 
to  many  people  and  which,  practicall.y,  will  not 
be  available  to  many  others.  Nor  would  it  be 
compatible  with  our  responsibilities  to  permit 
persons  willing  and  able  to  pay  for  additional 
service  to  obtain  it  at  ihv  expense  of  those 
dependent  on  the  growth  of  television  broadcast 
facilities  for  an  adequate  choice  of  services. 

See  also  the  Second  Report  and  Order,  31  F.R.  at 
4559,  2  F.C.C.  2d  at  775. 

In  addition  to  its  practical  shoi-tcomings,  CATV 
does  not  normally  serve  as  an  outlet  for  local  self- 
expression  or  present  programming  tailored  to  local 
needs.  Second  Report  and  Order,  31  F.R.  at  4559,  2 
F.C.C.  2d  at  775.  The  Commission's  allocation  of 
television  facilities  pursuant  to  Sections  303  and 
307(b)  of  the  Act  is  predicated  upon  the  "desirability 
of  having  a  large  munber  of  local  outlets  with  diver- 
sity of  control  over  disseminating  sources  rather  than 
a  few  stations  sei*ving  vast  areas  and  populations" 
(First  Report,  38  F.C.C.  at  699-700).     It  has  long 
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rejected  the  ])roniise  that  chaimel  assignments  should 
be  chistered  in  major  cities  from  which  satellite  com- 
munities within  an  appropriate  range  would  obtain 
service  rather  than  having  broadcast  facilities  of  their 
own  (First  Report,  38  F.C.C.  at  700). 

Thus,  if  the  effect  of  CATV  operations  in  a  major 
conmiunity  were  to  be  the  substitution  for  local  inde- 
pendent stations  of  independents  from  the  very  larg- 
est cities  like  New  York  or  Los  Angeles,  this  would  not 
only  be  "contrary  to  sound  allocation  principles,  long 
established  in  section  307(b)  of  the  Act,"  Second  Re- 
])ort  and  Order,  31  F.R.  at  4559,  2  FXLC.  2d  at  775, 
but  also  a  ''clear  fnistration  of  the  congressional  pur- 
pose recently  stated  of  making  available  in  areas  such 
as  Philadelphia  [or  San  Diego]  additional  broadcast 
stations  to  meet  the  'important  needs'  for  'local  pro- 
gramming and  self-expression'."  H.  Rept.  No.  1559, 
87th  Cong.,  2d  Sess.,  p.  3;  S.  Rept.  No.  1526,  87th 
Cong.,  2d  Sess.,  p.  4.'"  [Matter  in  brackets  added.] 

In  smn,  there  was  am])le  warrant  for  the  Connuis- 
sion's  concern  in  the  Second  Report  and  Order  that 
the  questions  ])osed  by  CATV  operations  in  major 

"  In  addition,  as  pointed  out  ahove,  the  Commission  was  also 
proj>erly  concerned  that  a  fonn  of  Pay  TV  might  result  from 
substantial  C.VTV  <;ro\vth  in  the  larger  cities  ("which  would 
naturally  l>e  the  backbone  of  any  wire  pay-TV  operations") 
witho\it  prior  authorization  of  the  Commission  or  Congress  and 
l)efore  the  resolution  of  important  policy  issues  (Second  Report 
and  Order,  ai  F.H.  at  4560,  2  F.C.C.  2d  at  777).  Since  1955 
the  Commission  has  been  conducting  proceedings  to  determine 
whether  the  authori7,ation  of  broadcast  subscription  television 
(or  Pav  TV)  is  in  the  public  interest.  See  Notice  of  Proposed 
Rule  Making  and  Notice  of  Inquirj-,  in  Docket  No.  11279,  31 
F.R.  5136,  3  F.C.C.  2d  1. 
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markets  are  serious,  involving  tlireatened  harm  to  the 
public  and  frustration  of  Congressional  goals.  The 
Commission  properly  concluded  that  its  statutory  du- 
ties required  it  to  explore  these  questions  thoroughly 
in  evidentiary  hearings  and  to  authorize  proposed 
"outside  signal"  CATY  operations  in  major  markets 
only  upon  a  hearing  record  giving  reasonable  assur- 
ance that  the  public  would  not  be  harmed  and  that 
achievement  of  the  purposes  of  the  Act  would  not  be 
thwarted.  This  is  one  of  those  situations  where  the 
I)ublic  interest  requires  that  conditions  conducive  to 
a  soimd  future  "be  assured  rather  than  left  uncer- 
tain." United  States  v.  Detroit  Navigation  Co.,  326 
U.S.  236,  241  (1945). 

The  Commission  deemed  it  essential  to  examine 
these  serious  questions  before  proposed  CATV  opera- 
tions in  major  markets  become  established  or  well- 
entrenched.  It  pointed  out  (Second  Report  and 
Order,  31  P.R.  at  4562,  2  F.C.C.  2d  at  781-782) : 

The  basic  thrust  of  eongi'essional  policy  in  the 
Comnmnications  Act  is  to  resolve  such  impor- 
tant questions,  in  the  context  of  appropriate 
evidentiary  hearings,  before  consequences  pos- 
sibly adverse  to  the  public  interest  develop. 
(Cf.  sec.  309  of  the  Communications  Act.)  We 
think  that  that  policy  should  be  applied  to  this 
situation.  We  have  determined  that  we  have 
jurisdiction  over  CATV  necessary  to  carry  out 
the  provisions  of  the  Communications  Act 
(such  as  sees.  1,  4(i),  303  (h),  (g),  (r)  and 
(s),  and  307(b)).  It  is  important,  we  think, 
to  exercise  that  jurisdiction  with  respect  to 
CATV  operations  in  the  major  markets,  so  as 
to  insure  that  such  operations  vail  be  consist- 
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ent  with  the  public  intorost.  And  to  accom- 
plish this,  it  is  necessary  to  examine  thoroua^lily 
such  oj^erations  before  they  become  establislied 
or  well  entrenched.  Once  entrenched,  it  is  diffi- 
cult, if  not  wholly  impracticable  in  the  light  of 
the  disruption  which  would  result,  to  take  effec- 
tive action  or  to  attempt  to  roll  back  the  situa- 
tion, if  it  should  develop  or  be  shown  that  the 
CATV  operation  is  inconsistent  with  the  public 
interest. 

See  also  Memorandum  Opinion  and  Order  of  May  25, 
1966,  3  F.C.C.  2d  816,  819-820. 

Accordingly,  the  Coimnission  adopted  a  rule  of  gen- 
eral appliciibility  (Section  74.1107)  staying  all  new 
"distant  signals"  CATV  operations  in  major  markets 
pending  evidentiary  hearing  where  it  is  clear  that  sig- 
nals are  being  distributed  beyond  their  normal  Grade 
B  area.  It  also  determined  to  take  up  case-by-case 
the  situation  where  there  are  two  tlistinct  major  mar- 
kets but  where  a  CATV  system  in  one  market  carry- 
ing the  signals  of  st^itions  in  the  other  market  may 
not,  because  of  the  closeness  of  the  markets,  be  ex- 
tending the  signals  beyond  the  Grade  B  contour. 
(Second  Report  and  Order,  31  F.R.  at  4,')64,  fn.  69,  2 
F.C.C.  2d  at  786,  fn.  69).  The  problem  of  halting 
the  growth  of  existing  operations  was  also  one  calling 
for  "case-by-case  judgment  in  the  particular  com- 
munity as  to  the  feasibility  of  such  action  and  the 
appropriate  geographical  area  or  areas."  Second  Re- 
port and  Order,  31  F.R.  at  4563,  2  F.C.C.  2d  at  785. 
The  Conmiission  provided  for  consideration  of  these 
situations  upon  petition  under  Section  74.1109,  pur- 
suant to  pleading  procedures  which  would  permit  af- 
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feeted  persons  to  be  heard  on  the  particular 
circumstances. 

After  consideration  of  the  pleadings  and  affidavits 
of  the  parties,  the  Commission  concluded  that  this  was 
a  classic  case  for  evidentiary  hearing  on  the  public  in- 
terest questions  posed  by  the  expansion  of  petitioners' 
systems  throughout  the  San  Diego  area,  and  a  case 
falling  squarely  within  the  policy  of  the  Second  Re- 
port and  Order  (R.  587).  It  was  undisputed,  the 
Commission  found  (R.  587-88,  592),  that  there  was 
considerable  UHF  activity  underway  in  San  Diego, 
that  petitioners'  systems  had  commenced  operations 
only  recently,  and  that  while  these  systems  then  had 
relatively  few  subscribers,  they  had  the  potential  to 
expand  throughout  San  Diego  Comity  under  franchises 
covering  an  area  where  approximately  90  percent  of 
all  the  homes  within  the  Grade  A  contour  of  the  San 
Diego  stations  are  located. 

In  further  concluding  that  interim  relief  appropri- 
ately limiting  further  expansion  pending  the  hearing 
was  necessary,  the  Commission  stated  (R.  588) : 

Further,  miless  this  expansion  is  apj^ropri- 
ately  limited  pending  resolution  of  the  issues, 
within  a  very  short  period  of  time  the  systems 
could  wire  up  thousands  of  new  subscribers. 
We  have  made  clear  in  the  Second  Report  the 
impracticability  of  withdrawing  service,  once 
established,  because  of  its  disruptive  effect.  We 
have  also  made  clear  the  strong  public  interest 
considerations  which  should  be  resolved  before 
the  establishment  or  entrenchment  of  CATV 
substantially  throughout  an  area  such  as  San 
Diego  is  permitted.    Accordingly,  interim  relief 
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appropriately  limiting  further  expansion  until 
rosolution  of  the  public  interest  issues  is  called 
for. 

Thus,  contrary  to  the  assertion  of  petitioner  Mission 
(Br.  11-15),  the  Commission's  conclusion  that  it  was 
essential  to  halt  the  growth  of  petitioners'  systems 
pending  the  evidentiary  hearing  clearly  rests  on  ade- 
(juate  findings  that  this  action  was  necessary  to  avoid 
threatened  irreparable  injury  to  the  i)ublic. 

In  contending  that  Sections  4(i)  and  303(r)  of  the 
Communications  Act  do  not  empower  the  Commis- 
sion to  take  the  action  found  necessary  here,  South- 
western attempts  (Br.  24)  to  dismiss  Section  4(i)  as 
a  mere  housekeeping  provision  related  to  the  conduct 
of  the  Commission's  internal  affairs,  and  urges  that 
some  specific  statutory  authorization  like  Section  312 
is  required.  But  these  argmnents  run  counter  to 
settled  law. 

The  Sjipreme  Court  has  held  that  Section  4(i),  like 
303  (r),  grants  "genc^ral  rule  making  jjower"  sufficient 
to  sustain  the  Commission's  multiple  ownership  rules 
limiting  the  number  of  broadcast  licenses  issued  to 
any  one  licensee,  stating  {United  Staten  v.  Storer 
Broadcasting  Co.,  351  U.S.  192,  202-203  (1956))  : 

The  challenged  rules  contain  limitations  against 
licensing  not  specifically  authorized  by  statute. 
But  that  is  not  the  limit  of  the  Commission's 
rule  making  authority.  47  U.S.C.  Sec.  154  (i) 
and  Sec.  303 (r)  grant  general  rulemaking  pow- 
er not  inconsistent  with  the  Act  or  law. 

The  contention  that  explicit  statutory  authorization 
is  required  was  also  rejected  in  Natioyml  Broadcast- 
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ing  Company  v.  Ihiited  States,  319  U.S.  190,  218-220 
(1943),  where  the  Court  stated: 

True  enough,  the  Act  does  not  explicitly  say 
that  the  Commission  shall  have  power  to  deal 
with  network  practices  found  inimical  to  the 
public  interest.  But  Congress  was  acting  in  a 
field  of  regulation  which  was  both  new  and 
dynamic.  *  *  *  While  Congress  did  not  give 
the  Commission  unfettered  discretion  to  regu- 
late all  phases  of  the  radio  industry,  it  did  not 
frustrate  the  purpose  for  which  the  Commimi- 
cations  Act  of  1934  was  brought  into  being  by 
attempting  an  itemized  catalogue  of  the  spe- 
cific manifestations  of  the  general  problems  for 
the  solution  of  which  it  was  establishing  a  regu- 
latory agency.  That  would  have  stereotyped 
the  powers  of  the  Commission  to  specific  de- 
tails in  regulating  a  field  of  enterprise  the  dom- 
inant characteristic  of  which  was  the  rapid 
pace  of  its  unfolding.  And  so  Congress  did 
what  experience  had  taught  it  in  similar  at- 
tempts at  regulation,  even  in  fields  where  the 
subject  matter  of  regulation  was  far  less  fluid 
and  dynamic  than  radio.  The  essence  of  that 
experience  was  to  define  broad  areas  for  regu- 
lation and  to  establish  standards  for  judgment 
adequately  related  in  their  application  to  the 
problems  to  be  solved. 

Provisions  similar  to  Sections  4(i)  and  303 (r)  in 
other  statutes  have  likewise  been  constnied  to  grant 
broad  power  "coterminus  with  the  scope  of  agency 
regulation,"  which  does  not  depend  upon  a  specific 
reference  in  the  act.  American  Trucking  Associations 
V.  United  States,  344  U.S.  298,  309-311  (1953) ;  Pnhlic 
Service   Commission  of  the  State  of  New   York  v. 
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Federal  Power  Commission,  117  U.S.  App.  D.C  195, 
198-199,  327  F.  2d  ;»3,  896-897  (1964).  In  the  Pub- 
lic Service  Commission  case,  the  Court  stated  with 
respect  to  Section  16  of  the  Natural  Gas  Act,  a  pro- 
vision very  similar  to  Sections  4(i)  and  303(r)  of  the 
Communications  Act'"  (117  U.S.  App.  D.C.  at  199, 
327  F.  2d  at  897) : 

All  authority  of  the  Commission  need  not  be 
found  in  explicit  lanfjuage.  Section  16  dem- 
onsti'ates  a  realization  by  Con2:ress  that  the 
Commission  would  be  confronted  with  unfore- 
seen problems  of  administration  in  regulating 
this  huge  industiy  and  should  have  a  basis  for 
coping  with  such  confrontation.  While  the  ac- 
tion of  the  Commission  must  conform  with  the 
temis,  policies  and  ])urposes  of  the  Act,  it  may 
use  means  which  are  not  in  all  respects  spelled 
out  in  detail.  *  *  * 

Nor  is  there  merit  to  petitioner's  further  conten- 
tion that  the  power  to  issue  a  temporary  stay  of 
further  operations  pending  a  hearing  is  a  special 
power  that  cannot  derive  from  general  authority,  at 
least  in  the  absence  of  a  prior  evidentiaiy  hearing. 
The  cases  u])on  which  petitioner  principally  relies 
in  supix)rt  of  this  |)roiK)sition,  Standard  Airlines,  Inc. 
v.  Ciril  Aeronautics  Board,  85  U.S.  App.  D.C.  29, 
177  F.  2d  IS  (1949).  and  Trnns-Pacific  Freight  Conf. 
of  Ja})<in  V.  Vidtral  Marititur  Board,  112  U.S.  App. 

'"Sei-rioTi  If.  of  the  Natural  Gas  Act,  15  U.S.C.  7l7(f>),  pro- 
vidos  in  part :  "Tlie  Commission  shall  liave  power  to  perform 
any  and  all  acts,  and  to  pre-';cril>e,  is.'^ue,  make,  amend,  and  re- 
scind such  orders,  rules,  and  reirulaf ions  as  it  may  lind  neces- 
sary or  appropriate  to  carry  out  the  i)rovisions  of  tliis 
chapter  *  *  *." 


49 

D.C.  290,  302  F.  2d  875  (1962),  involved  a  kind  of 
action  which  is  clearly  distinguishable  from  the  action 
taken  by  the  Commission  here." 

In  the  first  place,  both  of  those  cases  involved  a 
summary  suspension  of  activities  previously  approved 
by  the  agency,  rather  than  a  stay  of  fjlanned  opera- 
tions not  yet  in  being  pending  a  determination  as  to 
whether  tliey  should  be  authorized.  Thus,  in  Stand- 
ard Airlines  the  Civil  Aeronautics  Board  sought  to 
suspend  without  hearing  an  air  carrier's  authority, 
evidenced  by  a  "Letter  of  Registration"  issued  by  the 
Board,  pending  a  proceeding  to  revoke  the  registra- 
tion.    The  problem  before  the  Court  revolved  about 

^^  Petitioner's  reliance  (Southwestern  Br.  15-16)  ujx>n  a  dic- 
tum in  Regents  v.  Carroll,  338  U.S.  586,  598-599  (1950)  is  mis- 
placed. In  that  case^  the  (Commission  found,  after  a  hearing, 
that  the  ijublic  interest  would  not  be  serve  1  by  a  renewal  of 
station  license  because  the  licensee's  contract  with  a  third  per- 
son jeopardized  its  financial  ability  to  operate  in  the  public 
interest.  Tlie  licensee  thereafter  breached  its  contract  in  order 
to  obtain  a  renewal  of  license.  The  question  before  the  Su- 
preme Court  was  whether  the  Commission's  action  was  a  valid 
defense  to  a  state  court  action  for  breach  of  conti'act  imder 
state  law,  and  the  Court  held  that  the  Commission's  ix)wers 
were  limitetl  to  licensing  and  did  not  include  the  jwwer  to 
immunize  a  breach  of  contract  with  a  tliird  pei-son  not  sub- 
ject to  the  Act.  The  statement  quoted  by  petitioner  was 
directe<l  to  tliat  situation,  and  clearly  was  not  meant  to  indi- 
cate that  the  Commission's  powers  are  limited  to  licensing  in 
all  situations,  since  the  Act  itself  grants  the  Commission  spe- 
cific authority  in  many  respects  other  than  licensing.  See,  e.g., 
Section  .303  of  the  Act,  47  U.S.C.  §  303.  We  are  not  contend- 
ing, of  course,  that  the  Commission  has  any  authority  except 
that  conferred  by  the  Coiranunications  Act,  or  that  it  has 
any  inherent  power  to  impose  sanctions,  but  rather  that  the 
authority  conferred  by  Sections  4(i)  and  303(r)  includes  the 
power  to  take  the   action   foimd  necessary  here. 
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the  "statutory  and  constitutional  rights  of  one  who 
has  a  substantial  property  investment  acquired  in 
dependence  upon  a  Government  permit"  (85  U.S. 
A])p.  D.C.  at  31,  177  F.  2d  at  20).  The  Court  held 
that  the  "Clovemment  cannot  make  a  business  depend- 
ent upon  a  i)ermit"  (Ibid.)  and  then  condition  the 
authority  granted  upon  suspension  without  hearing. 
Similarly,  Iti  Trann-Pacific  the  Maritime  Board 
sought  summarily  to  "prohibit  one  party  (in  what  is 
at  this  stage  essentially  a  private  dispute)  from  en- 
forcing an  agreement,  previously  a])proved  by  the 
Board,  made  witli  another  priv.nte  party,"  pending  a 
final  determination  as  to  complaints  against  the  first 
party  (112  U.S.  App.  D.C.  at  295,  302  F.  2d  at  880). 
In  holding  that  Sections  22  and  15  of  the  Shipping 
Act  (46  U.S.C.  §§821  and  814)  did  not  authorize 
interim  injunctive  relief  of  this  nature  because  the 
Board  had  not  made  the  findings  required  by  those 
sections,  the  Court  reserved  decision  on  the  question 
of  tlic  Board's  power  to  issue  an  "order  prohil)iting 
the  parties  from  carrying  out  an  unnpproved  agree- 
ment," stating  .  112  U.S.  App.  D.C.  at  294,  fn.  8,  302 
F.  2d  at  879,  fn.  8) : 

We  need  not  express  a  view  as  to  whether  such 
an  order  is  within  the  Board's  authority.  But 
we  do  not«  that  different  considerations  might 
well  be  involved  in  such  a  case. 

This  fundamental  distinction  between  stopping  an 
activity  previously  authorized  by  the  agency  and  de- 
clinuig  to  pei-mit  the  commencement  of  activities  not 
yet  authorized  by  the  agency  or  foimd  to  be  in  the 
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public  interest,  is  reflected  throughout  the  Communi- 
cations Act.  Thus,  the  Act  requires  the  Coimnission 
to  accord  a  full  hearing  before  a  station  license  or 
construction  permit  may  be  revoked  (47  U.S.C.  §  312) 
or  modified  by  the  Commission  (47  U.S.C.  §316),  or 
before  any  person  can  be  ordered  to  cease  and  desist 
from  conduct  alleged  to  violate  a  license,  the  Commis- 
sion's rules,  or  the  Act.  (47  U.S.C.  §§  312(b)  and 
(c)).  Under  these  sections,  a  shorter  procedure  is 
peiinitted  only  "where  safety  of  life  or  pix)perty  is  in- 
volved" (ibid.).  The  Act  similarly  requires  a  hearing 
before  any  order  suspending  a  radio  ojjerator's  license 
for  past  misconduct  can  take  effect  (47  U.S.C. 
§303(m)).  The  Act  further  provides  that  pending 
any  hearing  on  an  application  for  renewal  of  hcense, 
"the  Commission  shall  continue  such  license  in  effect" 
(47  U.S.C.  §  307(d)). 

The  same  Congressional  concern  that  activities  pre- 
viously authorized  by  an  agency  not  be  suspended 
pending  a  final  determination  as  to  their  continued 
authorization  is  reflected  in  Section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C.  §  1008(b), 
which  provides  that  where  a  licensee  has  made  timely 
and  sufficient  application  for  renewal  of  license,  "no 
license  with  reference  to  any  activity  of  a  continuing 
nature  shall  expire  until  such  application  shall  have 
been  finally  determined  by  the  agency." 

However,  the  Act  is  also  clear  that  where  public 
interest  questions  are  present,  operations  may  not  be 
commenced  prior  to  hearing.  As  the  Commission 
pointed  out   (Second  Report  and  Order,  31  F.R.  at 
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4562,  2  F.C.C.  2d  at  781-782),  the  "basic  thrust  of 
Congressional  policy  in  the  Communications  Act  is  to 
resolve  such  important  questions,  in  the  context  of 
appropriate  e\adentiary  hearings,  before  consequences 
possibly  adverse  to  the  public  interest  develop."  Thus, 
under  Sections  301  and  309  of  the  Act,  47  U.S.C. 
§§  301  and  309,  public  interest  questions  must  be  re- 
solved in  hearing  before  the  Commission  can  authorize 
radio  station  operations  which  it  has  not  previously 
authorized,  and  before  such  o])erations  can  commence. 
Ko  person  has  a  right  to  operate  until  that  hearing 
has  been  held." 

The  legislative  concern  that  the  Conunission's  reso- 
lution of  public  interest  questions  in  initial  licensing 
take  place  before  any  entrenclunent  occurs  is  also 
the  basis  for  Section  319(a)  of  the  Act,  47  U.S.C. 
§  319(a),  which  prohibits  the  issuance  of  a  license  for 
the  operation  of  any  station  unless  a  permit  for  its 
constniction  has  been  granted  by  the  Conuuission. 
The  int<?nt  of  Congress  was  to  avoid  i)ressure  upon 
the  Commission  stemming  from  premature  construc- 
tion and  expenditures."    This  Congressional  purpose 

^' Tlip  Act  pemiits  an  pxceptioii  to  tliis  rcquii-ciucnt  only  for 
a  tcniporiiry  i>criod,  and  upon  a  Commission  finding  that 
"there  are  extraordinary  circumstances  requiring  emergency 
oiH>rntions   in   the   ]Mil)lic   iiitcrost"    (47  F.S.(\   Jj  .".00(f)). 

*'A  statutory  provision  similar  to  Section  319(a)  was  first 
enacted  as  Section  21  of  the  Radio  Act.  of  1927.  For  the  orig- 
inal legislative  intent,  see,  e.ff.,  64  Cong.  Rec.  2793;  H.  Rept. 
No.  14 If),  ()7th  Cong.,  4th  Sess.,  p  4;  Hearings  Before  the 
Senate  Committee  on  Interstate  Commerce  on  S.  1  and  S. 
1754,  69th  Cong.,  1st  Sess.,  p.  117. 
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was  more  recently  reiterated  in  the  process  of  amend- 
ing Section  319  of  the  Conmmnications  Act.  The 
House  Conuuittee  on  Interstate  and  Foreign  Com- 
merce, in  submitting  House  Report  No.  417,  83rd 
Cong.,  1st  Sess.,  on  H.R.  4557  (Ma.y  13,  3953),  stated 
(pp.  1-2)  : 

The  statutory  requirement  that  a  construction 
permit  must  first  be  secured  for  any  radio 
station  for  whose  operation  a  license  is  a])plied 
for  is  based  upon  the  congressional  intent  of 
keej^ing  the  Federal  Communications  Conunis- 
sion  free  from  the  pressure  which  might  other- 
wise be  exerted  by  an  applicant  for  a  radio- 
station  license  who  has  made  considerable  ex- 
penditures towards  construction  of  a  station 
without  having  previously  obtained  an  author- 
ization for  its  construction.  It  appears  that 
this  consideration  applies  primarily  to  l)road- 
cast  facilities  which  require  costly  land  installa- 
tions for  which  building  sites  must  be  ac(juired, 
and  for  which  special  buildings  and  special 
transmitting  equipment  must  be  constructed. 
Once  these  investments  have  been  made,  they  are 
difficult  to  liquidate.  Under  these  conditions, 
the  Conunission  might  be  reluctant  to  refuse  a 
license  once  such  expenditures  have  l)een  made 
by  the  applicant. 

The  Conunission 's  order  here  falls  into  the  cate- 
gory of  prohibiting  expenditures  and  growth  until  all 
of  the  significant  public  interest  questions  are  re- 
solved. The  order  does  not  require  a  cessation  of 
existing  operations  or  preclude  petitioners  from  serv- 
ing any  sulascriber  acquired  up  to  the  date  of  that 
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order  (R.  593)."  It  is  directed  solely  toward  the 
expansion  of  petitioners'  operations  (insofar  as  Los 
Angeles  signals  are  concerned)  into  new  areas  pend- 
ing the  hearing  on  the  j)iil)lic  interest  questions  pre- 
sented. Accordingly,  the  Commission's  action  carries 
out  the  basic  scheme  of  the  Conuiuinications  Act  and 
is  fully  consistent  with  Stayidard  Airlines  and  Tracts- 
Pacific. 

A  second  distinction  between  those  cases  and  this 
one  is  the  nature  of  the  competing  public  and  private 
interests  involved.  Even  where  existing  operations 
are  affected,  an  agency  may  be  able  to  take  tem])orary 
injunctive  action  pending  hearing.  R.  A.  Holman 
Co.,  Inc.  V.  Sccu7-ities  and  Exchange  Commission,  112 
U.S.  App.  D.C.  43,  299  F.  2d  127  (1962),  cert,  denied 
370  U.S.  911.  In  the  Holman  case,  in  order  to  pro- 
tect the  securities-purchasing  public,  the  SEC  sus- 
pended, pending  a  hearing,  a  broker  dealer's  exemp- 
tion from  the  need  to  register  certain  securities.  The 
Court  rejected  the  assumj)tion  that  a  hearing  was  re- 
quired prior  to  the  taking  of  agency  action  of  that 
sort,  and  sustained  the  SEC's  action  on  the  basis  of 

"While  the  order  specifies  boundaries  existing  on  February 
15,  lOfifi,  it.  permits  petitioners  to  continue  service  to  any  per- 
sons requesting  senice  between  tliat  date  and  the  date  of  the 
Commission's  order  (R.  593).  Moreover,  under  the  Court's 
order  of  1060,  petitioners  may  continue  to  niai<e  drops  and  de- 
liver Ijos  Angeles  signals  to  all  subs<'ribers  on  lines  constructed 
as  of  the  date  of  the  Court's  order.  Since  the  Conunission  has 
no  desire  to  cause  a  disTuption  of  existing  service,  and  does 
not  consider  such  action  necessary  or  practical  on  a  temporary 
basis,  it  would  not  alter  tliis  situation  pending  the  outcome  of 
the  hearing  in  the  event  of  an  affirmance. 
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its  broad  general  powers,  stating  (112  U.S.  App.  D.C. 
at  47,  299  F.  2d  at  131)  : 

In  a  wide  variety  of  situations,  it  has  long  been 
recognized  that  where  harm  to  the  public  is 
threatened,  and  the  private  interest  infringed 
is  reasonably  deemed  to  be  of  less  importance, 
an  official  body  can  take  suimnary  action  pend- 
ing a  later  hearing. 

The  Court  distinguished  its  prior  decisions  in 
Standard  Airlines  and  similar  cases  on  the  ground 
that  they  "involved  different  competing  interests," 
in  that  no  serious  harm  to  the  public  was  threatened 
in  Standard  Airlines  and  the  injury  to  the  appellant 
was  far  more  serious  (112  U.S.  App.  D.C.  at  48,  fn. 
9,  299  F.  2d  at  132,  fn.  9).=^  It  should  be  noted  in  this 
comiection  that  in  Trans-Pacific  the  Court  relied  espe- 
cially on  the  fact  that  the  Maritime  Board  made  no 
public  interest  finding  of  "detriment  [to]  the  com- 
merce of  the  United  States,"  but  found  rather  that 
only  the  private  "complainants  were  threatened  with 
irreparable  injury"  (112  U.S.  App.  D.C.  at  294,  302 
F.  2d  at  879). 

We  have  already  demonstrated  at  some  length 
(supra,  pp.  43-46),  the  basis  for  the  Commission's 
conclusion  that  it  was  necessary  to  halt  the  growth 
of   petitioners'   operations   pending   the   hearing,   to 

"  Indeed,  even  in  Standard  Airlines  the  Court  had  recog- 
nized tliat. :  "the  important  theoretic^il  asi^ects  of  governmental 
power  and  the  restrictions  upon  sucii  power  are  not  the  whole 
of  the  necessary  consideration.  There  are  practical  aspects 
also.  The  facts  depict  the  necessities,  whetlier  for  tlie  exercise 
of  power  or  for  the  restraint  of  it.  It  is  upon  the  pattern 
of  practicalities  that  this  case  must  be  studied  and  decided." 
85  U.S.  App.  D.C.  at  31,  177  F.  2d  at  20. 
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avoid  threatened  liarm  to  the  public  of  a  serious  na- 
ture. The  Connnission  also  weighed  the  impact  on 
petitioners  and  found  no  injury  substantial  enough 
to  overcome  the  possible  adverse  consequences  to  the 
public  (R.  596-98,  592-93).  In  this  connection,  the 
Commission  stated  (R.  592-93) : 

It  should  be  noted  with  res])ect  to  the  tem- 
porary relief  described  above  that  both  Mission 
and  Southwestern  are  free  to  continue  to  con- 
struct lines  and  add  new  subsciibcrs,  and  to 
cany  the  Los  Angeles  signals  within  the  spe- 
cific geograi)liic  areas  described  above.  As 
iudicated,  it  would  appear  that  there  are  sub- 
stantial numbers  of  potential  new  subscribers 
located  in  those  areas.  Further,  Mission  and 
Southwestern  may  continue  to  expand  their 
systems  within  their  franchised  areas  so  long 
as  the  expansion  is  confined  to  the  carriage  of 
the  San  Diego-Tijuana  signals.  And,  finally, 
respondents  may  continue  their  ])r('se.nt  service 
to  any  persons  who  began  receiving  service, 
or  who  had  signed  and  submitted  an  accepted 
subscription  re(|uest,  between  February  15,  1966, 
and  the  (^ate  of  this  order.  As  indicated  in  the 
second  report,  we  have  no  desire  to  cause  dis- 
ruj)tion  of  existing  service  and  we  do  not,  in 
any  event,  believe  that  a  rolll)ack  is  either  ])rac- 
tical  or  necessary.  "While  we  recognize  that 
tlie  temporary  relief  which  we  are  ordering 
may,  to  some  extent,  discommode  respondents' 
operations,  we  do  not  think  that  it  will  cause 
respondents  either  substantial  hardshi])  or  irrep- 
arable injury.  To  the  extent  that  thei-e  is 
some  disruption  of  existing  operations  and 
future  plans,  we  find  that  it  is  necessary  in 
the  public  interest. 
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While  the  Commission  found  that  petitioners  had 
made  no  showing  of  irreparable  injury,  it  specifically 
provided  that  "if  some  form  of  irreparable  injury  not 
here  showTi  or  anticipated  should  develop  during  the 
pendency  of  the  hearing,  Mission  and  Southwestern 
may  bring  such  new  developments  to  our  attention 
and  we  shall  afford  expedited  consideration"  (R.  598). 
Considering  the  potential  irreparable  injury  to  the 
public,  this  balancing  of  the  competing  interests  was 
clearly  reasonable  and  should  not  be  disturbed  by 
this  Court. 

Accordingly,  we  submit  that  this  case  is  akin  to 
Hoi  man  and  falls  within  its  long-recognized  doctrine 
that  "where  hann  to  the  public  is  threatened,  and  the 
private  interest  infringed  is  reasonably  deemed  to  be 
of  less  importance,  an  official  body  can  take  summary 
action  pending  a  later  hearing"  (112  U.S.  App. 
D.C.  at  47,  229  P.  2d  at  131). 

Finally,  notwithstanding  petitioner's  suggestion  that 
the  Commission  acted  without  notice  and  hearing,  it 
should  be  noted  that  the  Conmission's  order  was  not 
issued  summarily,  but  rather  in  accordance  with  the 
procedures  prescribed  in  Section  74.1109  of  its  rules, 
which  afforded  petitioners  notice  and  an  o])poi'tunity 
to  be  heard.  (See  Appendix  C  hereto.)  Section 
74.1109  provides  that  a  petition  filed  under  that  sec- 
tion "shall  be  accompanied  by  an  affidavit  of  service 
on  any  CATV  system  *  *  *  who  may  be  directly 
affected  if  the  relief  requested  in  the  petition  should 
be  granted"  (subsection  (b)).  Subsection  (c)(1)  re- 
quires that  the  petition  "state  fully  and  precisely  all 
pertinent    facts    and    considerations    relied    upon    to 
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demonstrate  that  a  grant  of  such  relief  would  serve 
the  public  interest"  and  requires  further  that 
"Factual  allegations  shall  be  supported  by  affidavit  of 
a  person  or  persons  with  actual  knowledge  of  the  facts, 
and  exhibits  shall  be  verified  by  the  person  who  pre- 
pares them."  Subsection  (d)  i)rovides  for  the  filing 
of  oppositions  to  the  substance  of  the  petition,  simi- 
larly su])ported,  and  subsection  (g)  pro\ddes  a  sepa- 
rate oppoi-tunity  to  be  heard  expeditiously  on  any 
request  for  temporary  relief.    Subsection  (g)  states: 

Where  a  ro(|Uost  for  t('ni])orarv  relief  is  con- 
tained in  a  j)etition  with  resj)ect  to  service 
coining  within  the  provisions  of  74.1107(d)  of 
this  chapter,  opposition  to  such  recjuest  for 
temporary  relief  shall  be  filed  within  10  days 
and  r('])ly  comments  within  7  days  thereafter. 
The  Commission  will  expedite  its  consideration 
of  the  (juestion  of  temporary  relief. 

Petitioners  fully  availed  themselves  of  their  o])por- 
timity  to  be  heard  under  Section  74.1109  and,  in  addi- 
tion, filed  a  number  of  other  pleadings  and  motions 
(R.  577-78.  fii.  1).  The  Commission  considered  the 
factual  showing  and  legal  arguments  made  by  peti- 
tioners at  some  length  in  its  opinion  (R.  581-584,  588- 
589,  592,  596-598).  It  concluded  that  the  ultimate 
(jnestions  ])res('nted  by  the  re(|uest  for  pennanent  re- 
lief and  petitioners'  opposition  could  not  be  resolved 
upon  the  basis  of  the  pleadings,  and  designated  these 
mattei-s  for  evidentiary  hearing.  As  the  Commission 
pointed  out  (R.  587-588,  592),  the  salient  factors  upon 
which  it  relied  in  concluding  that  this  was  a  classic 
case  calling  for  evidentiary  hearing  and  temporary 
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relief  under  the  policy  of  the  Second  Report  and  Order 
were  not  denied  by  petitioners.^^  ,  . 

Petitioners  do  not  now  point  to  any  evidence  or 
argument  which  they  were  precluded  from  adducing 
or  which  they  would  have  made  in  any  more  exten- 
sive hearing  on  the  question  of  temporaiy  relief. 
Their  contention  is  rather  that  the  Commission  was 
required  to  accord  them  a  different  sort  of  hearing, 
with  an  opportunity  to  adduce  evidence  and  argument 
orally,  as  a  matter  of  statutory  and  constitutional 
right.  But  this  contention,  as  we  have  demonstrated, 
is  not  supported  by  the  cases  relied  ujion.  In  the  ab- 
sence of  any  express  provision  in  the  Communications 
Act  requiring  oral  argument  or  evidentiary  hearing, 
the  Commission  has  discretion  under  its  general  pro- 
cedural authorization  in  Section  4(j)  to  "conduct  its 
proceedings  in  such  manner  as  will  best  conduce  to  the 
proper  dispatch  of  business  and  to  the  ends  of  jus- 
tice" 47  U.S.C.  §  154(j)." 

^■^  There  was  no  dispute  as  to  the  considerable  UHF  activity 
in  the  San  Diego  area,  tlie  relatively  small  nature  of  petitioners' 
existing  operaitions,  the  geographical  areas  and  boundaries  of 
such  operations,  or  petitioners'  potential  for  expanding  through- 
out San  Diego  County  under  CATV  franchises  covering  approxi- 
mately 90  percent  of  the  homes  within  the  Grade  A  contour 
of  the  San  Diego  stations   (R.  587-588,  592). 

^'  In  Federal  Commwnicat'wji.'i  Commixsio-n  \.  WJR,  337  U.S. 
265  (1949),  the  Supreme  Court  rejected  tho  view  that  the  Con- 
stitution requires  oral  argument  in  all  cases,  holding  that  the 
"right  of  oral  argument  as  a  matter  of  procedural  due  process 
varies  from  case  to  case  in  accordance  with  differing  circum- 
stances, as  do  other  procedural  regulations"  (337  U.S.  at  276). 
The  Supreme  Court  further  held  that  Congress  has  "commit- 
ted to  the  Commission's  discretion,"  by  the  general  procedural 
authorization  in  §4(j),  the  "questions  whether  and  under  what 
circumstances  it  will  allow  or  require  oral  argument,  except 
where  the  Act  itself  expressly  requires  it"  (337  U.S.  at  281). 


60 

On  the  constitutional  question,  it  bears  noting  that 
Stundard  Airlines  does  not  support  petitioner's  claim 
that  a  full-scale  hearing  would  be  constitutionally  re- 
quired even  for  an  order  of  the  type  involved  in  that 
case.  The  Court  stated  (&5  U.S.  App.  B.C.  at  31-32, 
177  F.  2d  at  20-21) :  =•'" 

We  do  not  mean  to  say  that  for  suspension 
puiposes  the  Board  need  grant  a  full-scale 
lieai'ing  such  as  it  might  conduct  in  a  revoca- 
tion proceeding.  Tlie  nature  and  extent  of  the 
hearijig  may  be  ai)pi'opriate  to  tiie  action  being 
considered. 

In  view  of  all  the  foregoing,  we  submit  that  in 
ordering  a  jjartial  and  temporaiy  halt  to  the  growth 
of  petitioner's  operations  pending  the  hearing,  the 
Conuuission  acted  well  within  its  broad  powers  under 
Sections  4(i)  and  303 (r)  of  the  Conmumications  Act, 
consistent  with  the  scheme  of  the  Act  and  judicial 
jii-ecedent,  and  accorded  ])etitionei-s  due  ])rocess.  Per- 
tinent hei'e  is  the  admonition  of  the  Supreme  Court 
in  l')iifr(I  States  v.  Stover  Broadcasting  Company, 
351  U.S.  11)2,  203  (igrX)): 

The  Communications  Act  nnist  be  read  as  a 
whole  and  witli  a])])reciation  of  the  responsi- 
bilities of  the  body  charged  with  its  fair  and 
ethcient  operation.  The  growing  complexity 
of  our  economy  induced  tlie  Congress  to  i)lace 
regulation  of  businesses  like  connnunication  in 

-"Wliilo  tlio  Court  went  on  to  .state  iii  Standard  Airlines 
that  oral  arjrnnicnt  was  necessarj',  citiiig  its  decision  in  WJR 
V.  Ve.d^rul  ('(rinmunirafioiix  ('</7timi.f.iio^u^  84  I'.S.  App.  D.C  1, 
174  F.  211  •2-2i\  (1048),  the  WJR  case  was  shortly  tlioreafter 
reversed  on  this  point  by  the  Supreme  Court.  Federal  Com- 
Tnunications  Commiaidon  v.  WJR,  337  U.S.  265  (1949). 
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specialized  agencies  with  broad  powers.  Courts 
are  slow  to  interfere  with  their  conclusions 
when  reconcilable  with  statutory  directions. 
[Footnote  omitted.] 

III.  The  Commission's  order  did  not  infringe  upon  the 
constitutional  protection  of  free  speech 

Petitioners  Mission,  et  al.,  contend  in  Case  No. 
21192  (Br.  30-45)  that  the  Commission's  "top  100 
market"  rules  violate  the  Constitutional  protection  of 
free  speech."*  While  we  agree  with  much  of  what 
petitioners  say  mth  respect  to  the  general  applica- 
tion of  the  First  Amendment,  we  believe  that  the 
particular  claim  made  here  has  been  essentially  fore- 
closed l)y  the  Suj^reme  Court  in  National  Broad- 
casting Co.  V.   United  States,  319  U.S.  190   (1943). 

In  the  National  Broadcasting  Co.  case,  the  Supreme 
Court  made  clear  that  reasonable  regulation  of  the  use 
of  the  radio  spectrum  in  the  interest  of  the  general 
public  is  not  a  violation  of  the  First  Amendment. 

''■'  Petitioners  seek  to  attack  not  only  that  part  of  the  rules 
governing  the  importation  of  distant  signals  into  San  Diego, 
but  also  the  carriage  and  non-duplication  requirements  of  the 
rules  (Section  74.1103,  31  F.R.  at  4571),  which  govern  the 
CATV  system's  relationship  with  local  television  stations. 
However,  these  requirements  are  not  involved  in  the  order 
under  review.  If  petitioners  believo  those  aspects  of  the  i-ules 
also  to  be  in  violation  of  the  First  Amendment,  their  remedy 
is  to  seek  review  of  the  rule  making.  In  any  event,  similar 
carriage  and  non-duplication  requirements  have  already  been 
adjudged  not  to  l)e  in  conflict  with  tlie  First  Amendment. 
Carter  Mountain  Transmission  Corp.  v.  Federal  Communica- 
tions Cmnmhsion,  116  U.S.  App.  D.C.  93,  321  F.  2d.  359  (1963), 
cert.  den.  375  U.S.  951 ;  Idaho  3/icrawave,  Inc.  v.  Federal  Com- 
munications Commission,  122  U.S.  App.  D.C.  253,  352  F.  2d 
729   (1965). 
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That  case  sustained  regulations  adopted  by  the  Com- 
mission to  regulate  the  relationship  between  radio  sta- 
tions and  netwoi'ks.  The  Court  took  accoimt  of  the 
chaos  which  orderly  regulation  had  supplanted  and 
found  that,  **The  avowed  aim  of  the  Communications 
Act  of  1934  was  to  secure  the  maximum  benefits  of 
radio  to  all  the  people  of  the  United  States.  To  that 
end  Congi-ess  endowed  the  Conununications  Commis- 
sion with  comprehensive  powers  to  promote  and  real- 
ize the  vast  potentialities  of  radio,"  and  did  so  in  such 
a  manner  as  to  "preclude  the  notion  that  the  Com- 
mission is  empowered  to  deal  only  \vith  technical  and 
engineering  impediments  to  the  'larger  and  more  ef- 
fective use  of  radio  in  the  public  interest.'  "  (319  U.S. 
at  217).    The  Court  concluded  that  (319  U.S.  at  227) : 

*  *  *  The  right  of  free  speech  does  not  in- 
clude, however,  the  right  to  use  the  facilities 
of  radio  without  a  license.  The  licensing  sys- 
tem established  by  Congress  in  the  Commmiica- 
tions  Act  of  1934  was  a  proper  exercise  of  its 
]jower  over  conunerce.  The  standard  it  pro- 
vided for  the  licensing  of  stations  was  the  "pub- 
lic interest,  convenience,  or  necessity".  Denial 
of  a  station  license  on  that  ground,  if  valid  im- 
der  the  Act,  is  not  a  denial  of  free  speech. 

If,  as  we  urge  in  Point  I,  supra,  the  Commission 
has  been  granted  the  authority  by  Congress  to  limit 
the  extension  of  television  broadcast  signals  into  new 
areas  by  CATV,  the  National  Broadcasting  Co.  case 
makes  clear  that  such  a  limitation  raises  no  substan- 
tial free  speech  question.  For  the  regulation  at  issue 
here  is  merely  another  aspect  of  regulation  of  use  of 
the  air  waves.    CATV  systems  constitute  a  part  of  the 
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scheme  of  television  distribution  which,  unlike  any 
other  mode  of  expression,  make  use  of  radio  signals 
as  a  sine  qua  non  of  their  operation/" 

As  the  Court  of  Appeals  for  the  District  of  Colum- 
bia Circuit  stated  in  1955: 

The  Commission  will  presimiably  assert  juris- 
diction to  regulate  eommmiity  antenna  systems 
if  and  when  it  concludes  that  such  systems  pro- 
vide or  are  adjuncts  of  a  broadcast  service. 
Its  failure  thus  far  to  assert  such  jurisdiction, 
standing  by  itself,  cannot  support  a  conclu- 
sion that  the  systems  are  not  sei-vice  within  the 
meaning  of  the  rule.  It  is  imrealistic  to  over- 
look the  fact  that,  through  the  conunimity  sys- 
tems, Clarksburg  residents  are  receiving  and 
are,  in  a  sense,  being  served  by  the  programs 
of  the  Wheeling  station.  *  *  *  (Clarksburg 
Publishing  Go.  v.  Federal  Commuvicatioris 
Commission,  96  U.S.  App.  D.C.  211,  217,  225 
F.  2d  511,  517  (1955).)" 

^''  Thus,  the  logic  of  the  Commission's  position  does  not,  as 
petitionei-s  suggest  (Br.  37),  reach  otlier  modes  of  expression 
which  compete  with  television  but  which  use  radio  facilities 
only  incidentally.  To  sustain  the  Commission  here  is  not  to 
hold  that  the  Commission  could  inhibit  competition  from  news- 
papers by  the  expedient  of  denying  them  radio  or  wire  facili- 
ties to  transmit  news.  A  similar  argument  pressing  limited 
regulation  of  a  special  situation  to  a  supposed  logical  conclu- 
sion, was  made  and  rejected  in  Carter  Mountain  7^ransmlssion 
Corp.  V.  Federal  C'ominu7iwatmnJi  Commhsion,  116  U.S.  App. 
D.C.  93,  321  F.  2d  359  (1963),  cert.  den.  375  U.S.  951. 

^^  As  set  forth  in  Point  I,  supra,  CATV  systems,  altliough 
physically  located  witliiu  a  single  state,  nevertheless  operate  in 
interstate  commerce.  Sections  3(a)  and  (b)  of  the  Communi- 
cations Act,  47  U.S.C.  ^S§3(a),  (b)  ;  Idalw  Afifvowave,  Inc.  v. 
Federal  Communicat'wns  Cmnimiinion;  1'22  U.S.  App.  D.C.  253, 
352  F.  2d  729   (1965) ;   California  Interstate  Telephone  Co.  v. 

236-3a0— eft        6 
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Thus,  the  Commission's  effort  to  preserve  local  tele- 
vision by  regulating  CATVs  has  the  same  constitu- 
tional status  mider  tlic  First  Amendment  as  regula- 
tion of  the  transmission  of  signals  by  the  originating 
television  stations.  It  is  irrelevant  to  the  Congres- 
sional power  that  the  CATV  systems  do  not  them- 
selves use  the  air  waves  in  their  distribution  systems. 
The  crucial  consideration  is  that  they  do  use  radio 
signals  and  that  they  have  a  miique  impact  upon,  and 
relationshi])  with,  the  television  broadcast  service. 
Indiscriminate  CATV  development,  feeding  npon  the 
broadcast  service,  is  capalile  of  destroying  large  parts 
of  it. 

Petitioners  also  suggest,  without  apparent  relevance 
to  this  free  speech  issue,  that  consideration  by  the 
Commission  of  the  effects  of  CATV  competition  upon 
television  service  is  improper.  Their  reliance  (Br. 
38-40)  in  this  regard  upon  Federal  Comiminicationa 
Commission  v.  Sanders  Brothers  liadio  Station,  309 
U.S.  470  (1940),  is  tx3t<illy  misplaced.  While  Con- 
gress did  not  subject  broadcasting  to  a  public  utility 
type  regulation,  it  also  did  not  remove  the  effects  of 

Fctlera]  ('onuminJrntionx  CommiMnion.  117  U.S.  App.  D.C.  255, 
328  F.  2d  556  (1964);  Ward  v.  Xorthem  Ohw  Teleplwne  Co., 
300  F.  2d  816  (C.A.  6,  1962),  cert.  den.  371  U.S.  820;  Fa- 
ctor Tel/i.tronirs,  Inr.,  4  Pike  &  Fischer,  Radio  Re<Tiilation  2d 
145   (1964). 

A  community  antenna  system  is  a  part  of  the  interstate  trans- 
mission even  if  it  were  to  be  deemed  merely  a  reception  appa- 
ratus. FUJier's  Bhnd  Sfntion  v.  The  Tax  Commvimm,  297  U.S. 
650  (1936);  Wefitem  Union  Telegraph  Co.  v.  Foftter,  247  U.S. 
105  (1918).  However,  it  is  also  clear  that  CATVs  are  not 
merely  passive  receivers.  See  United  Artvits  Television.,  Inc.  v. 
Forfnightfi/  Corporation,  255  F.  Supp.  177  (D.C,  S.D.N.Y., 
1966),  appeal  pending  (C.A.  2). 
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competition  from  Commission  consideration,  as  the 
Sanders  Brothers  case  makes  amply  clear.  The  Su- 
preme Court  held  that  economic  injury  per  se  to  an 
existing  station  is  not  a  ground  for  denying  a  new 
application,  but  it  also  held  that  the  question  of  the 
effect  of  competition  upon  the  public  is  a  matter  for 
Commission  consideration  (309  U.S.  at  475-476).  The 
Court  stated  (309  U.S.  at  475-476) :        ' 

This  is  not  to  say  that  the  question  of  compe- 
tition between  a  proposed  station  and  one  op- 
erating imder  an  existing  license  is  to  be  en- 
tirely disregarded  by  the  Commission,  and, 
indeed,  the  Commission's  practice  shows  that 
it  does  not  disregard  that  question.  It  may 
have  a  vital  and  important  bearing  upon  the 
ability  of  the  applicant  adequately  to  serve  his 
public;  it  may  indicate  that  Ijoth  stations — the 
existing  and  the  proposed — will  go  under,  with 
the  result  that  a  portion  of  the  listening  public 
will  be  left  without  adequate  service;  it  may 
indicate  that,  by  a  division  of  the  field,  both 
stations  will  be  compelled  to  render  inadequate 
service.  These  matters,  however,  are  distinct 
from  the  consideration  that,  if  a  license  be 
granted,  competition  between  the  licensee  and 
any  other  existing  station  may  cause  economic 
loss  to  the  latter.  *  *  * 

See  also  Carroll  Broadcasting  Co.  v.  Federal  Com- 
munications Commission,  103  U.S.  App.  D.C.  346,  258 
F.  2d  440  (1958)."    Thus,  the  Commission's  treatment 

^^  See  also  Logansport  Broadcasting  Corp.  v.  United  States^ 
93  U.S.  App.  D.C.  342,  210  F.  2d  24  (1954),  sustaining  the 
Commission's  power  to  allocate  television  channels  to  com- 
munities? throughout  the  United  States  by  general  rule  mak- 
ing.    The  Court  specifically  rejected  the  argunaent  petitioners 
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of  competition  by  CATV  is  in  accord  with  traditional 
standards  in  the  radio  field,  standards  which  have  not 
been  thonght  to  raise  any  free  speech  question. 

Petitioners  recognize  (Br.  35)  that  the  free  speech 
argument  has  already  been  rejected  where  the  Com- 
mission has  denied  a  radio  license  to  a  common  car- 
rier seeking  it  for  the  sole  purpose  of  serving  a  CATV 
whose  operation  threatened  the  viability  of  the  only 
local  television  station,  and  which  had  not  agreed  to 
carry  the  local  station  and  refrain  from  duplicating 
its  programs.  Carter  Mountain  Transmisfiimi  Corp. 
V.  Federal  Communications  Commission,  116  U.S. 
App.  D.C.  93,  321  F.  2d  359  (1963),  cert.  den.  375  U.S. 
951;  Idaho  Microwave,  Inc.  v.  Federal  Communica^ 
tions  Commission,  122  U.S.  App.  D.C.  253,  352  F.  2d 
729  (1965).  The  situation  presented  here,  although  it 
concerns  the  direct  regulation  of  the  CATV  systems, 
ratlu'i-  than  the  grant  of  a  radio  license  to  serve  a 
CATV,  is  indistinguishable  from  the  standi>oint  of  the 
impact  of  the  First  Aniondment.  In  both  cases  what 
is  involved  is  reasonable  regulation  of  the  use  of  the 
ainvaves  in  the  public  interest. 

It  is  important  to  point  out,  in  conclusion,  that  the 
Commission's  rules  contain  no  restrictions  of  any  sort 
on  petitioners'  right  to  originate  ther  own  programs. 
No  expression  by  petitioners  is  involved.  Petitioners 
aie  restricted  oidy  in  the  use  they  make  of  signals 
broadcast  by  othei-s.  Weaver  v.  Jordan,  49  Cal.  Rep. 
537,  411  P.  2d  289   (1966),  cert.  den.  35  Law  Week 

api)arently  make  hero  (Br.  40-42),  i.e.,  that  tlie  Commission 
ciuinot  rostrirt  competition  l)v  ("onsirlcrinir  flie  needs  of  a  com- 
munity for  wliicli  tliere  is  no  immediate  iipi>iii.iition. 
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3126  (Pet.  Br.  32-33),  is  therefore  not  in  point.  Tn 
that  case  the  Supreme  Court  of  California  struck 
down,  as  inconsistent  with  the  First  Amendment,  an 
absolute  prohibition  against  the  origination  of  pro- 
grams by  a  wire  Pay-TV  system,  and  the  Court  em- 
phasized that  its  holding  was  based  upon  the  sweeping 
nature  of  the  prohibition.  That  decision,  in  our  view, 
was  carefully  drafted  so  as  not  to  prohibit  the  kind  of 
limited  regulation  embodied  in  the  Conmiission's 
CATV  rules. 

In  smn,  the  regulation  of  the  air  waves  is  an  exer- 
cise of  the  commerce  power,  Federal  Radio  Commis- 
sion V.  Nelson  Brothers  Bond  d;  Mortgage  Co.,  289 
U.S.  266,  279  (1933),  and  Congress  may  subject  their 
use  to  reasonable  regulation  in  the  pul)lic  interest,  ^ 
whether  the  use  of  radio  signals  be  made  by  radio  and 
television  stations  or  by  CATV  systems.  Such  regu- 
lation wliich,  as  we  have  shown  above  in  Point  I,  is 
reasonably  related  to  valid  objectives,  is  not  an  in- 
fringement upon  the  rights  of  free  speech  of  either  the 
CATV  system  operator  or  the  viewing  public. 

IV.  The  Commission  gave  adequate  notice  of  the  provisions 
for  hearing  and  temporary  stay  adopted  in  Section  74.1109 

Petitioners  Mission  et  al.  urge  in  Point  V  of  their 
brief  (pp.  46-53)  that  Section  74.1109  of  the  Com- 
mission's  rules,   47   CFR   74.1109,   under   which   the 

^'^Witli  respect  to  tlie  use  of  the  airwaves  by  television  sta- 
tions, it  lias  been  said  tliat,  "Television  and  radio  are  affected 
with  a  public  mterest.:  the  Nation  allows  its  air  waves  to  be 
used  as  a  matter  of  privilege  rather  than  of  right."  Television 
Corporation  of  Miehigan  v.  Federal  Communications  Commis- 
sion, 111  U.S.  App.  D.C.  101,  104-105,  294  F.  2d  730,  733-734 
(1961). 
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Commission  ordered  a  hearing  on  the  impact  of 
CATV  in  San  Diego  and  detenniiied  to  maintain  the 
status  quo  pending  that  hearing,  was  iUegally  adopted 
because  of  a  faihire  to  give  the  notice  required  by 
Section  4(a)  of  the  Administrative  Procedure  Act, 
5  U.S.C.  §  1003(a).  We  believe  it  to  be  readily 
demonstrable  that  the  rule  making  proceeding  fully 
apprised  all  interested  parties  of  "the  subjects  and 
issues  involved"  in  compliance  with  the  Administra- 
tive Procedure  Act  and,  indeed,  advised  them  of  the 
substance  of  the  rule  finally  adopted. 

It  should  be  noted  at  the  outset  that  Section  •i(a) 
does  not  require  notice  of  the  terms  or  the  substance 
of  a  proposed  rule,  but  rather  "either  the  terms  or 
substance  of  the  proposed  rule  or  a  description  of  the 
subjects  and  issues  involved."  Thus,  the  agency  need 
not  publish  in  advance  the  precise  rule  finally  adopted, 
or  all  of  the  possibilities  for  resolving  the  issues. 
WiJlapoint  Oysters,  Inc.  v.  Ewing,  174  F.  2d  676, 
684-685  (C.A.  9,  1949),  cert.  den.  338  U.S.  860; 
Wihon  d'  Co.  v.  United  States,  335  F.  2d  788  (C.A. 
7,  1964),  cert.  den.  380  U.S.  951;  Logonsport  Broad- 
casting Corp.  v.  United  States,  93  U.S.  A])p.  D.C.  342, 
210  F.  2d  24  (1954).  And,  in  its  final  action,  it  may 
properly  take  account  of  fui-ther  proposals  submitted 
to  it  in  the  course  of  the  proceeding.  Owenshoro  on 
the  Air,  Inc.  v.  United  States,  104  U.S.  App.  D.C. 
391,  262  F.  2d  702  (1959),  cert.  den.  360  U.S.  911.  As 
petitioners  recognize  (Br.  46),  what  is  required  is 
that  the  notice  of  ruk»  makijig  "fairly  apprise  inter- 
ested persons  of  the  issues  involved,  so  that  they  may 
present  relevant  data  or  argument.''    H.  Rept.  No. 
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1980,  79th  Cong.,  2d  Sess.,  p.  24;  S.  Rept.  No.  752, 
79th  Cong.,  1st  Sess.,  p.  14.  The  Commission's  pro- 
ceeding fully  met  this  standard. 

Petitioners'  complaint  is  that  the  Notice  of  Inquiry 
and  Notice  of  Proposed  Rule  Making  adopted  April 
22,  1965  (30  F.R.  6078,  1  F.C.C.  2d  453)  gave  no  hint 
(Br.  47)  that  the  Connnission  was  proposing  a  rule 
which  would  permit  it  to  order  a  hearing  on  the  im- 
pact of  CATV  in  San  Diego  and  to  accompany  the 
hearing  order  with  an  order  maintainmg  the  status 
quo  on  CATV  development  pendmg  the  outcome  of 
the  hearing.  But  this  argument  ignores  the  fact  that 
one  of  the  basic  issues  set  forth  (at  considerable 
length)  in  the  Ajn'il  1965  Notice  was  the  potentially 
harmful  effect  upon  "free"  local  television,  and  par- 
ticularly the  effect  upon  independent  (non-network) 
UHP  stations,  of  "the  mushrooming  entry  of  CATV 
into  major  centers  of  population"  (par.  39,  30  F.R. 
at  6083,  1  F.C.C.  2d  at  468).  The  Commission  ex- 
tensively discussed  the  issues  involved  in  CATV  oper- 
ation "in  areas  with  potential  for  independent  sta- 
tions," pointing  out  that  "Such  areas  include  not  only 
commimities  with  four  or  more  commercial  channel 
assignments  but  also  those  areas  where  any  new  sta- 
tion would  rely  very  substantially  upon  independent 
progranuning  sources  because  of  overshadowing  by 
three  network  services  from  nearby  communities" 
(par.  48,  30  F.R.  at  6085,  1  F.C.C.  2d  at  471)." 

^*  San  Diciro  lias  VHF  Channels  8  and  10,  and  UHF  Chan- 
nels 15,  39  and  51  assigned  to  it  by  Section  73.606  of  the 
Commission's  Rules,  47  CFR  73.606.  Channel  15  is  reserved  for 
non-commercial  educational  use. 
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The  Cominission  requested  comments  not  only  on 
the  general  problem,  but  also  on  the  specific  proposals 
of  certain  petit i one I's  for  rule  making,  whose  pro- 
posals were  set  forth  in  the  Notice.  These  proposals 
included  a  request  that  the  Commission  "adopt  rules 
which  would  define  the  areas  and  zones  normally  to  be 
served  by  television  stations  and  prohibit  the  use  of 
the  st-ation's  signals  to  serve  otlier  areas  except  upon 
prior  consent  of  the  Commission  *  *  *"  (par.  10, 
30  F.R.  at  6079,  1  F.C.C.  2d  at  457) ;  a  request  to 
"stay  inunodiatoly  the  commencement  of  operations 
by  CATV's  in  those  areas  which  now  or  in  the  near 
future  will  be  served  by  three  or  more  commercial 
stations  pending  the  adoption  of  final  regulations  to 
this  effect,"  for  the  asserted  reason  that  "once  CATV 
franchises  are  granted  in  the  larger  markets  and  con- 
struction is  commenced  pursuant  to  those  grants,  the 
Commission  will  in  fact  have  lost  effective  control  of 
t■ele^^sion  allocations  in  those  areas,"  (par.  22,  30 
F.R.  at  6081,  1  F.C.C.  2d  at  462) ;  and  a  request  that 
the  Commission  "put  on  notice  persons  who  now  oper- 
ate or  who  propose  to  operate  CATV  systems  that 
CATV  operations,  whether  or  not  microwave  relay 
is  used,  will  l)e  subject  to  regulation,  and  that  xome 
CATV  systems  may  be  required  to  modify  or  cut  ha-ck 
their  operations"  (par.  24,  30  F.R.  at  6082,  1  F.C.C. 
2d  at  463) .    [Emphasis  added.] 

In  the  Notice,  the  Commission  recognized  that  it 
lacked  sufficient  information  to  gauge  the  impact  of 
CATV  entry  into  the  large  markets  (par.  45-48,  30 
F.R.  at  6084-6085,  1  F.C.C.  2d  at  470^71),  and  asked 
for   comments   on    the   proposals   already   submitted 
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(par.  48)  and  counterproposals  as  to  alternative  meas- 
ures (par.  64,  30  F.R.  at  6086-6087,  1  F.C.C.  2d  at 
476),  It  stated  (par.  64)  that  while  it  expected  to 
conduct  further  rule  making  proceedings,  "in  order  to 
be  in  a  position  to  take  any  rulemaking  action  found 
appropriate  at  the  conclusion  of  this  proceeding,  with- 
out conducting  new  proceedings,  comments  are  re- 
quested on  the  proposals  of  petitioners  and  the  addi- 
tional matters  indicated  above.  Comiter  proposals  as 
to  alternative  measures  are  also  invited."  It  also  "put 
all  pereons  who  now  operate  or  who  propose  to  oper- 
ate CATV  systems  on  notice  that  CATV  operations 
may  be  subject  to  Commission  regulation  of  the  nature 
indicated,  whether  microwave  is  used  or  not."  (Par. 
65,  30  F.R.  at  6087, 1  F.C.C.  2d  at  477.) 

In  par.  67  of  the  Notice  ^'  (30  F.R.  at  6087,  1  F.C.C. 
2d  at  477)  the  Commission  requested  early  comments 
on  two  phases  of  the  proceeding:  (1)  Part  I  of  the 
rule  making,  dealing  with  the  assumption  of  jurisdic- 
tion over  non-microwave  CATV  systems  and  the  ap- 
plication to  them  of  the  rules  on  carriage  and  non- 
duplication  of  local  stations  (par.  27-36,  30  F.R.  at 
6082-6083,  1  F.C.C.  2d  at  463-467) ;  and  (2)  par.  50 
of  Part  II,  which  paragraph  proposed  interim  action 

^^  Pai\  67  reads  in  full,  "All  interested  persons  are  in^ated 
to  file  written  comments  on  the  rule  amendments  proposed 
in  part  I,  and  on  par.  50,  on  or  before  June  25,  1965,  and 
reply  comJnents  on  or  before  July  26,  1965.  Conmients  on 
the  inquiry  and  j^roposed  rulemaking  in  part  II  may  be  filed 
on  or  before  xVugust  27,  1965,  with  reply  conmients  due  on 
or  before  October  25,  1965.  In  re^acliing  its  decision  in  this 
matter,  the  Commission  may  also  take  into  account  any  other 
relevant  information  before  it,  in  addition  to  the  comments 
invited  by  this  notice." 
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to  deal  with  the  problem  of  "proposed  large-scale 
CATV  operations  in  major  cities  with  burgeoning 
UHF  independent  development"  while  the  full  pro- 
ceeding was  pending  (30  F.R.  at  6085,  1  F.C.C.  2d 
at  471-472).  Comments  on  the  remainder  of  Part 
II,  dealing  with  the  large-market  and  other  questions 
(30  F.R.  at  6083-6087,  1  F.C.C.  2d  at  467-176),  were 
to  be  submitted  some  two  months  later. 

Paragraph  49  of  the  Notice  had  stated  tluit  while 
the  rule  making  was  undei-way,  applications  to  use 
microwave  radio  to  serve  CATV  systems  in  the  larger 
communities  would  not  be  granted  without  "a  full 
and  clear  showing"  that  independent  UHF  service 
would  not  be  threatened.  In  par.  50  the  Commission 
requested  comments  on  interim  action  where  a  CATV 
in  a  large  market  did  not  use  radio  facilities.  It 
stated  (30  F.R.  at  6085, 1  F.C.C.  2d  at  472) : 

Since  the  matter  is  of  such  short-term  nature 
(i.e.,  pending  resolution  of  the  proceedings), 
the  shorter  time  period  for  comments  and  reply 
conmients  applicable  to  part  I  of  the  notice 
shall  govern,  and  we  will  reach  an  early  de- 
termination (see  par.  30).  In  order  to  be  in 
a  ])osition  to  take  definitive  action,  if  appro- 
priate, we  specifically  invite  comment  on 
wliether  the  foregoing  course  of  action  as  to 
applications  before  the  Commission  should  be 
extended  to  the  nonmicrowave  CATV  system 
in  the  same  type  of  situation  (e.g.,  tlirough  a 
rule  which  would  prohibit  the  extension  of  the 
signal  of  any  television  station  beyond  its 
Grade  B  contour  into  a  community  with  the 
situation  described  above  (par.  49),  without 
there  having  been  a  clear  and  compelling  show- 
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ing  that  in  the  particular  circumstances  there 
is  no  threat  to  the  development  or  maintenance 
of  independent  UHF  service  in  the  com- 
munity). *  *  * 

In  sum,  the  Commission  proposed  new  rules  to 
regulate  or  limit  CATV  entry  into  the  larger  markets, 
and  also  specifically  proposed  early  action  to  maintain 
the  status  quo  until  final  rules  were  adopted.  Volumi- 
nous comments  were  received  on  both  the  interim  pro- 
posal and  the  final  rules.  Midwest  Television,  Inc.,  the 
licensee  of  station  KFMB-TV,  on  Channel  8  in  San 
Diego,  in  coimnenting  on  the  interun  procedures,^* 
asked  for  an  immediate  stay  of  CATV  activity,  with 
particular  reference  to  San  Diego,  which  it  termed  a 
"critical  situation"  of  rapid  CATV  growth.  It  asked 
the  Commission  to  take  immediate  "intorim  action  to 
keep  the  situation  from  getting  out  of  hand  while  it 
proceeds  to  consider  final  and  comprehensive  regula- 
tions to  govern  CATV,"  and  urged  that  the  interim 
rule  be  made  applicable  to  existing  systems,  again  with 
specific  reference  to  San  Diego." 

The  Association  of  Maximum  Service  Telecasters, 
Inc.,  in  its  comments  on  Pail  I  and  par.  50  of  Part 
II,  filed  July  26,  1965,  also  requested  prompt  interim 
controls  on  the  expansion  of  CATV  activity,  includ- 
ing limitations  upon  existing  systems,  and  further 
suggested  siumnary  procedures  to  handle  requests  for 
different  treatment  than  that  provided  in  the  rules. 
It  stated  (par.  109)  : 

""Midwest  also  filed  comments  in  Part  II,  to  wliicli  Trans- 
Video  Corp.,  filed  a  reply. 

"'  Excerpts  from  tlie  Midwest  comments,  filed  July  26,  1965, 
are  set  forth  in  Api^endix  D  hereto. 
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Tlio  Coinniissioii  shonld  adopt  a  specific  rule 
providiiio'  for  summary,  non-hearing,  proce- 
dures to  handle  claims  for  exceptions  from  any- 
particular  provision  of  the  CATV  rules  and 
to  handle  requests  for  other  or  different  treat- 
ment than  is  provided  for  in  the  i-ules.  includ- 
ing the  carriage,  non-duplication  and  interim 
UHF  rules.  Such  procedures  would,  for  exam- 
ple, allow  a  party  to  whom  the  rules  directly 
apply  to  seek  a  special  exception  from  the  rules 
or  other  sjiocial  relief  upon  a  showing  of  spe- 
cial circumstajices  or  conditions  justifying  such 
treatment  and  would  allow  any  other  party 
affected  by  the  rules  to  obtain  an  exception  or 
special  relief  upon  a  similar  showing.*" 

As  A^rST  further  pointed  out  in  its  comments  (Ap- 
pendix C  hereto,  p.  146),  the  Commisison  had  made  a 
specific  rule  making  ]u-oi)osal  to  this  effect,  including 
proposed  sjiecial  procedures  for  granting  temporary 
relief  j)i'nding  evidentiary  hearing,  in  a  notice  issued 
at  an  earlier  stage  in  the  proceedings  prior  to  the 
First  Rei)ort.  Notice  of  Further  Proposed  Rule 
Making,  P^CC  ():^ir28,  28  F.R.  13789,  13791,  13792. 
Whih'  these  jji-oposed  special  jjvocedures  were  not 
adojited  in  the  Conunission's  F'irst  Report  and  Order, 
the  Commission  did  "not  terminate  these  proceedings 
by  this  First  Report  and  Order,"  but  "instead  [held] 
them  open  for  final  action  in  conjunction  with  our 
action"  on  the  concurrently  issued  rule  making  notice 

•^^  Tills  ^rpiicral  poi-tidii  of  those*  (•<iiiniieiits  is  set  foi-th 
in  ApiMMidix  E  liereto.  AVo  note  in  tliis  eonnex-tion  that  AMST 
vras  urjringr  in  these  particuhir  comments  only  the  adoption  of 
a  rule  to  prohibit  the  extension  of  a  signal  beyond  its  Grade  B 
contour. 
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of  April  22,  1965,  discussed  above.  First  Report  and 
Order,  30  F.R.  6038,  6040,  38  F.C.C.  683,  687,  Notice 
of  Inquiry  and  Notice  of  Proposed  Rule  Making,  30 
F.R.  6078,  6082, 1  F.C.C.  2d  453,  465. 

In  its  comments  on  Part  II,  filed  September  27, 1965, 
AMST  again  urged  a  rule  limiting  CATVs  from  ex- 
tending the  signals  of  television  stations  beyond  their 
Grade  B  contour,  aiid  went  on  to  state  (par.  76,  77) 
that  provision  should  be  made  for  a  special  showing 
by  a  television  station  that  a  CATV  system  should  not 
carry  stations  whose  Grade  B  contours  reach  the  com- 
munity.'^ 

^^  "Just  as  provision  should  be  made  for  a  special  showing  that 
an  exception  to  the  proposed  iiile  is  warranted,  so,  too,  provi- 
sion should  be  made  for  a  special  showing  by  an  affected  tele- 
vision station  that  the  circumstances  are  such  that  a  CATV 
system  should  be  precluded  from  carrying  stations  wliose  Grade 
B  contours  encompass  the  community  in  question.  For  exam- 
ple, the  community  could  be  close  to  several  stations  which 
provide  off-the-air  service  and  be  separated  by  a  ridge  of 
mountains  from  the  outside  stations  even  though  theoretically 
their  Grade  B  contours  encompass  the  community.  Or,  for 
example,  the  community  in  question  could  be  receiving  marginal 
Grade  B  service  from  stations  located  in  a  distant  city  and  be 
part  of  the  metropolitan  area  of  or  otlierwise  closely  located 
and  tied  to  another  city  in  which  television  stations  are  located. 
In  such  situations  and  other  situations  where  the  importation 
of  tlie  outside  signal  by  CATV  could  be  shown  to  significantly 
change  an  existing  pattern  of  hx-al  and  area  television  service, 
provision  should  exist  for  special  relief. 

Accordingly,  the  Commission  should,  by  rule,  provide  for 
suimnai'y,  non-hearing  procedures  to  handle  claims  for  excep- 
tions to  any  particular  provision  of  tlie  distant  station  rule 
and  to  handle  requests  for  other  or  different  treatment  than  is 
provided  for  in  the  rule.  Such  procedure  would  allow  a  CATV 
proponent  or  affected  station  to  seek  an  exception  or  other  spe- 
cial relief  upon  a  showing  of  circumstances  or  conditions  jus- 
tifying  such    treatment.     There  should   l)e   adequate  notice   to 
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In  sum,  the  Notice  was  in  complete  compliance  with 
the  notice  requirements  of  the  Administrative  Pro- 
cedure Act.  The  issues  propounded  in  the  Notice 
were  how  to  deal  with  the  growth  of  CATV  in  the 
large  markets,  and  how  to  maintain  the  status  quo 
until  the  broader  policy  decisions  could  be  reached. 
These  were  the  same  issues  resolved  in  the  rules. 
And  it  can  make  no  ditference  that  the  Commission 
detemiined  to  resolve  the  l^asic  issue  through  indi- 
vidual, adjudicatory  hearings  rather  than  through 
further  rule  making,  or  that  it  utilized  a  "final"  rule 
to  maintain  the  status  (jho*'*  pending  the  hearings 
instead  of  an  "interim"  rule.  Further,  AMST  filed 
a  pr()])osal  for  a  rule  to  ])T()vide  for  exactly  the  relief 

iiitcrp.stod  i>arlics  but  tlie  jirooedure  sliould  l)e  summary  in  na- 
ture and  slioiild  be  conlined  to  written  submissions  by  the  par- 
ties concerned,  except  wliere  the  Connnission  concludes  that 
more  is  required  in  any  partindar  situation.  Burdensome  and 
time-consuming  evidentiarj-  iiearings  on  these  matters  as  a 
matter  of  covirsc  are  not  necessary  to  provide  relief  wliere  relief 
would  Ix)  appropriate." 

*"  The  Commission  had  contemplated  adoption  of  a  rule  (set 
out  in  par.  50).  designed  to  nuiintain  the  HtntuH  quo  until  a 
further  substantive  nde  (in  Part  II)  could  be  fashionp<l  de- 
lineating the  expansion  of  C.VTV  into  areas  where  new  UIIF 
development  of  an  indejiendent  (non -net work)  natuir,  was  or 
would  be  commencing.  After  examination  of  the  comments,  it 
concluded  that  it  was  n<>t  feasible,  on  the  materials  before  it, 
to  make  the  critical  judfrment  as  to  impact  of  CATV  on  T^IIF 
development  in  these  areas,  and  therefore  determined  upon  a 
policy  of  holdinp  adjudicatory  hearings  to  obtain  the  critical 
facts.  l?u(  it  adojKcd  the  exact  type  of  rule  which  it  had 
proposed  in  par.  r)0.  in  order  to  maintain  the  status  quo  pend- 
ing the  outcome  of  the.se  hearings.  For  clearly  such  a  nile, 
whether  lalielled  "interim"  or  "final''  (and  it  would  of  neces- 
sity be  a  final  rule  in  a  legal  sense),  is  neo«ssary  if  the  Com- 
mission  were  to  be   in   a  position  to  make  the  public   interest 
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provided  for,  and  granted,  in  this  case,  under  Section 
74.1109,  47  CFR  74.1109.  Petitioners,  who  do  not 
claim  to  have  lacked  knowledge  of  the  proposals  made 
by  Midwest  and  AMST,  had  adequate  opportmiity  to 
address  themselves,  as  did  the  other  parties,  to  the 
issues  which  the  rules  resolve. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  sub- 
mitted that  the  Memorandum  Opinion  and  Order  of 
the  Federal  Communications  Commission  should  be 
affii-med. 
Respectfully  submitted, 

Henry  Geller, 

General  Counsel, 
Daniel  R.  Ohlbaum, 

Deputy  General  Counsel, 
Ruth  V.  Reel, 
Robert  D.  Hadl, 
Stuart   F.    Feldstein, 

Counsel, 
Federal  Communications  Commission, 

Washington,  D.C.  20554. 
Donald  F.  Turner, 

Assistant  Attorney  General, 
Howard  E.  Shapiro, 
Attorney, 

Department  of  Justice, 

Washington,  D.C.  205S0. 
November  1,  1966. 

judgment.  Paragraph  3  of  the  Second  Report  and  Order,  31 
F.R.  at  4540,  2  F.C.C.  2d  at  726,  in  a  sense  is  thus  inaccurate 
in  stating  that  only  Part  I  and  par.  50  of  Part  II  were  being 
dealt  with,  but  correctly  characterizes  the  essence  of  what  was 
done. 
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I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  fuU 
compliance  vN-ith  those  rules, 

Robert  D.  Hadl, 

Comisel. 
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Notice  of  Inquiby  and  Proposed  Rulemaking  be  All  CATV  Systems,  Doj 
No.  15971: 

Requests  that  the  Commission  assert  jurisdiction  of  TV  signals  by  CA  r 
and  promulgate  rules  and  regulations  governing  such  distribution;  graj 
in  part. 
Inquiry  and  rulemaking  directed  toward  all  CATV  systems  ;  institute 

BEFORE  THE 
FEDERAL  COMMUNICATIONS  COMMISSION 

Washington,  D.C.     20554 

In  the  Matter  of 
Amendment  of  Parts  21,  74  (Proposed  Sub- 
part J) ,  AND  91  To  Adopt  Rules  and  Regu- 
lations Relating  to  the  Distribution  of 
Television  Broadcast  Signals  bt  Com- 
munity Antenna  Television  Systems, 
and  Related  Matters 


Docket     No.     15 
,  (RM  Nos.  636,  ( 
742,  755,  and  76 


Notice  of  Inquiry 

and 

Notice  of  Proposed  Rulemaking 

(Adopted  April  22, 1965) 

By  the  Commission  :  Commissioners  Bartley  and  Loevinger  c 
curring  in  part  and  dissenting  in  part  and  issuing  statemel 

1.  Notice  is  hereby  given  of  inquiry  and  proposed  rulemaking  in 
above-entitled  matter. 

2.  The  Commission  has  received  a  number  of  retjuests  that  it  asi 
jurisdiction  over  the  distribution  of  television  broadcast  signals 
community  antenna  television  systems  (CAT\'"s)  and  promulj 
rules  and  regulations  governing  such  distribution.  Many  of  tl 
requests  were  made  informally  in  comments  on  the  rulemaking 
dockets  Nos.  14895  and  15233  with  respect  to  the  licensing  of  microw 
facilities  used  to  relay  television  signals  to  CATV  systems.'  In  ac 
tion,  live  formal  petitions  have  been  filed.- 

3.  (a)  On  October  16, 1964,  the  American  Broadcasting  Co.  (AI 
filed  a  "petition  for  Commission  regulation  of  the  carriage  of  t 
vision  signals  by  Community  Antenna  Television  Systems,"  requ 
ing  the  Commission  to  promulgate  niles  establishing  areas  i 
zones  to  be  served  by  television  stations  and  limiting  the  use  of 

'  The  foUowIng  specifically  requested  that  the  Commission  assume  Jurisdiction  ove 
CATV's :  Aroostook  Broadcasting  Corp..  Aasoclatiou  for  Competitive  Television,  Cha 
Seven,  Inc.,  and  WLUC-TV.  Other  parties  filing  comments  Indicated  that  they  helc 
same  views. 

=  Similar  petitions  have  also  been  received  from  Capital  Cities  Broadcasting  ( 
(RM-735,  filed  on  Apr.  7,  19C5)  and  Taft  Broadcasting  Co.  (RM-766,  filed  on  Apr 
19(i5).  Any  further  petitions  of  this  nature  will  be  placed  In  this  docket  and  trcate 
comments. 
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rions'  signals  beyond  such  areas  and  zones  (RM  No.  672).  Var- 
;  pleadings  in  support  of,  or  opposition  to,  the  ABC  petition  have 
1  submitted,  and  ABC  has  filetl  a  reply;  (&)  on  December  18, 
i  Springfield  Television  Broadcasting  Corp.  (Springfield),  filed 
-equest  for  declaratory  ruling"'  that  all  CATV  systems,  whether 
izing  microwave  facilities  or  acquii-ing  television  signals  otl-the- 

are  subject  to  the  Commission's  jurisdiction  and  required  to 
iply  with  operating  provisions  similar  to  those  proposed  in 
kefs  Xos.  14895  and  1.5233;  (c)  on  January  22,  1965,  Boise  Valley 
)adcasters,  Inc.,  licensee  of  station  KBOI-TV,  Boise,  Idaho 
)ise),  filed  a  "petition  for  interim  relief,"  requesting  the  Colli- 
sion to  assume  complete  jurisdiction  over  all  CATV  systems  and 
,)0se  a  "freeze"  on  all  microwave  applications  for  CATV  use 
iding  the  promulgation  of  rules  governing  all  CATV  systems; 
1  on  I'ebruary  12,  1965,  Westinghouse  Broadcasting  Co.,  Inc., 
d  a  "petition "for  consolidation  of  proceedings  and  assertion  of 
isdiction  over  Community  Antenna  Television  Systems,"  request- 

the  Commission  to  institute  rulemaking  governing  all  CATV 
terns,  consolidate  that  proceeding  with  dockets  Xos.  14895  and 
33,  and  stay  immediatelv  operations  by  CATVs  in  those  areas 
ich  now  or  in  the  near  future  will  be  served  by  three  commercial 
•vision  stations  pending  the  adoption  of  final  regulations;  (e) 
March  10,  1965,  the  Association  of  Maximum  Service  Telecasters, 
(MST),  filed  a  "petition  of  Association  of  Maximum  Service 
ecasters,  Inc.,  for  rulemaking"  (RM-742),  calling  for  the  im- 
iiate  exercise  of  regulatory  authority  by  the  Commission  over 
CATV  systems  and  the  adoption  of  comprehensive  rules  of  gen- 
.1  applicability .=*  The  stated  bases  of  the  five  petitions  are  sum- 
rized  below.  .    . 

L  (a)  Th-e  ABC  petition.— \BC  petitions  the  Commission  to 
•ulate  the  distribution  of  television  signals  by  CATV  systems  on 

ground  that  such  action  is  essential  to  our  ability  to  discharge 
tutory  responsibilities  and  within  the  Commission's  present  au- 
.rity.  ABC  urges  that  the  present  and  likely  future  trend  of 
.TV  development  threatens  to  undercut  the  discharge  of  our  statu- 
y  responsibilities  "to  make  available,  so  far  as  possible,  to  all  the 
>ple  of  the  United  States  a  rapid,  efficient,  nationM-ide,  and  world- 
le  wire  and  radio  communication  service"  (sec.  1  of  the  Communi- 
ions  Act,  47  U.S.C.  151),  equitably  apportioned  "among  the 
•eral  States  and  communities"  (sec.  3d7(b).  47  U.S.C.  307(b)). 
).  In  support  of  the  claim  of  increasing  CATV  impact  upon  Com- 
ssion  and  statutory  policies,  ABC  points  to  major  changes  in  CATV 
srations  since  the  Commission's  1959  report  and  order  in  docket  No. 
143,  "In  the  Matter  of  an  Inquirv  into  the  Impact  of  Community 
itenna  Systems,  TV  Translators,"  TV  'Satellite'  Stations,  and  TV 
jpeaters'  on  the  Orderlv  Development  of  Television  Broadcasting," 
F.C.C.  403,  18  Pike  &  Fischer.  R.R.  1573.  According  to  ABC,  the 
mber  of  CATV  svstems  has  orrown  from  approximately  550,  serving 
estimated  1,500.000  viewers,"  to  approximately  1,300  CATV  systems 

•  Thirteen  dissenting  members  of  AMST  haTe  filed  comments  expressing  a  contrary 
Ition. 
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serving  over  4  million  viewers,  iloreover,  CATV  frnncliises,  soujt 
or  granted,  have  been  running  at  the  rate  of  one  a  day  during  tlie  1 1 
10  months,  in  345  communities  in  40  States.  Whereas  tlie  number;? 
channels  offered  to  CATV  subscribers  was  typically  three  in  1!)59,  le 
emjjhasis  now  is  on  broadband  systems  with  a  capacity  for  11  or  2 
channels.  In  1959,  CATV  operations  were  largely  confined  to  small, r 
fairly  small  markets;  today  there  are  plans  to  extend  New  York  Cj 
stations  to  substantial  conununities  many  miles  away  in  upstate  Nj 
York  and  Pennsylvania.  Predicting  that  the  next  step  will  be  :t 
CATV  to  bring  New  York  City  independent  stations  into  major  cit5 
like  Boston,  Philadelphia,  Baltimore,  and  Washington,  ABC  express 
fear  that  this  might  lead  to  combined  CATV  and  pay-TV  operatic? 
Avhich  would  siplion  off  toj)  atti-actions  from  free  TV. 

6.  Before  summarizing  the  further  bases  for  ABC's  claim  of  adve  ; 
impact,  we  note  in  this  connection  tliat  two  T'lIF  permittees  in  Pli,- 
adelphia  have  expressed  concern  over  the  effect  of  pending  CAT 
applications  for  franchises  in  that  city.  William  P'ox,  permittee  o  i 
new  UHF  station,  WIBF-TV,  which  expects  to  commence  operatic 
in  Philadelphia  in  mid-1965,  filed  a  statement  supporting  the  AI|! 
petition  and  commented  inter  alia  as  follows: 

As  set  forth  in  the  ABC  petition,  there  are  now  several  applications  peml 
for  CATV  franchises  in  Philadelphia.    The  successful  operation  of  I'lIF  s 
tion  WIBP-TV  in  Philadelphia,  which  now  has  three  operating  VHF  s 
tions,  will  be  dependent  on  its  ability  to  bring  outstanding  programing  i; 
now  available  to  the  Philadelphia  audience  and  on  adwiuate  protection  ; 
this  programing  from  uncontrolled  carriage  of  signals  from  other  mark< 
by  CATV  systems  serving  Philadelphia.    Unregulated  carriage  of  televisii 
signals  by  CATV  systems  in  Philadelphia  will  prevent  implementation  of  | 
Commission's    basic   television    allocation    policy    which    looks    toward    l 
operation  of  UHF  and  VHF  stations  in  intermixed  markets  throughout  t 
United  States. 

In  addition,  ABC  points  out  that  the  pennittee  of  VJIF  stati'.. 
WPIIIv-TV,  which  has  suspended  operation  in  Philadelphia  l)ul  j^la 
to  go  back  on  the  air  in  mid-19G5,  wrote  a  syndicated  film  supplier  > 
December  10,  1964,  as  follows : 

As  you  may  know,  a  great  deal  of  CATV  activity  has  emerged  in  Plii 
delphia  and  vicinity.  Rollins  Broadcasting  has  just  been  granted  an  t 
elusive  franchise  for  Wilmington,  Del.  Jerrold  Electronics  has  applied  i 
Camden,  N.J. ;  and  more  than  a  half  dozen  applicants  are  seeking  franchis 
for  Philadelphia,  including  Triangle,  Storer,  the  Bulletin  Co..  etc.  A 
proposed  systems  would  be  operating  within  our  principal  coverage  ar<| 
Their  main  offering  is  to  be  the  programing  of  WNEW-TV,  WOR-TV,  ai. 
WPIX.  The  New  York  indies  may  represent  damaging  competition  to  Phil 
deli)hia  UHF  stations  should  their  programing  be  adniitte<l  to  this  marki' 
We,  therefore,  must  ask  that  any  film  purchase  permit  WPHI^TV  optio* 
for  cancellation,  without  penalty,  in  the  event  the  same  film  shows  are  ava- 
able  from  New  York  indies  via  local  cable  systems.  I  anx  sure  you  w 
understand  that  this  measure  is  a  necessity. 

7.  The  ABC  petition  notes  further  that  the  enactment  of  tlie  al 
channel  receiver  law  in  1962  (76  Stat.  150,  151)  has  committed  Coi 
gress  and  the  Commission  to  a  long-range  television  plan  in  wliicli  t! 
expanded  use  of  UHF  will  be  i)aramount,  and  asserts  that  unregulatc 
CATV  poses  a  substantial  tlireat  to  UHF  development.  By  way  ( 
example,  ABC  notes  that  a  Bingiiamton,  N.Y.,  UHF  station",  in  ope; 
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;ion  since  1957,  has  recently  advised  the  Commission  that  ITHF 
Efvice  would  terminate  there  (leavhig  the  city  with  one  VHF  station 
i  place  of  one  VHF  and  two  UHF)  if  CATV  were  permitted  to  bring 
i  four  New  York  City  independent  stations.  ABC  also  points  to  ap- 
jications  for  CATV  franchises  in  a  number  of  Connecticut  towns 
liere  UHF  channels  are  either  in  use  or  allocated,  noting  that  the 
C^-TV's  propose  to  bring  in  New  York  City  stations  as  well  as 
(hers.  ABC  further  lists  70  communities  with  UHF  allocations  where 
iA.TV  franchises  were  sought  between  August  21  and  November  26, 
:64,  and  95  communities  with  UHF  allocations  where  CATV  fran- 
fises  were  granted  during  the  same  period. 

8.  In  adclition  to  the  impa;6.t  on  UHF,  ABC  virges  that  unregulated 
iAlTV  has  had,  and  will  liave,  substantial  adverse  effect  on  service  by 
jcal  television  stations,  since  the  splitting  of  audience  resulting  from 
imultiplicity  of  additional  signals  brought  in  by  CATV  inevitably 
I'uses  the  station  to  lose  audience  and  advertising  revenues.  ABC 
dims  tliat  tlie  rulemaking  in  dockets  Nos.  14895  and  15233  is  wholly 
'adequate  to  insure  that  local  television  service  can  survive  effectively, 
kd  that  CATV  cannot  be  an  adequate  substitute  foi  local  television 
ioadcast  service  for  three  reasons :  "First,  CATV  systems  do  not  serve 
ifi  public  living  in  the  sparsely  populated  areas  that,  because  of  low- 
!)pulation  density,  are  considered  uneconomical  for  cable  systems  to 
jach;  second,  CATV  systems  do  not  serve  those  who,  though  within 
ie  wired-np  areas,  cannot  afford  tlie  subscription  fee;  and  third, 
|ATV  systems  do  not  provide  the  benefits  of  a  locally  originated  tele- 
ision  service,  available  to  all  without  a  charge,  benefits  which  are 
iiportant  to  the  continued  welfare  of  our  political,  economic,  and 
cial  systems." 

9.  In  sum,  ABC  states,  the  present  and  prospective  trend  of  CATV 
■owth  poses  a  threat  to  the  kind  of  local  television  service  now  en- 
[yed  by  a  great  many  communities  tlirougliout  the  coiUTtry  and  fos- 
red  by  the  Commission  for  many  years.  It  asserts  that  if  CATV 
ystems  of  the  type  now  being  proposed  in  many  major  markets  of  the 
mntry  come  into  being,  carrying  a  dozen  or  more  channels,  the  ability 
'.  stations  now  sei'ving  these  markets  to  provide  local  service  will  be 
ibstantially  impaired  and  UHF  stations  scheduled  to  go  on  the  air 
I  these  markets  may  never  get  off  the  ground."  Fundamentally  at 
ake,  according  to  ABC,  is  the  question  of  whetlier  CATV  is  to  be 
jrmitted  to  rework  tlie  basic  framework  of  the  established  broad- 
ist.ing  system  from  a  multiplicity  of  local  stations  into  a  nationwide 
istribution  of  signals  from  major  metropolitan  centers  like  New 
ork,  Chicago,  and  Los  Angeles.  If  this  were  to  become  the  objective 
E  national  communications  policy,  contrary  to  longstanding  Com- 
lission  and  congressional  views  as  to  the  public  interest,  more  elBcient 
id  satisfactory  means  than  CATV  distribution  could  be  devised,  such 
;  space  satellites.^ 

'ABC  points  out  that  the  National  Association  of  Broadcasters  expressed  a  similar 
ncprn  about  the  trend  of  CATV  In  its  comments  In  docket  Nos.  14895  and  15233  as 
Hows  : 

"If  multlple-slsnal   choices  were   to  be  the  prime  objective  of  communications  policy 

the  United  States,  as  developed  by  ConRress  and  the  Commission,  it  would  have  been  a 

ther  simple  matter  to  provide  for  satellites  scattered  throughout  the  country,   inter- 

mnected   with   New   York   and  Los   Angeles.     By  this  means,   every  community  would 
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10.  Wliile  taking  the  position  that  the  Commission's  general  powg 
under  the  Communications  Act  include  authority  to  prevent  pers<s 
other  than  licensees  from  causing  an  undue  burden  on  interste 
commerce  in  conflict  with  the  basic  purpose  of  the  act  and  the  - 
sponsibilities  of  the  Commission,*  ABC  invokes  particularly  the  s  - 
cific  authority  conferred  bv  section  303(h)  to  "establish  areas  or  Z013 
to  be  served  by  any  station"  (47  U.S.C.  303  (h ) ) .  It  requests  the  Co  - 
mission  to  propose  and  adopt  rules  which  would  define  the  areas  a  1 
zones  normally  to  be  served  by  television  stations  and  prohibit  the  i^ 
of  the  stations'  signals  to  serve  other  areas  except  upon  prior  consit 
of  the  Commission  or  in  accordance  with  established  regulations  1- 
fining  the  basis  upon  which  the  signal  could  be  extended  beyond  ij 
normal  service  area  of  the  station.^  ABC  urges  that  the  power ) 
determine  the  areas  or  zones  to  be  served  by  any  station  necessar/ 
includes  the  correlative  power  to  make  these  determinations  etl'ect  ; 
against  nonlicensees  pursuant  to  the  provisions  of  sections  4  ( i ) ,  303 ( , 
312(b),  and  502  of  the  Communications  Act.  It  notes  that  th  5 
sections  do  not  in  terms  restrict  the  Commission's  authority  to  tj 
imposition  of  limitations  on  licensees  themselves,  and  that  explit 
authority  to  deal  with  specific  practices  is  not  remiired.  Natioil 
Broadcasting  Com.pany  v.  United  States,  319  U.S.  190,  218-21; 
American  Trucking  Association  v.  United  States,  344  U.S.  298,  3C- 
312;  Federal'  Communications  ComTtiission  v.  Pottsvilh  BroadcaMit 
Co.,  309  U.S.  134, 138 ;  United  States  v.  Pennsylvania  R.  Co.,  323  U". 
612.  And,  finally,  ABC  requests  the  Commission  to  exercise  tlj 
authority  promptly  to  prevent  imminent  frustration  of  the  devek- 
ment  and  growth  of  local  services  through  tlie  uncontrolled  use  ' 
station  signals  by  CATV  systems. 

11.  (h)  The  Springfeld  request  for  derJarntory  niJing. — Sprir 
field,  the  licensee  of  UHF  station  WRLP  (channel  32)  in  Greenfie . 
Mass.,"  requests  a  declaratory  ruling  that  all  CATV  systems  are  sv- 
ject  to  the  Commission's  jurisdiction  on  the  groimd  that  there  is  1 
immediate  and  urgent  need  for  the  Commission  not  only  to  assert  jur- 
diction  over  all  CATV  systems  but  also  to  provide  provisional  rel'i 
from  unfair  and  prejudicial  competition  to  local  stations  by  ofT-the-iJ 

rcceivo  several  television  sisals.  But  the  Coneress  and  the  CommlSBlon  have  declfl 
otherwise  ;  that  a  paramount  objpctlve  of  television  broadcasting  Is  to  provide  each  «( 
mnnity  with  at  least  one  local  facility. 

"If  the  microwave  complex  Is  permitted  to  relay  slcnals  over  long  distances,  an  n 
vertlser  will  soon  find  that  be  can  secure  wide  covcrnpe  simply  by  buying;  a  few  static 
in  larjre  metropolitan  areas.  Nondupllcation  prohibitions  would  not  remedy  this  con 
tlo".  This  prnllfpration  of  distant  signals  will  result  In  curtailed  bnyinc  of  local  mark 
by  advertisers,  which  In  turn  will  soon  exert  economic  pressure  on  countless  local  outl' 
with  a  correspondlnc  depresslnc  Influence  upon   the  ability  to  program  locally.  \ 

"Accordingly,  we  submit  that  the  Commission  should  extend  its  consideration  of  mic 
wave  applications  to  Include  factors  beyond  simple  nonduplicatlon  restrictions.  It  shor 
examine  and  cvaUiate  the  efTect  the  extension  of  a  station's  signal  far  beyond  its  deslgnn' 
service  area  would  have  on  overall  allocation  policies." 

•ABC  notes  that  the  National  Community  Television  Association  has  taken  the  posltli 
before  the  Connecticut  Public  tTtilltles  Commission  that  "a  community  antenna  televlsl 
system  Is  directly  concerned  with  television  broadcasting"  and  that  "the  matter  of  p 
teetlon  of  local  television  stations"  lies  in  a  "sensitive  area  of  regulation  which  t 
Federal  Government  has  wholly  preempted." 

'  ABC  also  requests  the  Commission  to  Issue  a  policy  statement  to  the  effect  that  lo 
television  broadcasters  should  be  preferred  in  the  Issuance  of  CATV  franchises  in  th 
communities. 

•  Siiringfield  Is  also  the  licensee  of  t"HF  stations  in  Springfield  and  Worcester.  Mas 
and  the  i>ermlttee  of  a  CUF  facility  in  Pavton.  Ohio.  Previously,  on  ,Tulv  2R.  19i 
gpr'ngfield  filed  a  petition  for  rulemaking  (RM-6,^«K  to  establish  technical  standards  I 
CATV  operations.  This  petition,  and  comments  already  received,  will  be  placed  In  t) 
docket  for  further  comment. 
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l^TV  systems.  Using  its  own  situation  as  an  example,  Springfield 
;,es  that  the  number  of  CATV  systems  in  competition  with  WRLP 
i  grown  from  9  in  1D57  to  over  20  at  present.  These  CATV  systems 
[ig  into  the  WRLP  service  area  television  signals  from  such  distant 
i;s  as  Albany,  Schenectady,  Utica,  and  New  York.  X.Y. :  Poland 
[ing,  Maine:  Manchester  and  Durham,  X.H. :  Boston.  Mass.;  and 
(?  ilaven  and  Hartford,  Conn.  Since  only  one  of  tlie  CATV  sys- 
ilis  uses  microwave,  the  rulemaking  in  dockets  Nos.  14895  and  152.3.> 
i  afford  WKLP  little  relief.  Springfield  has  been  unable  to  reach 
1'  satisfactory  arrangement  Avith  the  ofF-the-air  CATV's  concerning 
( carriage  and  nonduplication  of  the  WRLP  signal,  and.  because 
leclining  revenues,  has  been  forced  to  discontinue  local  ]irogram 
finationon  WRLP. 

I.  Springfield  predicates  Commission  jui-isdiction  on  the  theory 
;  CATV  systems,  in  receiving  and  distributing  television  signals 
vire  to  the  public,  are  engaged  in  interstate  communication  by  wire 
lin  the  purview  of  sections  2(a)  and  3(a)  of  the  Communications 
,.  Section  2(a)  states  that  the  provisions  of  the  act  "apply  to  all 
irstate  and  foreign  communication  by  wii-e  oi-  radio,"  and  section 
)  defines  ''commimication  by  wire"  as  the  ''transmission  of  writing, 
IS,  signals,  pictures,  and  sounds  of  all  kinds  by  aid  of  wire,  cable, 
pther  like  connection  between  the  points  of  origin  and  reception 
such  transmission,  including  all  instnnuentalities,  facilities,  ap- 
atus.  and  services  (among  other  things,  the  receij^t.  forwarding, 

delivery  of  communications)  incidental  to  such  tiansmission." 
ingfield  asserts  that  CATV  systems  are  an  integral  part  or  con- 
ning link  in  the  dissemination  of  television  signals  between  the 
jinating  facility  and  the  viewing  public,  and  hence  are  incidental 
pterstate  transmission.  For,  while  the  CATV  systems  Themselves 
lusually  located  within  one  community  within  one  State,  it  is  e-stab- 
red  that  the  television  signals  intermediately  received,  forwarded, 
|.  delivered  by  the  CATV  are  interstate  commerce. 
|J.  Like  ABC,  Springfield  finds  ample  basis  for  Commis.sion  juris- 
jion  over  all  CATV  sy-stems  in  sections  4(i),  30.3,  and  307(b)  of 
,  Communications  Act  and  the  principles  laid  down  in  cases  such 
ifatJonaJ  Broadcasting^  American  'frvekinq.  aTul  Pennsylvania  R. 
I  in  upholding  a  regulatory  agency's  use  of  the  broad  powers  con- 
•ed  in  its  enabling  statute  to  protect  the  integrity  of  the  regula- 
!'  scheme."  It  requests  the  Commission  to  issue  a  declaratory 
ng  that  all  CATV  systems  are  subject  to  the  Commission's  juris- 
•ion  and  to  impose  interim  opei-ating  provisions  similar  to  those 
pted  in  dockets  Xos.  14895  and  15233.  Springfield  claims  that 
mpt  action  is  essential  to  the  success  of  the  all-channel  law  and 
anded  use  of  UHF  in  small  and  medium  size  markets,  as  the 
id  expansion  of  unregulated  off-the-air  CATV  systems  is  inhibit- 
investor  interest  in  UHF  television  and  may  permanently  stunt 

growth  of  UHF.  Asserting  further  that  relief  accorded  only 
r  lengthy  proceedings  would  come  too  late,  Springfield  slates  that 

'Prinfffipld  also  rites  Federal  Communications  Commission  v.  PottsviUe  Broafteastinfi 
303  U.S.  1.S4  ;  Phelps  Dodqe  Corp.  v.  NLRB,  313  U.S.  177  ;  Houston,  East  and  West 
s  PaUway  Co.  v.  United  States,  234  U.S.  842. 
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interim  provisions  are  requinHl  during  the  pendency  of  final  r  ?- 
making  and,  being  "procedural"  in  nature,  could  be  imposed  sii- 

marily.  ...  .  .      , 

14.  (c)  The  Boise  petition  for  interim  relief. — Boise,  the  licei'e 
of  station  KBOI-TV  in  Boise,  Idaho,  states  that  it  has  also  file  a 
petition  to  deny  pending  applications  for  microwave  facilities  \x\\\ 
would  relay  signals  of  four  stations  in  Salt  Lake  City,  Utah  (apprd- 
mately  250  miles  from  Boise),  to  CATV  systems  in  two  conununi  's 
within  KBOI-TVs  gi-ade  A  contour.  Conceding  that  the  reiny 
there  requested  would  be  adequate  for  its  own  immediate  purpi 
Boise  says  that  concern  over  the  broader  interests  of  the  public  is 
compelled  it  also  to  file  the  instant  petition  affirmatively  supi)ortg 
ABC's  request  and  presenting  additional  considerations. 

15.  Boise  states  that  by  allowing  CATV  to  operate  uncontrol.^, 
the  Conunission  is,  to  a  considerable  extent,  abdicating  its  respoii- 
bilities  under  section  315  (political  broadcasts),  317  (sponsoi-sp 
identification),  and  310  (citizen  control  requirements)  of  the  C(i- 
munications  Act,  as  well  as  under  its  own  "fairnei*  doctrine"  (c^- 
troversial  issues),  enunciated  in  "Report  on  Editorializing  by  Bro[- 
-cast  Licensees,"  docket  No.  851(>,  13  FCC  12-16.  and  policies  agaiit 
undue  concentnition  of  control  of  comnun^ications  media  (nudti|« 
ownership  nde-s) .  It  urges  that  these  provisions  were  enacted  by  C  ■ 
gress  or  pronuilgated  by  the  Commission  to  ensure  that  the  pule 
receives  an  e<|ual  presentation  by  legally  qualified  candidates  for  p' 
lie  office  and  a  fair  presentation  of  controversial  issues,  is  advised.i 
the  origin  of  advertising  claims,  and  is  secure  in  the  knowledge  t  I 
the  material  it  receives  has  been  distributed  over  facilities  control] 
and  operated  by  U.S.  citizens,  witli  diversification  of  ownership.  T« 
intent  of  Congress  to  protect  tlie  viewing  public  in  these  respects 
lends  to  all  viewers,  and  it  ''is  unrealistie-  to  overlook  the  fact  tl 
through  the  community  .systems"  the  subscribing  iHemt)ers  of  ( 
juiblic  "are  receiving  and  are,  in  a  sense,  being  served  by  the  prograi 
of  the  originating  station."  Clarkabnrg  I'ubl/xhinff  Co.  v.  Fede^ 
f'omnvi/niri/tiov.s  C'omiui.'i.iion.  255  F.  2d  511,  517  (C.A.D.C.).  CA''. 
operators  det^nnine  what  their  subscribers  shall  view,  and  being  ft 
of  all  regulation,  need  not  be  citizens,  can  achieve  unlimited  conc'i 
tratioii  of  control,  may  censor,  advertise  without  sponsorship  idei 
fication,  and  ignore  the  "fairness  doctrine"  and  equal-time  retptii 
ments  for  political  broadciists.  i 

16.  Boise  accordingly  urges  that  Commission  jurisdiction  over  ( 
CATV  is  necessary  to  achieve  the  purposes  of  sections  310,  315,  jn 
317  of  the  Communications  Act,  as  well  as  to  effectuate  the  Conuni 
sion's  fairness  and  diversification  policies,  and  can  validly  be  assert, 
under  the  doctrine  of  .1  meriran  Triirl-iitg  As.iorinfiou  v.  I'nifed  Stai 
344  U.S.  2!)8.  Alternatively,  in  the  event  that  the  Co)umission  docic 
against  asserting  jurisdiction  on  the  basis  of  its  present  authori, 
Boise  seeks  the  imposition  of  a  freeze  on  all  microwave  grants  1 
CATV  use.  or  at  least  those  which  would  extend  station  signals  mo 
than  100  miles  from  the  transmitter,  to  protect  the  integrity  of  I 
table  of  assigmnents  pending  the  enactment  of  legislation  in  this  fi( 
and  the  finalizatiou  of  administrative  rules.    It  further  suggests  tl 
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tuislator  stations  and  CATV  systems  should  be  accorded  like  treat- 
rait  by  the  Commission,  i.e.,  that  translators  should  not  be  barred 
hm  obtaining  microwave  facilities  if  they  are  made  available  for 
{VTY  use  and  that  the  rebroadcast  permission  required  for  trans- 
lors  under  section  325(a)  of  tlie  Communications  Act  should  simi- 
1  -ly  apply  to  CATV  operations. 

|17.  {d)  The  Westinghouse  petition. — Westinghouse  ^  petitions  the 
()mmission  to  exercise  plenary  jurisdiction  over  all  CATV  sj'stems, 
rstitute  a  new  factfinding  and  rulemaking  proceeding  directed  to  all 
jiases  of  CATV  concern,  and  consolidate  the  proceedings  in  doc^kets 
:t)s.  14895  and  15233,  docket  Xo.  15415  (with  respect  to  CATV  owner- 
fip  by  broadcast  licensees),  and  RM  672  (tlie  ABC  petition)."  Spe- 
ificaliy,  Westinghouse  recommends  that  CATV  be  limited  to  those 
•eas  outside  the  overlapping  grade  A  contours  of  three  or  more  com- 
■1'  i;il  television  broadcast  stations,  except  where  it  seeks  only  to 
]()\  ide  better  reception  of  local  signals  in  poor  reception  jwckets,'  and 
!5o  that  CATV  be  barred  for  a  reasonable  period  from  entering  any 
ro-station  market  where  a  construction  jiermit  has  been  secured  for 
;  bird  station. 

18.  Taking  the  position  tliat  CATV  in  its  original  role  as  an  exten- 
nn  of  service  to  inade(]uately  served  areas  is  a  necessary  and  desirable 
lijunct  of  television  broadcasting,  Westinghouse  states  that  the  prin- 
<pal  cause  for  alann  today  is  the  altered  direction  of  present  CATV 
j-owtli  into  larger  and  larger  markets — many  with  three  or  more 
!:isting  stations.  It  points,  inter  alia,  to  the  six  pending  applieaiion.s 
:ir  CATV  francliises  in  Philadelpliia  (noting  that  one  of  the  ajjpli- 
t.nts  has  announced  his  infoution  to  s]>end  approximately  $40  million 
'  the  develo|)inent  of  a  Pbiladelphia  system)  ;  to  the  contract  signo<l 
y  Mohawk  Valley  Community  Antenna  for  installation  of  a  CATV 
f'stem  with  60,000  possible  connections;  and  to  the  award  of  a  CATV 
I'anchise  for  the  suburban  Philadelphia  community  of  Upper  Darby 
'hich  is  intended  to  be  '"the  nucleus  of  CATV  systems  to  serve  many 
'Iditional  areas  in  the  Delaware  Valley."  Westinghouse  predicts 
liat  within  the  next  3  months  applications  for  CATV  franchises  will 
?  filed  in  evei-y  major  city  of  the  country,  and  that  the  final  step  in 
16  development  of  CATV  will  be  a  nat  ional  CATV  "net  work"  making 
!1  the  channels  of  New  York,  Los  Angeles,  and  perhaps  other  major 
ities  available  from  coast  to  coast. 

19.  In  the  view  of  Westingh(Mise,  the  rapid  and  unregulated  growth 
f  CATV  in  this  direction  endangers  the  Connnission's  blueprint  for 
^levision  service,  as  set  forth  in  the  sixth  rejiort  and  order,  and  will 
'ustrate  Commission  policy  with  regard  to  l^HF.  It  has  been  estab- 
shed,  Westinghouse  claims,  that  I''HF  stations  have  a  much  better 
lance  of  success  in  the  major  metropolitan  areas  where  the  oppor- 


^  Westin;;house  hases  its  interest  in  this  matter  on  its  position  as  a  licensee  of  tele- 
sion  stations  in  Boston.  Baltimore,  Pittshnrgh.  ClevoI.Tncl.  and  San  Francisco,  ami  on 
le  fact  that  a  CATV  microwave  common  carrier  and  four  CATV  s.vstems  are  owned  by 
R  parent  corporation.  Westln^honse  l^lectric  Corp.  Westinphonse  also  asserts  an 
terest  on  the  basis  of  Its  .status  as  an  independent  program  prodncer  and  distributor. 
^  A  "motion  in  support  of  petition  for  consolidatio'i  of  proceedin-rs  and  iii  opi"'-^ition 
'assertion  of  Jurisdiction  over  Couiinnnit.v  Antenna  Television  S.vstems."  filcil  bv  National 
ammunitv  Television  Association  Inc..  on  Feb.  IS,  1965,  apparently  al.so  seeks  con- 
illdation  of  docket  No.  155S6. 
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tunity  for  broad  advertising  support,  exists.  Because  of  the  all-char  jl 
recei\er  legislation,  the  growth  of  UHP"  might  be  st^ibilized  by  e 
promise  of  steadily  increasing  audiences  but  for  investor  uncertai  j 
about  the  trend  of  CATV.  Westinghouse  states  that  if  allowed  i- 
restricted  growth,  CATV  will  almost  certainly  impede  the  deveh- 
ment  of  new  stations  in  markets  otherwise  capable  of  supporting  th  i, 

20.  Westinghouse  further  states  that  CATV  entry  nrto  the  lar  r 
markets  will  undoubtedly  have  an  adverse  effect  upon  much  of  .e 
independent  programing  now  presented  by  stations  in  those  mark  5, 
and  on  Westinghouse's  own  activities  as  an  independent  progra 
source.  Iir  keepnig  with  the  Commission's  policy  of  fostering  divers  y 
of  programing  sources,  Westinghouse  has  actively'  endeavored  to  :- 
velop  independent  programing,  such  as  the  '"PM  East  and  PM  We" 
series,  the  "Mike  Douglas"  show,  "The  Steve  Allen  Show,"  the  "C  J 
War"  series,  and  "That  Eegis  I'hilbin  Show."  If  programs  suchs 
these,  which  ordinarily  would  be  sold  to  many  independent  stati<s 
across  the  Nation,  are  carried  by  CATV  into  their  markets,  many'f 
these  stations  would  be  unwilling  to  purcliase  the  programs.  Tli;, 
Westinghouse's  economic  base,  upon  which  such  substantial  progra - 
ing  efforts  necessarily  depend,  would  gradually  be  destroyed  by 
abdity  to  make  sufficient  sales.  Assuming  a  fi-year  gr-owth  of  C.\ 
systems  in  the  East  on  the  scale  established  during  the  last  2  ypu 
Westinghouse  states  that  the  cumulative  adverse  effect  on  indepcnd't 
programing  sources  in  the  larger  markets  would  indeed  be  serious. 

21.  Westinghouse  contends  tliat  its  propo.sal  for  barring  CAO' 
from  areas  wjiich  now  or  in  the  near  future  will  be  served  by  th  ? 
commercial  stations,  would  furtlier  tlie  public  interest  and  effecli 
reasonable  accommodation  of  the  conflicting  interests  of  the  televisii 
broadcast  and  CATV  industries,  in  harmony  with  the  Conunissioi 
policy  on  the  development  of  stations.  It  urges  that  tlie  millionsl 
Americans  throughout  the  United  States  living  in  areas  not  sen! 
by  three  or  more  tele\'ision  signals,  and  therefore  unable  to  receii 
the  major  programing  sen-ices,  should  not  be  compelled  to  wait  ■ 
definitely  for  service.  CATV  can  fill  the  television  needs  of  sul 
areas  today,  and  should  be  allowed  to  do  so,  since  tlie  larger,  m(! 
densely  populated  areas  offer  more  promise  for  new  T'lIF  stations! 
the  near  future  than  low-density  areas.  AViiile  CATV  would  jirobal' 
have  some  adverse  economic  impact  on  existing  stations,  this  iinp^ 
is  off.set  in  one-  and  two-station  markets  by  the  susbtantial  bene; 
accriiing  to  the  public  in  the  additional  program  choices  provided  ! 
CATV.'"  No  corresponding  benefit  can  be  demonstrated  in  tliree  ' 
more  station  markets,  wheie  the  contril)ution  of  CATV  is  minim' 
In  such  markets.  CATV  can  ofTor  the  viewing  public  little  more  tli 
a  duplication  of  programing  which  either  has  been  or  soon  will 
available  via  the  local  staticms.  Moreoxer,  the  pos.sible  loss  to  t 
public  is  much  greater  l>ecause  of  the  eroding  effect  CATV  would  ha 
on  the  sources  of  independent  progi-aming.  Accordingly,  Westin 
liouse  believes  that  barring  CATV  from  such  areas  wlnle  permittii 

"  Westinghouse  would  make  an  exception  for  two-station  markets  where  a  construct' 
permit  for  a  third  station  has  been  granted,  permitting  CATV  only  In  the  event  the  th 
station  was  not  on  the  air  after  a  reasonable  period,  like  6  months. 
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to  serve  all  areas  not  adequately  receiving  the  three  major  prograni- 

j  sources  would  provide  a  tremendous  benefit  in  terms  of  increased 

vice  to  millions  of  Americans,  while  maintaining  CATV  in  its  tra- 

ional   jjosition    as   a   fill-in   service   complementary    to   television 

('■adcasting. 

!2.  Westingliouse  strongly  urges  that  it  is  imperative  for  the  Com- 
rssion  to  stay  immediately  the  commencement  of  operations  by 
\T\''s  in  those  areas  which  now  or  in  the  near  future  will  be  served 
( three  or  more  commercial  stations  pending  the  adoption  of  final 
'.;iiIations  to  this  effect.  It  states  that  once  CATV  franchises  are 
iintcd  in  the  larger  markets  and  construction  is  commenced  )>ursuant 
(hose  grants,  the  Commission  will  in  fact  have  lost  effective  control 
I  television  allocations  in  those  areas.  Should  even  a  small  part  of 
1=  anil)itious  $40,000,000  Philadelphia  CATV  plan  be  consummated, 
!  practical  and  legal  difficulties  which  the  Commission  would  en- 
mter  in  attempting  to  revei-se  the  situation  would  be  virtually  in- 
•moimtable.  Moreover,  prompt  Commission  action  is  asserted  to  be 
ential  to  remove  the  uncertainty  as  to  the  future  role  of  CATV 
ich  is  discouraging  investment  in  new  UHF  facilities.  "Westing- 
use  states  that  if  the  Commission  fails  to  act  within  the  reasonably 
ir  future,  "VVestinghouse  will  be  obligeil  to  file  "]>rotective"  applica- 
ns  for  CATV  franchises  in  those  cities  it  now  serves  through  tele- 
ion  broadcasting  when  applications  are  filed  by  others,  even  though 
lagreeinc:  in  principle  that  these  adequately  served  markets  should 
open  to  CATV. 

ji3.  (e)  The  MST  petition  for  mlemaking. — The  MST  petition  for 
Inprehensive  rulemaking  governing  all  CATV  systems  renews,  with 
ine  am])lification,  the  jurisdictional  arguments  made  by  the  other 
[titioners.  In  support  of  its  rpfjupst  for  prompt  rulemaking  action 
id  a  stay  of  microwave  grants  i)ending  the  adoption  of  rules,  MST 
ges  that  "CATV's  rapidly  accelerating  movement  away  from  its 
j5toric  and  proper  role  as  an  auxiliary,  'fill-in'  service  bringing  tele- 
(iion  to  areas  unable  to  receive  off-the-air  broadcast  service  poses  a 
ave  threat  to  the  growth  of  commercial  and  educational  ITHF  tele- 
,iion,  to  the  integrity  of  the  nationwide  system  of  television  alloca- 
>ns,  and  to  the  continuation,  improvement,  and  expansion  of  free, 
mpetitive,  local,  and  area  television  bi-oadcasting  generally.''  MST 
ites  that  regulation  of  microwave  CATV  only,  and  the  imposition 
carriage  and  nonduplication  requirements  alone,  woidd  be  insuffi- 
!nt  to  avert  the  threat.  It  asserts  that  the  present  trend  of  CATV 
velopment,  //  unchecked  and  inadequately  regulated,  would  disrupt 
e growth  of  I"HF  television  and  frustrate  the  goals  of  the  all-channel 
ceiver  legislation;  could  lead  to  the  destruction  of  the  system  of 
levision  allocation  through  fractionalization,  blacking  out,  or  im- 
iring  local  and  area  broadcasting  service;  and  might  prove  to  be 
e  means  of  a  gradual  transition  from  advertiser-supported  free  tele- 
=;ion  to  pay  TV.  MST  urges  that  CATV  must  be  confined  to  its 
oper  role  as  an  auxiliary  "fill-in"  service,  bringing  television  service 
to  areas  which  cannot  be  expected  to  receive  off-the-air  broadcast 
rvice  now  or  in  the  near  future;  for,  CATV  can  appropriately  sup- 
ement,  but  must  not  supplant,  television  broadcast  service. 
1  F.c.c.  2a 
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24.  Accordingh',  MST  requests  the  Commission   to  asseit  jur- 
diction  over  rt^/1::'ATV  systems  without  further  delay,  pursuant  to  ; 
existing  authority,  and  to  proceed  expeditiously  towards  the  adoptit 
of  rules  which  would  achieve  adequate  regulation,  since  the  "longf 
action  is  delayed,  the  more  serious  the  impact  of  CATV,  the  mc,' 
uncertain  the'rules  of  the  game,  and  the  less  etiective  the  actioi 
Pending  the  adoption  of  rules,  MST  seeks  a  stay  on  microwave  gran 
for  CATV  use.    It  states:  "Such  a  stay  is  warranted  here  because 
the  scope  of  the  problem,  because  conditions  ai-e  changing  at  a  raji 
pace,  and  because  there  are  now  no  Commission  rules  dealing  in  ai; 
way  with  CATV  except  as  to  limited  technical  matters.    Additional 
the  Commission  should  put  on  notice  all  persons  who  now  operate 
who  propose  to   operate   CATV   systems   that   CATV   operatioi 
whether  or  not  microwave  relay  is  used,  will  be  subject  to  regulatic 
and  that  some  CATV  systems  may  be  required  to  modify  or  cut  bai 
their  operations."  _  i 

25.  Specifically,  MST  requests  the  Commission  to  initiate  rulema 
ing  of  general  applicability  which  would — 

(1)  Provide   appropriate  standards   to  govern   the   technical  quality 
signals  distributed  by  CATV ; 

(2)  Prevent  CATV  from  duplicating  within  a  specified  period,  the  pi 
graming  of  television  broadcast  stations  which  serve,  or  which  norma 
would  l)e  expecte<l  to  serve,  the  community  in  question,  and  estalilish  ))rof| 
classifications  to  determine  the  circumstances  under  which  CATV  will  r 
duplicate  the  programing  of  a  stjition  :  i 

Ci)   Subject  to  nonduplicaticm  n>quirements,   require  the  CATV  syste 
to  carry  the  signal  of  any  station  within  the  grade  B  or  better  contour 
which  the  community  served  by  the  CATV  is  located  : 

(4)   Permit  a  signal  to  be  carried  by  CATV  (mly  if  the  community 
located  within  a  prescribed  signal  contour  of  the  station  carried,  or  is  clos: 
than  a  specified  distance  from  the  station,  or  is  consistent  with  a  standa. 
c-ombining  both  distance  and  signal  contours ;  " 

(3)  Limit,  with  resiiect  to  television  and  visual  material  generally,  CAT. 
systems  to  reception  and  simult.Tneous  retransmission  of  broadcast  signa 
without  Insertions  or  deletions  ; 

(G>  Require  the  filing  of  full  information  with  respect  to  ownersh 
Interest-s  in,  direct  and  indirect  control  of,  and  olliccrships  and  directorshij 
in  CAT\'  facilities.  [ 

Discussion  ' 

26.  The  above-described  petitions  raise  substantial  questions  of  fir; 
diimentAl  importance  to  the  Commission's  responsibilities  under  tl 
Communications  Act.  We  discuss  in  part  I  lx>low  the  requests  f( 
Conunission  action  to  extend  the  requirements  of  dockets  Nos.  148f 
and  15233  to  all  CATV  sj-stems,  and  in  part  II  the  additional  quei' 
tions  presented  by  petitionei-s'  requests  for  other  measures. 

PART   I 

2'7.  Insofar  as  petitioners  urge  that  tlie  mles  governing  CATV  sy 
terns  using  microwave  should  extend  to  all  CATV  systems,  we  are  i, 
agreement.  It  has  already  been  detennined  in  the  report  and  ordi, 
in  dockets  Xos.  14895  and  15233  that  CATV  systems  should  carry  locii 

"  In   a   policy  statement   submitted   to  the   Commission,   MST   suggested   the   grade 
contour  of  the  station  carried,  or  a  distance  of  80-90  miles. 
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tations  without  duplication.  The  considerations  underlying  our 
inclusion  that  this  is  necessary  in  the  public  interest  to  avoid  unrea- 
onable  competitive  disadvantage  and  prejudicial  effect  on  existing 
nd  potential  television  broadcast  service,  apply  equally  to  all  CATV 
ystems  and  need  no  elaboration  here.  The  main  questions  are  there- 
ore  (1)  whether  the  Commission  can  appropriately  proceed  on  the 

asis  of  its  present  statutory  authority,  and  (2)  whether  there  are  any 
Special  problems  of  substance  or  procedures  inherent  in  an  extension 
i  the  carriage  and  nonduplication  requirements  to  nonmicrowave, 
Ir so-called  off-the-air  CATV  systems. 

;  28.  The  Commission's  jurisdiction  to  regulate  nonmicrowave  CATV 
ystems  under  the  present  provisions  of  the  Communications  Act  is 
bvionsly  subject  to  reasonable  diffei'ence  of  opinion.  We  have  on 
liore  than  one  occasion  in  the  past  concluded  tliat  the  Communica- 
(ions  Act,  without  amendment,  probably  would  not  support  broad 
urisdiction,  though  not  disclaimmg  jurisdiction  to  prevent  adverse 
i/ATV  impact  on  television  broadcasting.^^  Moreover,  we  have  previ- 
lusly  taken  the  position  that  clarifying  legislation  would  be  appro- 
priate, even  assuming  present  jurisdiction,  and  have  recommended 
ucli  legislation  to  Congress.  While  the  86th  Congress  gave  extensive 
'onsideration  to  some  of  the  various  proposals  submitted  by  the  Com- 
mission and  others,  no  legislation  was  enacted  and  l)ills  introduced  in 
jubsequent  Congresses  received  no  action."  However,  neither  the 
|7ommission's  prior  pronouncements  nor  the  failure  of  Congress  to  act 
'avorably  on  clarifying  proposals  is  determinative  of  tlie  legal  ques- 
!ion  of  the  Commission's  jurisdiction  and  authority  over  olf-the-air 
,]ATV  systems  under  the  existing  provisions  of  the  Communications 
fLCt.  Ilelvermg  v.  CUIford,  309  U.S.  ;U1,  337-338;  United  States  v. 
Price,  361  U.S.  304,  310-313;  American  Tinwldng  Assoc,  v.  United 
ftates,  344  U.S.  298,  314;  Carter  Mountain  Transmission  Corp.  v. 
f.C.C.,  321  F.  2d  359,  364  {C.A.B.C),  cert.  den.  375  U.S.  951  (1963). 

29.  Petitioners  have  made  a  strong  case  in  support  of  present  juris- 
diction. We  have  carefully  reexamined  the  pertinent  provisions  of 
he  Communications  Act  in  light  of  their  arguments  and  the  authori- 
|ies  cited.  Upon  such  reconsideration,  we  conclude,  for  the  reasons 
;et  forth  in  the  attached  memorandum  as  to  jurisdiction,  that  CATV 
ystems  are  engaged  in  interstate  communication  by  wire  to  which  the 

"  See  Frontier  Broadcasting  Co.  v.  Collier,  16  Pike  &  Fischer,  R.R.  1005  ;  Report  a7id 
irder  in  Docket  No.  121,1,3,  26  F.C.C.  403  ;  Distribution  of  Television  Programs  hy  CATV 
'ystems,  FCC  62-871. 

"Following  tlie  report  and  order  in  doclcet  No.  12443,  siiprn,  the  Commission  recom- 
nended  that  the  Congress  amend  the  Communications  Act  to  require  CATV  systems  to 
'htain  the  consent  of  the  stations  whose  signals  they  transmit,  and  to  carry  the  signal 
f  tlie  local  station  (without  degradation)  upon  request.  These  proposals  were  emhodied 
a  S.  1801,  and  H.R.  6748,  Introduced  in  the  86th  Congress,  including  S.  S653  (providing 
or  the  licensing  of  C.\TV  systems)  and  S.  2303  (providing  for  the  issuance  of  certif- 
cates  of  convenience  and  necessity).  The  Communications  Subcommittee  of  the  Senate 
Committee  on  Interstate  and  Foreign  Commerce  held  hearings  on  these  biUe.  and  several 
;thpr  bills  which  involved  CATV  systems,  including  S.  1739,  S.  1741,  and  S.  1886.  On 
iept  8.  1959.  the  Committee  on  Interstate  and  Foreign  Commerce  reported  favorably  on 
!.  2653.  S,  Rept.  923,  86  Cong.,  1st  Sess.  In  1960.  following  2  days  of  debate  on  the 
loor  of  the  Senate  (106  Cong.  Rec.  10326.  10344.  10107,  and  10520),  S.  2653  was  re- 
ommitted  to  the  Committee  on  Interstate  and  Foreign  Commerce  by  one  vote.  106  Cong. 
{ec.  10547.  As  a  result,  no  legislation  relating  to  CATV  systems  was  enacted  in  the 
i6th  Congress.  In  the  S7th  Congress,  the  Commission  proposed  S.  1044.  and  H.R.  RS40, 
rhich  would  have  expressly  authorized  the  Commission  to  issue  rules  for  the  protection 
if  stations  providing  locally  originated  television  programs.  These  bills  received  no 
ction.  The  Commission  proposed  no  legislation  to  the  88th  Congress,  and  no  action  was 
akcn  on  any  bills. 

1  F.C.C.  2d 

15 
t36-331  O — 66 2 


CATV  46. 

provisions  of  the  Communications  Act  are  applicable  (sees.  2(a)  an( 
3(a),  47  U.S.C.  152(a)  and  153(a)).  It  would  further  appear  tha 
the  Commission's  statutory  powers,  particvdarly  under  sections  4(i) 
?>03  (f),  (h),  and  (r),  include  authority  to  promulgate  necessary  an( 
reasonable  regulations  to  carry  out  the  provisions  of  sections  1  an( 
307(b)  of  the  act  and  to  prevent  frustration  of  the  regulatory  schem 
by  CATV  operations,  irrespective  of  the  use  of  microwave." 

"  30.  For  the  reasons  set  forth  in  the  report  and  order  in  dockets  Noj 
14895  and  15233,  it  is  desirable  to  e.xtend  the  requirements  ther 
adopted  to  all  CATV  systems.  We  have  accordingly  decided  to  in 
stiture  rulemaking  to  that  effect.  Although  no  specific  rules  ar 
a])peiided,  it  is  proposed  to  make  the  substantive  provisions  of  tlv 
rules  adopted  in  dockets  Xos.  14805  and  15233  applicable  to  all  CAT"\ 
systems.  We  repeat  that  two  particular  issues  are  raised — {i)  th 
Commission's  authority  to  promulgate  such  rules  and  (il)  the  problem 
of  sulxstance  or  procedure  posed  by  rules  going  to  nonmicrowavi 
CATV  systems.  In  the  latter  respect  we  also  point  out  that  we  shal 
take  into  account  the  exj^erience  gained,  or  additional  information  re 
ceived,  as  a  result  of  interim  operation  under  the  revised  provision; 
adopted  in  dockets  Xos.  14895  and  15233,  prior  to  their  becoming  gen 
orally  applicable.  In  this  way,  we  shall  be  in  a  position  (assuming 
favorable  resolution  of  the  jurisdictional  issue)  to  promulgate  rule 
affecting  all  CATV  systems  and  fully  and  fairly  implementing  tli( 
imblic  interest  both  with  respect  to  establishment  and  maintenance  o 
local  broadcast  service  and  the  provision  of  multiple  television  services 
See  pa ragraph  fi,  FCC  6.5-335,  issued  this  day." 

3].  Other  matters  should  be  pointed  up.  WTiile  we  have  initially 
concluded  tluit  we  have  jurisdiction,  we  would  carefully  considei 
comments  addres.sed  to  this  aspect.  The  attached  memorandum  pre 
sents  the  case  for  jurisdiction — a  stron":  one  in  our  vi-w — and  is  se'' 
out  in  order  to  atTord  the  interested  parties  a  full  oppo.i  unity  to  direct 
their  comments  to  tliat  case.  Second,  we  adhere  to  our  position  thav 
clarifying  legislation  would  be  desirable,  and  have  no  intention  ov 
bypassing  congressional  action  in  this  field.  We  are  clearly  conceniec' 
here  with  new  and  important  question.s  of  policy  and  law  in  the  com 
mTmications  field.  That  being  the  case,  the  Commission  would  wel 
come  (?')  a  congressional  guidance  as  to  policy  and  (//)  congressiona' 
clarification  of  our  authority,  which  would  lay  the  troublesome  juris 
dictional  qiiestion  at  rest.  It  is  our  miderstanding  that  hearings  wil" 
shortly  connnence.  The  information  gathered  in  this  proceeding  will 
we  tliink,  be  of  assistance  to  the  Congress  in  its  consideration  of  the 
matter.  In  short,  by  instituting  this  proceeding,  we  shall  gathei 
essential  data,  both  for  tlie  Commission  and  the  Congress,  and  wil 
have  conserved  valuable  time  and  be  in  a  position  to  take  final  effective 
action  in  either  of  two  eventualities:  (/)  Congress  has  enacted  legis- 
lation in  this  field  which  does  not  preclude  the  Commission  fron 

'*  In  Initially  reaching  this  concliLslon.  we  have  considered  the  various  comments  sub 
mitti-d  in  opposition  to  the  ABC  and  other  petitions. 

'^  Since  there  has  been  extensive  examination  of  the  matters  In  dockets  Nos.  14895  an( 
15238  a  shorter  time  for  fiUnii:  comments  and  reply  comments  on  part  I  will  therefor( 
be  scheduled.  We  are  unable  to  asree  with  Springfield's  contention  that  immediate  rellel 
Is  procedural  in  nature  or  to  conclude  that  summary  procedures  would  be  proper.  ' 
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iroimilatiiifr  rules  along  the  lines  of  those  adopted  in  dockets  Nos. 
14895  and  lo233;  or  (2)  no  legislation  is  forthcoming,  and  the  com- 
neiits  in  the  rulemaking  proceeding  lead  to  the  conclusion  that  the 
r'omniission  does  have  present  jurisdiction  to  extend  the  substantive 
provisions  of  the  rules  adopted  In  the  above  dockets  to  all  CATV  sys- 
ems,  whether  or  not  thev  use  microwave  facilities.  In  the  latter 
event,  we  would  be  remiss  in  our  statutory  duties  if  we  had  failed  to 
exercise,  without  undue  delay,  our  existing  jurisdiction  and  authority 

0  promote  a  public  interest  in  this  important  area.  The  rulemaking 
proceeding  instituted  by  tliis  notice  will  thus  be  conducted  concurrently 
.vith  legislative  consideration,  with  final  Commission  decision  withheld 
'or  an  appropriate  period  to  afford  Congress  an  opportunity  to  act. 

1  32.  Tliird,  in  tlie  event  that  it  is  ultimately  determined  that  the 
Commission  has  jurisdiction  over  all  CATV  systems,  we  do  not  con- 
template regulation  of  such  matters  as  CATV  rates  to  subscribers,  the 
•stent  of  the  service  to  be  jjrovided,  or  the  award  of  CATV  franchises. 
\part  from  the  areas  in  wliich  the  Commission  has  specifically  in- 
'licated  concern  and  until  such  time  as  regidatory  measures  are  pro- 
posed, no  Federal  preemj)tion  is  intended.  Kather,  we  view  our  role 
,is  one  of  cooperating  with  local  francliising  authorities  and  State 
•egulatory  commissions  to  tlie  maximum  extent  possible,  such  as  by 
naking  infoiniation  available  to  them,  consulting  with  i-esjject  to 
echnical  standards  for  CATV  operations,  etc. 

I  33.  Fourth,  in  dockets  Nos.  14895  and  15233  we  decided  tliat  tlie 
niblic  interest  would  be  served  by  some  accommodation  which  would 
jermit  a  CATV  S3'stem  to  duplicate  the  programs  of  a  local  station  in 
rolor  where  the  station  transmits  only  in  black  and  white  (i-e})oi-t  and 
irder  in  dockets  Nos.  14895  and  15233,  par.  143).  However,  we  were 
mable  to  determine  without  furtlier  information  whethei-  this  excep- 
ion  should  apply  across  the  board  or  whether  the  (WTV  system 
should  be  recpiiied  to  make  a  showing  that  a  certain  munber  or  per- 
centage of  its  sub.scribei-s  possess  color  receiving  sets  before  color 
luplication  would  be  pennitted.  Accordingly,  connnents  are  requested 
IS  to  whetlier  the  rules  should  require  a  threshold  showing  by  the 
pATV  and,  if  so,  what  kind  of  showing  would  be  a))pro]u-iate. 
iVliether  or  not  tlie  Connnission  adopts  ndes  going  to  all  CATV 
systems,  the  connnents  received  will,  in  any  event,  be  applicable  to 
nicrowave  CATV  systems. 

;  34.  We  will  consider  in  this  proceeding  the  question  of  whether 
here  should  be  some  kind  of  transition  j^eriod  before  tlie  cairiage  pro- 
,'isions  are  made  fully  applicable  to  microwave  and  nomuicrowave 
CATV  systems  with  limited  channel  capacity.  It  is  coiucmplated 
ihat  a  questionnaire  will  be  mailed  to  every  known  CAT^'  operator 
n  tlie  near  future  seeking  specific  infonnation  to  assist  in  making  this 
letermination  (see  FCC  6.5-335,  par.  161).  In  the  event  tliat  any 
UATV  operator  is  inadvertently  omitted  from  such  distribution,  a 
bpy  of  the  questionnaire  will  be  supplied  upon  request  to  the 
Commission. 

35.  Tlie  proceedings  in  dcx-kets  Nos.  14895  and  15233  were  jirimarily 
'oncerned  with  conmiercial  rather  than  educational  television  .stations 
(ETV).  While  the  carriage  requirements  were  made  applicable  to 
,   1  F.C.C.  2d 
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educational  stations,  the  nonduplication  provisions  were  not,  sine 
many  of  the  i)ertinent  considerations  are  obviously  not  present  in  th 
case  of  ETV.  We  recogiiize,  however,  that  the  carriage  requirement 
alone  may  not  be  sufficient  to  promote  the  sound  growth  of  Iocs 
educational  stations.  Accordingly,  information  is  requested  in  thi 
proceeding  as  to  the  nature  of  any  further  problems  of  ETV  arisin ' 
from  CxlTV  operations  and  what  Commission  action  might  b 
appropriate. 

36.  We  are  also  interested  in  such  questions  as  whether  the  can-iag 
and  nonduplication  i-equirements  should  be  extended  to  protect  statior 
owned  translators,  which  are  located  outside  the  station's  predicte 
grade  B  contour,  so  as  to  encourage  these  olT-tlie-aii-  facilities.  I 
protection  were  to  be  accorded  such  translator  facilities,  should  th 
rales  be  along  the  lines  of  those  adopted  for  local  stations,  or  woul 
different  provisions  be  more  apropriate?  Conversely,  some  of  th 
comments  in  dockets  Xos.  14895  and  15-233  siiggested  that  statior 
owned  transhitore  should  be  precluded  from  duplicating  the  progran: 
of  local  stations.  Interested  persons  are  invitetl  to  address  themselve 
in  this  proceeding  to  the  question  of  whether  there  is  a  problei 


warranting  action.^" 
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37.  The  petitions  also  raise  broader  questions  of  substance  concen 
ing  CATV  development,  both  microwave  and  nonmicrowave,  whici 
were  not  involved  or  settled  in  dockets  Xos.  14895  and  15233.  Thus, . 
is  asserted  (1)  that  the  trend  of  CATV  entiy  into  large  populatio 
centere  like  Phihidelphia  and  Cleveland  poses  a  threat  to  the  develoi 
ment  of  independent  stations  and  progi'am  .sources,  which  will  not  t 
averted  by  the  carriage  and  nonduiilication  requirements  and  whic 
may  frustrate  the  goal  of  the  all-channel  receiver  legislation  in  tli 
communities  with  the  most  immediate  promise  for  new  UHF  facil 
ties.  It  is  also  asserted  (2)  that  generalized  restrictions  on  the  di; 
tance  the  signal  of  a  television  station  may  be  extended  beyond  tl. 
station's  contour  are  necessary  in  order  to  prevent  the  multiplicity  c 
local  stations  contemplated  by  the  sixth  report  and  order  from  bein 
ultimately  displaced  by  a  CATV  "network"  distributing  the  Ne^ 
York,  Chicago,  and  Los  Angeles  stations  nationwide.  And  it  is  as 
serted  (3)  that  CATV  .systems  should  be  required  to  select  the  statior 
they  carry  in  an  order  of  priority  detennined  by  the  distance  of  eaci 
station  from  the  system,  i.e.,  that  tlie  system  should  carry  neare 
stations  in  preference  to  more  distant  ones,  .so  as  to  avoid  "leay/ 
frogging.''  Xext,  the  petitions  raise  a  question  (4)  as  to  whethe 
CATV  systems  .should  be  limited  to  receiving  and  simultaneously  rt, 
transmitting  television  broadcast  signals  without  addition  or  deletioi 
or  should  be  subject  to  .sections  315,  317,  and  310  of  the  act  and  variou 
Commission  policies  (e.g.,  the  "fairness  doctrine"  and  concentratio 
of  control  policies) .  A  related  question  is  presented  as  to  the  possibl 
development  of  combined  CATV-pay  TV  operations  and  the  need  fc 
regulation  to  avoid  adverse  consequences  to  the  free  television  broao' 

"  In  this  connection,  comments  are  requested  on  the  extent  to  which  networks  ar 
otner  program  suppliers,  through  contracts  or  otherwise,  affirmatively  restrict  duplicatlc 
by  translators. 
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;ast  service.  And  (5),  it  appears  to  the  Commission  that  there  are 
)ther  areas  of  concern. 

38.  For  the  I'easons  next  set  forth,  we  believe  that  inquiry  to  ascer- 
ain  the  facts  in  each  of  these  areas  is  warranted  in  the  public  interest. 
The  inquiry  will  develop  information  upon  which  we  can  determine 
ivhether  rules  or  legislative  proposals  to  the  Congi-ess  are  appropriate. 

(1)  Effeif  on  Development  of  Independent  {Nonnetioork) 
UHF  Stations 

1 

j  39.  Of  concern  to  the  Commission  is  the  mushrooming  entiy  of 
DATV  into  major  centers  of  population  insofar  as  this  aifects  tlie 
)pportunities  for  new  UHF  stations.  The  developing  pattern  of 
pATV  described  bj-  petitioners  is  confinned  by  the  CATV  industry 
tself  as  an  augury  of  coming  events.  The  largest  CATV  group, 
tt.  &  B.  American  Corp.,  recently  advised  its  stockholders  that  CATV 
ictivity  in  larger  cities  is  of  first  importance  among  significant  CATV 
developments,  stating : 

I  First,  and  of  overriding   importance,  is  the  shift  of  CATV  strength  to 

a  new  locus.     The  centers  of  the  most  intense  CATV  development  now  are 
j       the  very  large  cities.     In  the  past  our  attention  was  focused  on  the  smaller 
markets  and  in  these  we  reached  about  2  i)ercent  of  the  Nation's  television 
population. 

But  today  we  are  in  the  throes  of  spirited  competition  for  the  develop- 
ment of  cities  such  as  New  York,  Philadelphia,  Cleveland,  Birmingham, 
Syracuse,  Rochester,  Wilmington.  Norfolk,  the  entire  Stale  of  C<innecticut. 
and  entire  counties  such  as  the  37  cities  of  Camden  County,  N.J.,  all  of 
Montgomery  and  Chester  Counties,  Pa.,  etc.  Baltimore  will  be  the  next  large 
U.S.  city   to  receive  multiple  CATV  franchise  applications. 

The  competition  for  CATV  franchises  is  unparalleled  in  the  histoiy  of 
American  communications.  It  exceeds  even  the  pell-mell  scramble  for 
tele\nsion  broadcasting  permits  that  occurred  throughout  the  United  States 
in  the  first  few  months  after  the  long  television  freeze  in  the  late  forties  and 
fifties.  We  learn  that  new  CATV  systems  are  being  sought  or  authorized 
at  the  rate  of  one  a  day.  It  is  reported  that  at  the  end  of  1964,  700  cities 
throughout  the  Nation  were  entertaining  CATV  proposals. 

In  virtually  every  instance  these  authorizations  are  fought  for  in  iuten- 
'  sively  competitive  proceedings  before  local  governing  bodies.  The  appli- 
I  cants  represent  a  cross  section  of  the  most  prominent  companies  in  the 
I  Nation.  For  example,  in  Philadelphia  they  include  the  Philadelphia  Bul- 
I  letin,  Storer  Broadcasting,  the  Pliiladelphia  Inquirer-Triangle-Annenberg 
interests,  a  number  of  well  financed  influential  local  groups,  and  a  sprin- 
'        kling  of  large  CATV  organizations. 

1^  40.  The  shift  in  the  locus  of  CATV  activities  to  the  larger  cities 
IS  cause  for  concern  as  to  the  effect  on  UHF  and  the  stated  goal  of 
Congress  in  enacting  the  all-channel  receiver  legislation  to  make 
■'provision  for  at  least  four  commercial  stations  in  all  large  centers 
of  population"  (H.  Kept.  No.  1559,  87th  Cong.,  2d  Sess.,  p.  3).  The 
following  are  the  underlying  congressional  and  Commission  policy 
considerations  as  to  development  of  the  UHF : 

I  41.  {i)  Congress  has  only  recently  reaffirmed  the  goal  of  "an  effec- 
jtive  national  television"  system  through  use  of  the  UHF  channels 
(id.,  p.  6;  see  also  p.  3).  As  the  first  item  in  such  an  effective  tele- 
vision system,  Congress  listed  the  need  "for  at  least  four  commercial 
.stations  in  all  large  centers  of  population"  {id.  at  p.  3).  Such  a 
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fourth  station  might  make  possible  a  fourth  national  network  or  tl 
formation  of  FM-type  "networks"  in  television,  thus  bringing  add(| 
diversity  to  the  field.  Or,  as  both  House  and  Senate  reports  stret 
such  a  station  might  be  "availal)le  particularly  for  local  programir 
and  self-expression  *  *  *" — an  important  need  in  many  markets  "b 
cause  all  of  the  available  stations  are  network  affiliates"'  (H.  Eep 
p.  3;  S.  Kept.  No.  1526,  87th  Cong.,  2d  Sess.,  p.  4).  In  short,  tl 
fourth  commercial  station  is  important  both  to  make  our  syste^ 
"truly  competitive  on  a  national  scale"  (H.  Kept.,  p.  3)  and  to  furth 
better  local  service. 

42.  (m)  Congress  has  also  determined  that  the  way  to  achieve  tl 
above  goal  is  through  effective  use  of  UHF  channels,  since  most  lari 
centers  of  population  now  have  three  full  network  stations  and  i 
unoccupied  VHF  frequencies.  "While  Congress  was  generally  awa 
of  CATV  (e.g.,  the  same  Senate  committee  which  considered  tl 
all-channel  television  receiver  law  in  1962  had  held  extensive  hearing 
on  CATV  in  1959),  it  stated  its  view  that  all-channel  receiver  legisl; 
tion,  because  it  would  develop  UIIF,  "is  not  only  the  best  but  the  onl 
practicable  way  of  achieving  an  adequate  commercial  and  education: 
system  in  the  United  States"  (H.  Kept,  at  p.  4;  S.  Eept.  at  p.  7). 
therefore  enacted  this  "unique"  all-channel  set  legislation,  statin 
the  increased  price  which  the  consumer  will  have  to  pay,  at  lc;i 
initially,  for  all-channel  sets  ''will  be  well  worth  the  cost  if  this  is  I ! 
only  way  in  which  the  American  people  can  be  assured  of  the  beneli 
of  television  service  to  the  fullest  degree"  (H.  Kept,  at  pp.  8  ' 
Since  the  sale  of  television  sets  now  exceeds  9,000,000  a  year,  tl 
American  people  are  now  paying  those  costs,  in  the  substantial  amoui 
of  many  millions  each  year. 

43.  (m)  There  is  every  present  indication  that  the  all-channel  si 
requirement  is  having  its  desired  effect,  and  that  the  legislative  g"! 
is  in  the  process  of  being  realized.     There  has  been  greatly  increa 


sc 


interest  in  UHF,  with  many  applications  filed — preponderantly  it 
the  larger  cities.  See  attached  chart  (app.  A)  showmg  the  markc 
with  no  commercial  UHF  station  on  the  air  but  with  commercial  UI I 
construction  permits  granted  and/or  commercial  T"HF  channels  :\\ 
plied  for.  But  as  Congress  noted  in  1962,  the  all-channel  law  will  m 
smooth  the  road  for  the  UHF  broadcaster  overnight;  rather,  "Sul 
stantial  time  will  have  to  elapse  *  *  *  before  a  large  majority  t 
the  public  becomes  equipped  with  all-channel  receivers"'  (H.  Kept.,  : 
p.  7  ;S.  Kept.,  at  p.  6). 

44.  (n-)  The  Commission  also  has  noted  that  UHF  stations  fac 
considerable  obstacles  during  this  crucial  period.  UHF  must  oveH 
come  the  psychological  factor  of  its  previous  failure  in  intermixe' 
markets.  Further,  apart  from  intermi.xture  and  the  initial  limitatioi 
on  audience  pending  set  conversion  or  turnover,  independent  UH^I 
stations  in  these  cities  will  compete  with  three  network  affiliates  fc 
audience  attention  without  having  the  advantage  of  the  attractio. 
of  the  popular  network  programing.  The  Commission  therefore  h?^ 
stressed  that  it  will  not  now  take  action  which  would  be  inconsistpr- 
with  the  congressional  goal  and  which  might  jeopardize  the  "invest 
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llient  in  all-channel  receivers"  (H.  Kept,  at  p.  8)  which  has  been  asked 
f  the  American  public. 

45.  The  question  before  the  Commission  is  what  is  the  effect  of 
!ATV  entry  into  the  large  markets  upon  the  realization  of  the  above 
3als  for  UHF.  The  problem  is  perhaps  best  pointed  up  by  considera- 
on  of  a  specific  case — Philadelphia.     That  city  is  a  prime  example  of 

potential  UHF  activity,  with  two  UHF  independent  stations  sched- 
led  to  go  on  the  air  in  mid-196.5.  But  Philadelphia  is  also  a  prime 
cample  of  CATV  activities,  with  the  CATV  applicants  in  Philadel- 
liia  proposing  to  carry  the  New  York  independents.  The  Philadel- 
hia  UHF  stations,  in  competing  with  three  network  VHF  stations, 

ill  be  relying  solely  upon  reaching  an  audience  interested  in  inde- 
endent  (nonnetwork)  programing.  Since  the  local  competition  is 
ot  only  VHF  but  enjoys  the  advantage  of  popular  network  program- 
'ig,  unexpected  fractionalization  of  the  audience  interested  in  inde- 
fendent  programing  could  be  particularly  harmful  to  these  independ- 
'it  stations.'^  And,  the  CATV  will  be  doing  just  that — bringing  in 
iiree  New  York  stations  which  also  direct  their  efforts  to  the  audience 
literested  in  independent  programing.  The  crucial  question  is  thus 
hetlier  the  result  will  be  that  New  York  independents  will,  in  effect, 
Is  replacing  Philadelphia  UHF  independents,  with  a  concomitant 
'»ss  of  local  service  or  the  other  advantages  noted  in  paragraph  41. 
'  46.  The  Commission  needs  fiirtlier  information  witli  res])ect  to  that 
iiesfion  before  reacliing  a  conclusion.  On  the  one  hand,  it  is  urged 
lat-  CATV  sy.stems  in  Piiiladelpliia  or  similar  large  cities  will  remain 
jlatively  small  and  do  not  pose  any  significant  tlireat  to  the  legislative 
oal  noted  in  paragraph  41.  See,  e.g.,  Seiden  report,  pages  84-86. 
Indeed,  it  is  urged  tliat  the  CATV  system  will  benefit  the  new  I^HF 
[pei-ation  by  bringing  the  UHF  station's  signal  into  homes  which  do 
!ot  yet  have  all-channel  I'eceiver  sets  or  whei'e  UHF  reception  might 
Itherwise  be  difficult.'*  There  are,  however,  indications  runnmg 
hunter  to  the  claim  that  CATV  operations  will  have  relatively  little 
Inpact.  Consider,  for  example,  the  extensive  nature  of  the  CATV 
pei-ations  proposed  in  some  of  the  large  citie-s  (in  Philadelphia,  we  are 
pld  that  a  $40  million  CATV  investment  is  contemplated).  And, 
enerally,  the  spirited  competition  f  or  CAT\^  franchises  in  majorcities 
y  well-financed  groups  would  appear  to  reflect  the  confidence  of  the 
ATV  applicants  in  their  succe,ss.'° 

"  Jloreover.  thf  nondnpllcatlon  time  period  prescribed  In  doclcets  Nos.  14895  and 
i23;;  is  spared  largely  to  tlie  sschedule  of  networlc  prosram  distribution,  on  the  premise 
lat  networlv  afflllates  wili  have  a  reasonable  opportunity  for  viable  operation  if  their 
)pular  networl;  progranMnj;  is  not  subject  to  CATV  duplication.  The  prohibition  against 
ipllcatlon  I.')  days  before  or  after  the  local  broadcast  will  provide  only  partial  relief, 
I:  best,  to  independent  stations,  which  rely  on  nonnetwork  programing  that  is  not  pre- 
■ntcd  simultaneously,  or  nearly  so.  nationwide. 

"  We  note,  however,  in  connection  with  the  Philadelphia  example  which  we  have  been 
'irsniiig  above,    that   the  franchise  application  of  Jerold  Corp.   in    Philadelphia  does  not 
opose  to  carry  the  Philadelphia  UHF  stations  on  the  CATV  system,  until  such  time  as 
micht  convert  from  a  12-channel  to  a  20-channel  system. 

"We  also  note.  In  this  regard,  that  the  Seiden  report  (pp.  85-86)  does  not  consider  the 
Ikelihood  that  the  Philadelphia  audience  which  would  be  attracted  to  the  programing  of 
lie  New  York  independent  stations  is  the  very  heart  of  the  audience  at  which  any  inde- 
,>ndent  Philadelphia  UHF  station  mus-t  aim.  Instead,  it  is  assumed  that  the  potential 
jhilartelphia  audience  for  New  York  Independent  stations  is  like  any  other  part  of  the 
hll.Tdelphia  audience,  from  the  standpoint  of  Philadelphia  Independent  stations.  This 
^sumption,  we  think,  raises  a  question  as  to  the  correctness  of  the  conclusion  reached 
\  the  report. 
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47.  It  may  be,  after  development  and  study  of  the  facts  and  C(  - 
sideration  of  the  arguments  of  interested  persons,  that  the  probl  i 
will  appear  less  serious  or  take  on  new  aspects.  Or,  it  may  be  tit 
CATV  systems  should  not  enter  markets  like  Philadelphia  for  a  - 
riod  of  -i  or  5  yeai-s— roughly  the  length  of  time  remaining,  wh  i 
Congress  specified  as  necei;sai-y  in  order  to  permit  the  substant  lal  etle  s 
of  the  all-channel  set  law  to  be  felt  (i.e.,  to  permit  UHF  independ(t 
stations  to  gain  a  proper  footliold).  We  need  further  informatii 
before  reaching  a  decision  and,  for  that  reason  are  initiating  t  ; 
inquiry.  For,  we  do  know  that  we  would  be  wholly  remiss  in  r  r 
responsibilities  if  we  ignored  the  problem — and  simply  permitll 
events  to  occur  (indeed,  often  with  tlie  aid  of  our  authorizations  i 
the  microwave  services)  whicli  might  jeopardize  tlie  congressioil 
goals  just  set,  and  the  "investment  in  all-cliannel  receivers"  wh  i 
the  public  is  now  making.  If  such  goals  are  to  be  changed,  that  in 
matter  for  Congress  (with  our  task  to  collect  the  facts  and  nnn 
appropriate  recommendations) . 

48.  Accordingly,  inquiry  is  warranted  to  determine  tlie  conditii; 
under  which  CATV  should  be  permitted  to  operate  in  areas  \\  i 
potential  for  independent  stations.    Such  areas  include  not  only  en 
munities  with  four  or  more  commercial  channel  assignments  but  a  > 
those  areas  where  any  new  station  would  rely  very  substantially  u 
independent  programing  sources  because  of  overshadowing  by  tin; 
network  services  from  nearby  communities.     Since  we  have  no  ]>  • 
conceived  views  as  to  the  role  of  CATV  in  tliese  areas  or  what  <( 
ditions  might  be  appropriate,  comments  furnishing  full  informal  ii 
as  to  pertinent  factors  and  sugge,sting  possible  measures  for  achie\  i ; 
a  reasonable  accommodation  are  invited  from  all  interested  persn 
As  a  starting  point,  comments  are  requested  on  the  measures  and  p; 
posals  urged  by  petitioners  in  this  respect. 

40.  While  the  proceeding  is  uiulerway,  we  shiill  carefully  exami 
applications  coming  before  us  which  involve  the  above  problem.  Tl 
means  that  pending  the  outcome  of  this  proceeding,  applications  i 
microwave  lacilities  to  be  used  to  relay  the  signal  of  any  televisi 
station  to  a  CATV  system  in  a  community  with  four  or  more  co; 
mercial  channel  assignments  and  three  or  more  stations  in  operati 
(or  with  at  least  two  stations  in  operation  and  one  or  more  static 
authorized  or  applied  for)  must  be  accompanied  by  a  clear  and  fi 
showing  that  in  the  particular  circumstances  a  grant  would  not  pe 
a  substantial  threat  to  the  development  of  independent  UIIF  servi 
in  the  area.  A  like  showino;  must  be  made  in  applications  for  mici' 
wave  facilities  to  serve  a  CATV  system  in  a  community  v>'here,  I 
cause  of  its  proximity  to  another  community  (or  communities)  liavi; 
three  or  more  existing  comniercial  stations  (e.g.,  within  tlie  gradei 
contour  of  such  three  or  more  coumiercial  stations),  any  new  UH 
television  staticm  would  be  independent  in  operation.  i 

50.  The  foregoing  takes  up  the  Commission's  concern  and  course  i 
action  as  to  microwave  applications  coming  before  it  during  t' 
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«riin  period  while  the  proceeding  is  nnder\yay.-°  The  same  con- 
•n  is  applicable,  whether  or  not  the  CATV  proposes  to  employ 
crowave  facilities,  to  situations  where  tliere  is  propo^^ed  largo-.-cale 
LTV  operations  in  major  cities  with  burgeoning  UHF  independent 
relopment.  Indeed,  we  note  that  the  large-;-cals  CATV  ojierations 
oposed  for  Philadelphia  do  not  make  use  of  microwave  facilities. 
8  therefore  request  comments  on  what  interim  course  of  action,  if 
V,  may  be  appropriately  followed  by  the  Commission  in  this  respect.-^ 
ice  the  matter  is  of  such  short-temi  natu7-e  (i.e.,  pending  resolution 
the  jiroceedings),  the  shorter  time  period  for  comments  and  reply 
ninents  applicable  to  part  I  of  the  notice  shall  govern,  and  we  will 
ich  an  early  determination  (see  par.  ?>0).  In  order  to  be  in  a  posi- 
n  to  take  definitive  action,  if  appropriate,  we  specifically  invite 
nment  on  whether  the  foregoing  course  of  action  as  to  applications 
fore  the  Commission  should  be  extended  to  the  nonmicrowave 
V.TV  system  in  the  same  tyjie  of  situation  (e.g.,  through  a  rule  which 
•uld  prohibit  the  extension  of  the  signal  of  any  television  station 
\'ond  its  grade  B  contour  into  a  comnninity  with  the  situation  de- 
ibed  above  (par.  49),  without  there  having  been  a  clear  and 
njielling  showing  that  in  the  particular  circumstances  there  is  no 
reat  to  the  development  or  maintenance  of  independent  UHF  seiw- 
I  in  the  community) .  This  is  also  one  of  tlie  matters  which  we  shall 
,ng  to  the  attention  of  the  Congress.  Finally,  we  believe  that 
mchising  authorities  will  give  due  regard  to  the  fact  that  the 
,tter  is  thus  under  Commission  consideration. 

)  Generalized  Restrictions  on  CATV  Extension  of  Station  Signals 

51.  Both  the  ABC  and  the  AMST  petitions  urge  that  more  general 
ion  is  necessary  to  prevent  fractionalization  of  audience  and 
tential  damage  to  the  nationwide  system  of  television  broadcasting 
•ough  a  multiplicity  of  local  stations  contemplated  by  our  alloca- 
ns  scheme.  Accordingly,  they  propose  general  limitations  upon  a 
LTV's  ability  to  extend  the  service  area  of  any  station — either 
tenns  of  distance  from  the  station  or  of  a  specified  signal  contour 
some  comliination  of  the  two.""  The  issue  is  particularly  raised 
ether  the  exi;ension — perhaps  for  hundred  of  miles — of  the  service 
a  powerful  station  operating  in  a  very  large  market  (and  thus 
e  to  devote  more  resources  to  obtaining  programing)  may  have  an 
)ecially  adverse  impact  upon  the  development  or  maintenance  of  the 
al  stations  contemplated  by  the  allocations  scheme. 

'We  havp  also  taken  into  account,  in  our  decision  to  adopt  this  interim  policy,  the  fact 

t  the  areas    to   whicli    tiic   policy   will   he  applicable    do    have  a   significant   amount  of 

vision  service,  with  additional  new  UHF  service  in  the  ofSng. 

■  Such  comments  may  discuss  the  jurisdictional  as  well  as  the  policy  considerations  in 
particular  course  of  action. 

■We  note  in  this  connection  that  plans  are  on  the  drawine  board  for  a  CATV  system 
lacity  of  20  channels.  Interested  persons  may  wish  to  address  themselves  to  the  ques- 
li  of  what  effect  C.\TV  operations  of  this  or  a  similar  nature  micht  have  on  local  sta- 
lls in  terms  of  fractionalization  of  audience,  and  whether  some  limitation  as  to  the 
mber  of  signals  carried  should  be  considered. 
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52.  We  have  reached  no  coiichision  that  broad-scale  restrictio 
along  these  lines  are  waiTanted.=  >  Kat'.ior,  as  a  part  of  cur  gcnei 
inquiry,  we  imite  comments  directed  to  the  proposals. 

(3)  '■'■Leapfrogging"' 

53.  Petitioners"  assertions  concerning  the  so-called  li-:ipfroggii 
issue  (i.e.,  the  distribution  by  the  CATV  system  of  distant  sigiu 
in  preference  to  signals  of  stations  Iwafed  nnich  closer  to  the  systen 
also  raise  a  matter  of  future  importance.     Again  we  have  reachi', 
no  conclusion  on  this  issue  and  would  simply  have  the  interested  pa 
ties  address  themselves  to  it,  both  as  to  the  facts  and  to  pertinent  ]H)li( 
considerations  (and  also  the  proposals  which  have  been  advanced  1 
parties  such  as  AMST  in  this  respect).     Thus,  does  it  promote  "t 
larger  and  more  efiective  use  of  radio  in  the  public  interest"  (sec.  oi 
(g)),  if  tha  closer  signals  are  carried  (on  the  ground  that  carriaji 
of  such  signals  would  bring  a  i)r()graming  service  more  likely  to  con|'j 
closer  to  meeting  the  CATV  community's  interests  than  those  frojl 
a  distant  state)  i     Is  such  carriage  called  for  in  the  public  iutereJ 
in  order  to  extend  the  service  area  of  UilF  stations  or  VHF  station 
serving  sparsely  populated  areas — and  thus  enhance,  to  some  extei| 
their  chances  of  successful  operation  and  their  ability  to  serve  ful 
the  needs  and  interests  of  these  areas  ^  -'     If  a  policy  along  the  f<ii 
going  lines  were  to  be  adopted,  should  it  be  accompanied  by  a  loi 
comitant  duty,  on  the  part  of  the  station  carried,  to  provide  son 
amount  of  pVograminir  of  particular  interest   to  the  people  in  tl 
CATV's  communitv?  ^Cf.  FeterHlnn-q  Tcleviximi  Corp..  In  Pike  ar, 
Fischer,  R.R.  567,  584]— o84(j;  NTA,  22  Pike  and  Fischer.  R.R.  27, 
205.     What  kinds  of  disruption  or  other  problems  would  such  a  r 
qtiirement  pose  for  CATV  systems?     If  "leaiifrogging"  ndes  we 
adopted,  is  there  a  probability  that  the  CATV,  in  order  to  meet  tl 
rules  and  still  bring  in  desired  distant  signals,  may  distribute  ^ 
many  signals  that  the  fractionalization  of  the  audience  aspect  become 
nnioh  more  serious  (in  the  event  Ihei-e  are  local  stations  l)eing  carric 
pursuant  to  the  recjuirements  of  the  rules  adopted  in  dockets  No^ 
14895  and  15233)  '.     These  cpiestions  by  no  means  e.xhau.sf  the  list  (, 
pertinent  considerations  to  which  we  hope  the  interested  parties  v!\ 
address  themselves." 

(4)   Proqram.  Onq'mution  or  Alteration  by  CATV ;  Fni/'l  V  or  Cmi 
himd  CATV-Pay-TV  Operations 

54.  A  fourth  area  of  concern  is  the  question  of  program  originatior 
or  alteration  bv  CATV.     There  was  some  indication  in  dockets  No* 

■  I 

=»  Certainly,  wp  have  not  concluded  that  there  sIidiiIiI  lie  restrictlona  wliicli  niicht  \m 
vent  areas  ndw  without  the  benefit  of  the  hasic  services  of  the  three  national  networ 
from  ever  obtaining  those  benefits.  But  here  we  note  that  .\MST  would  appear  to  un 
exceptions  to  the  general  restrictions  it  proposes  where  a  CATV  makes  a  showing  t 
public  need  for  its  service. 

-*ln  this  connection,  we  note  our  discussion  fn  the  report  and  order  In  docI<ets  Xos.  148fl- 
and  l.'i2.1.1.  par.  69,  as  to  increased  awareness  b.v  rating  services  and  advertisers  of  t'X't 
penetration  and  CATV  extension  of  a  station's  service.  : 

=*  We  do  not  believe  it  necessary  or  appropriate,  pending  resolution  of  this  is- le.  , 
hold  up  all  applications  for  microwave  facilities  to  relay  tilevislon  signals  to  ('.\TV  sy 
terns.  Rather,  parties  may  bring  public  interest  considerations  pertinent  to  this  issue  ' 
our  attention  in  connection  with  specific  applications,  and  we  ourselves  shall  examine  MU 
applications  with  this  issue  in  mind. 
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i895  and  15233  that  CATV  systems  may  be  originating  advertising 
laterial  in  some  instances  and  deleting  advertising  from  the  station 
ignals  carried.  We  believe  tliat  inquiry  is  appropriate  to  determine 
'hether  CATV  systems  sliould  be  subject  to  the  provisions  of  sec- 
ons  315  and  317  of  the  Communications  Act  and  to  a  requirement 
lat  there  be  no  deletion  of  the  station  identification  announcement 
f  any  signals  carried. 

55.  A  related  question  is  presented  by  the  assertion  of  some  of  the 
etitioners  that  CATV  might  become  a  vehicle  of  pay-TV  or  combined 
'ATV-pay-TV  operations.  They  express  a  fear  that  the  end  result 
f  such  operations  might  be  to  siphon  off  top  attractions  from  free 
>levision,  if  the  fees  obtained  from  large-scale  CATV  operations 
lould  enable  CATV  operators  to  outbid  television  broadcast  stations 
1  tlie  program  supply  market,  or  that  it  miglit  prove  to  l)e  tlie  means  of 
gradual  transition  from  advertiser-suppoi-ted  free  television  to  pay- 
'V  generally.  It  is  further  urged  that  CATV  systems  should  not 
B  permitted  to  use  the  distribution  of  free  television  signals  as  a  base 
5r  engaging  in  pay-TV  operations.  We  have  been  advised  of  at 
■ast  one  instance  where  a  CATV  system  has  devoted  a  chamiel  on 
le  cable  exclusively  to  the  presentation  of  its  own  programing  (both 
ATV  originated  local  i)rograms  and  films  acquired  from  others). 

56.  The  possible  impact  of  subscription  television  on  free  television 
roadcast  service  has  been  a  continuing  subject  of  Connnission  and  con- 
ressional  concern.  See  Third  Report  on  Subscription  Television. 
')  F.C.C.  265;  Connectirut  Committee  AqninM,  Pay  TV  v.  Federal 
communications  Commis.iion.  301  F.  2d  835  (C.A.D.C.),  cert.  den. 
'1  U.S.  816.  In  light  of  that  concern,  comments  are  requested  on 
le  feasibility  or  desirability  of  pay-TV  operations  by  CATV,  whether 
ly  conditions  would  be  required  for  the  protection  of  the  public  in- 
rcst  in  free  television,  and  wliat  conditions  might  be  appropriate.-* 

Tm.  In  short,  comments  are  requested  as  to  wliether  CATV  systems 
loiild  be  limited  to  simultaneous  distribution  of  station  signals  with- 
it  additions  or  deletions,  or  whether  there  should  be  no  limitation  on 
jogram  origination  by  the  CATV,  or  whether  some  intermediate 
psition  would  be  appropriate.  Tlie  Commission  lias  readied  no 
inch.jions  in  this  area,  and  requests  comments  on  all  facets  of  the 
•lesrion.  For  example,  in  addition  to  the  two  hufi'ic  issues  posed 
;)ove  (i.e.,  complete  restriction  or  complete  freedom  as  to  program 
^igination),  there  are  intermediate  issues  where  comment  might  be 
4',lpful.  Thus,  comments  are  invited  on  the  question  of  whether  any 
Sch  prohibition  against  CATV  program  and  advertising  origina- 
i)n  sliould  apply  only  where  the  CATV  is  operating  in  an  area 
i.rved  by  one  or  more  television  broadcast  stations.  In  the  absence 
(  any  local  station,  would  tlie  jwblic  interest  be  sei'ved  if  tlie  CATV 
'ire  not  only  permitted,  but  e\"en  encouraged,  to  serve  tlie  community 
1'  providing  an  outlet  for  local  self-expression?  Whei-e  there  is  but 
<i>e  local  station,  should  the  CATV  be  barred  from  carrying  advertis- 


'^This  proceeding  is  in  no  vcay  intended  to  be  concerned  ■with,  or  to  affect,  the  question 
<  whether  there  is  a  property  right  in  the  broadcast  signals  carried  by  CATV  systems 
■e  FCC  65  — ,  par.  159). 
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ing  but  permitted  and  encouraged  to  present  local  programing,  part  - 
ularlv  in  the  nev.-s  and  public  aflairs  field  (on  the  ground  that  sui 
locarprognuning  provides  a  needed  diversity  in  a  monopoly  siti- 
tion   andposes  no  threat  to  the  vialiility  of  the  local  stalion)  ? 

58.  Some  of  the  foregoing  mattei-s  may  be  appropriate  for  Co  - 
mission  rulemaking  {e.g.,  the  sec.  315,  sec.  317,  or  station  identificati  i 
requirements),  while  others  may  call  for  congresbional  consideratii 
and  resolution.  Again,  we  think  that  as  a  matter  of  "first  thii:5 
first,"  we  should  garner  the  facts  and  pertinent  considerations. 

(5)   Other  Areas  of  Concern 

59.  In  view  of  the  interest  engendered  concerning  ownei-sliip  \<\ 
control  of  CATV  systems,  comments  are  requested  on  tlie  proper; 
of  petitioners  witli  respect  to  tlie  regular  filing  of  information  n- 
CATV  ownership,  control,  and  management    (see  particularly   : 
Boise  and  AMST  petitions).    Woidd  it  be  appropriate  to  retjuiM' 
periodic  filing  of  other  information,  such  as  the  location  of  the  CA 
system,  the  number  of  subscribers,  the  signals  carried,  and  the  ex^ 
of  program  origination,  if  any?     While  much  useful   inform.: 
was  gathered  in  connection  with  dockets  Nos.  148n.'>  and  1523-". 
statistics  will  soon  be  out  of  date  in  a  rapidly  changing  CATV  li<'. 
Moreover,   the   questionnaire   discussed    in    paragraph    34   a!)o\.'; 
occasioned  by  a  lack  of  specific  information  with  i-espect  lo  lii 
CATV  system.    It  appears  to  us  that  it  might  be  more  efficien;  n  1 
serve  the  converiience  of  interested  persons,  as  well  as  the  Conn:  - 
sion,  if  pertinent  information  were  regularly  supplied  by  each  CA   ' 
operator  on  a  current  basis. 

60.  The  general  matter  of  cross-ownershi])  of  CATV  system?  a  I 
broadcast  facilities  is  being  pui-sued  separately  in  docket  No.  l.M 
Interested  persons  are  nevertheless  invited  to  address  themsehc- 
this  proceeding  to  those  aspects  of  the  cross-ownership  question  n\  li 
may  bo  pertinent  to  the  overall  policy  questions  raised  here.     I- 
example,  there  is  the  question  of  whether  grants  for  translator  far 
ties  or  local  stations  sjiould  be  made  to  CATV  systems  in  connnn 
ties  which  have  no  olf-thc-air  television  service  where  there  is  im 
minent  likelihood  of  an   independent    applicant.     In   other  wim 
would  the  public  interest  be  served  by  permitting,  or  even  encoiir: 
ing,  CATV  systems  to  provide  an  oll'-lhe-air  service  to  areas  wli 
would  otherwise  have  none?     Should  a  similar  policy  be  follow nl  i 
provide  a  second  off-the-air  service,  or  would  cross-ownership  alli  1 
the  CATV  licensee  and  unfair  competitive  advantage  over  the  im- 
pendent licensee?   (.see  FCC  05-335,  jjare.  91,  134). 

61.  .\nothcr  area  of  great  interest  to  the  Commission  is  the  |i 
posal  in  Dr.  Sciden's  report  that  rulemaking  action  should  be  taki 
to  aflord  potential  and  existing  stations  a  sufficiently  large  ser\  ) 
area  to  withstand  CATV  penetration.     This  proposal  is  set  oni 
detail  at  pages  7,  89-90  of  the  report  and  will  not,  therefore,  b" 
peated  here.     Comments  are  requested  as  to  the  fensibility  and  m 
of  the  proposal  and  the  most  appropriate  way  of  imiilementini: 


I  1 
I"   - 
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j[oie  generally,  we  are  of  the  opinion  that  all  of  our  rules  and  policies 
liould  Ije  reexamined  to  see  if  they  are  holding  back  or  encouraging 
I  variety  of  oU'-the-air  services.  In  this  coiniection,  there  is  pending 
prnnosal  to  facilitat«  the  use  of  translators  on  allocated  channels 
FCC  6n-12;»,  docket  Xo.  15858) . 

I  62.  ISome  of  the  petitioners  have  urged  the  Commission  to  estab- 
ish  appropriate  technical  standards  to  govern  the  operation  of  CATV 
|;stenis,  e.g.,  with  resj^ect  to  the  technical  quality  of  signals  distributed 
jT  (JATV.  It  appears  to  us  that  tJie  matter  of  technical  standards 
arrants  inquirj'.  As  a  starting  point,  comments  are  refiuested  on 
le  proposals  of  petitioners  (see  IJ.M-flo')  filed  by  Springfield,  p.  6, 
1.  6  above,  and  the  proposal  of  AMST,  p.  12,  par.  25(1)  above). 
'  (i;!.  The  foiegoing  discussion  has  been  directed  toward  CATV  op- 
■ations  \is-;i-vis  television  broadcast  facilities.  It  has  been  brouglit 
p  our  attention  that  a  standard  hi-oadcast  or  FJM  radio  station  miglit 
ice  serious  audience  fractionalization  if  a  CATV  system  were  to 
■ing  a  nu'jiber  of  competing  aural  signals  to  its  subscribei-s.  Ac- 
irdingly,  c<^)iumeuts  are  reiiuested  as  to  \\he1lier  any  serious  prob- 
m  exists,  or  is  likely  to  exist,  in  this  area  and.  if  so.  the  nature  of 
ly  iegulat'>ry  measures  wliicli  miglit  be  appropriaie  to  govern  the 
sti-ibution  of  aurai  signals  by  CATV. 

64.  In  sum,  inquiry  to  ascertain  the  facts  and  appropriate  policies 
I  each  of  these  areas  is  warranted  in  the  public  interest.  Xor  do  we 
ean  to  restrict  comments  just  to  the  above  areas.  Persons  may.  of 
mrse,  point  up  other  facets  of  this  overall  pi'oblem  v,hei-e  remedial 
;tion  may  !:e  appropriate  (e.g.,  whether  our  policies  with  respect  to 
her  auxiliary  services,  such  as  translatoi-s  or  satellites,  should  be 
edified).  The  information  developed  might  be  useful  to  the  legisla- 
ve  consideration  of  CATV  and  would  assist  the  Commission  in 
aking  reconnnendations  to  the  Congress.  ^loreover,  a  sufficient  basis 
IS  been  shown  to  establish  that  additional  rules  may  be  required  for 
[equate  protection  of  the  public  interest  and  the  regulatory  scheme. 
1  the  absence  of  further  infoi'mation.  we  do  not  have  a  -ound  basis  for 
)ecific  rule  ]:)roposals.  However,  in  oidei-  to  be  in  a  jiosition  to  take 
ly  rulemaking  action  found  appropriate  at  the  conclusion  of  this 
roceeding.  without  conducting  new  proceedings,  comments  are  re- 
lested  on  the  proposals  of  petitioners  and  the  additional  matters 
dicated  above.  Counterproposals  as  to  possible  alternative  measures 
*e  also  invited.  "We  stress,  however,  that  the  main  thrust  of  this 
roceeding  is  to  gather  the  facts  and  to  obtain  the  comments  of  the 
irties  on  the  pertinent  ]iolicy  considerations.  A  further  notice  will 
I  all  likelihood  bo  issued  to  afford  an  opportunity  for  comment  on  the 
)ecific  rule  proposals  of  the  Commission. 

65.  The  inquiry  and  proposed  rulemaking  are  directed  toward  all 
ATV  systems.  The  questions  raised  by  petitioners  or  indicated  by 
le  Commission  are  pertinent  to  our  responsibilities  in  licensing  micro- 
ave  facilities  for  CATV  use,  whether  or  not  rules  governing  all 
ATV  systems  are  ultimately  adopted.    Consideration  of  nonmicro- 
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wave  CATV  systems  is  included  in  order  to  conserve  time  and  to  avoi 
the  necessity  for  a  second  proceeding,  particularly  in  the  event  tha^ 
no  legislation  is  forthcoming  and  tlio  comments  in  this  proceedin]- 
confirm  our  initial  conclusion  that  the  Commission  has  present  juris 
diction  over  all  CATV  systems.  Moreover,  we  believe  it  appropriat< 
as  retjuested  by  one  of  petitioners,  to  put  all  persons  who  now  operat 
or  who  propose  to  operate  CATV  systems  on  notice  that  CATA 
operations  may  be  subject  to  Commission  regulation  of  the  natur 
indicated,  whether  microwave  is  used  or  not.  All  Commission  action 
taken  during  the  pendency  of  this  proceeding  will,  of  course,  b 
subject  to  the  outcome  of  the  Proceeding  and  any  rules  adopted  wi] 
be  made  appropriately  ai:)plicaDle,  such  as  at  license  renewal  time. 

60.  Accordingly,  there  is  instituted  hei'evvith,  pursuant  to  the  provi 
sions  of  section  403  of  the  Communications  Act,  an  inquiry  into  tb, 
foregoing  matters.  Autliority  for  the  rulemaking  proceeding  in 
stituted  herein  is  contained  in  se<'tions  2,  3,  -1(1).  303,  307,  30,s,  308 
310,  315,  and  317  of  the  Connnunications  Act  of  1934,  as  amended. 

67.  All  interested  persons  are  invited  to  lile  written  comments  oi. 
the  rule  amendments  proposed  in  pait  I,  and  on  paragraph  50,  on  O' 
before  June  25.  1905,  and  reply  conunents  on  or  before  July  20,  19651 
Comments  on  the  inquiry  and  proposed  rulemaking  in  pait  II  may  bil 
filed  on  or  before  August  27.  1905.  with  reply  comments  due  on  O' 
before  October  25,  1905.  In  reaching  its  decision  in  this  matter.  th« 
Commission  may  also  take  into  account  any  otlier  j-elevant  informatioi 
before  it.  in  addition  to  the  comments  invited  by  tliis  notice. 

08.  After  study  of  the  comments,  the  Commission  may.  by  sub' 
sequ.ent  order,  specify  a  number  of  days  for  tin-  presentation  of  ora 
argument  on  these  important  matters.  It  is  also  contemplated  thaj 
oral  testimony  may  be  solicited,  and  appropriate  orders  specifying  tht 
nature  and  time  may  be  issued  at  a  later  (hite.  After  comments  havt* 
been  received,  the  Commission  may  well  spin-olf  portions  of  thi 
I'ulemaking  for  early  decision,  since  otlier  portions  may  requin 
lengthy  consideration. 

ti9.  In  accordance  with  the  provisions  of  se<'tion  1.419  of  the  Com- 
mission's rules  and  regulations,  an  original  and  15  copies  of  all  com- 
ments,  replies,  pleadings,  briefs,  or  other  documents  filed  in  this 
proceeding  sliall  be  furnished  the  Commission. 

70.  In  light  of  the  foregoing.  It  is  ordered^  That  the  various  re- 
quests made  in  the  pleadings  tiled  by  American  l^roadcasting  Co., 
Springfield  Television  Broadcasting  Corp.,  Boise  Valley  Broadcasters 
Inc.,  Wcstinghou.se  Broadcasting  Co.,  Inc.,  Association  of  Maxinnmi 
Service  Telecasters,  Inc.,  Capital  Cities  Broadcasting  Corp.,  Taft 
Broadca.sting  Co.,  and  National  Community  Television  Association. 
Inc.,  Are  granted  in  -part,  to  the  extent  reflected  in  this  notice,  and 
Are  othenoise  denied. 
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APPENDIX  A 

AKKETS  With  No  Commercial  UHF  Station  on  Aib  but  With  Commercial 
UHF  CoNSTRtrcTiON  Permits  Granted  and/or  Commercial  UHF  Channels 
Applied  For 


Commercial 
VHF  sta- 
tions on  air 

Commercial 
UHF  con- 
struction 
permits 

Commercial 
UHF  chan- 
nels applied 
for 

Vacant  com- 
mercial UHF 
channels 

anta,  Ga     _             

3 
1 
3 
3 
2 
2 
3 
3 
3 
3 
4 
3 
2 
3 
4 
2 
2 
3 
2 
1 
3 

4 
3 
3 
3 
3 
3 
2 
4 
2 
4 
2 
2 
3 
2 

1 

■2 

stin,  Tex      

1 
1 
1 

2 

timort*.  Md               .        

1 

1 

■1 

1 

1 

arlotte.  N.C.... 

arleston-Huntington,  W.  Va 

icinnati,  Ohio 

2 
1 
2 

1 

uml>us,  Ohio           _           . 

Ilis-Fort  Worth,  Tex 

I 

12 

?ene,  Oreg          _        

1 

uston-Oalveston,  Tex 

i 

3 

1 
1 
1 
2 
2 

2 

ianapoUs-Blooratngton,  Ind_ 

2 

ksonville.  Fla                      _ 

1 

2 

^bock.  Tex  

"idiaii,  Miss 1 

I 

!2 
1 

1 

llaml.  Tex 

i 

1 

1 

1 
I 
3 
2 
1 
1 
1 
3 
1 
1 
1 
1 

2 

■foliv-i^ortsmouth-Newport  News,  Va 

abnina  City,  Okla 

Ia'li'li)hia,  Pa 

.sl^iirtjh,  Pa. ,     . 

vidence,  R.I... 

I 

Dieeo,  Calif 

1 
1 

Franrisco-Oakland,  Calif 

1 

Jose-Salinas-Monterev,  Calif 

1 

ado,  Ohio..     .  .                        

sa,  Okla 

1 

C6,  PR 

1 

I 

1    Total 

96 

34 

25 

17 

1 

I  A  permittee  has  gone  on  the  air  slnc«  Jan.  1,  1965. 
>  There  Is  also  a  C.P.  for  a  commercial  VHF  station. 


APPENDIX  B 

Commission's  Memorandum  on  Its  Jurisdiction  and  Authority 

(Section  1  of  the  C'Onimimications  Act  (47  U.S.C.  151)  states  that  the  purpose 
>'the  act  is  the  regulation  of  interstate  and  foreign  commerce  in  communication 
liwire  and  radio,  and  that  to  efficiently  achieve  this  purpose,  authorit.v  over 
i,'h  commerce  is  centralized  in  the  Commission.  Section  2  (47  U.S.C.  152) 
Ktes  that  the  "provisions  of  this  Act"  shall  apply  to  "all  interstate  communica- 
'ii  by  wire  or  radio  *  •  *  and  to  all  persons  engaged  within  the  United  States 
<such  communication  *  *  *."  These  terms  are  defined  in  section  3  of  the 
i'.  Section  3(a)  defines  wire  communication  as  the  "transmission  of  *  *  * 
»turi's,  ami  sounds  of  all  kinds  by  aid  of  wire,  cable,  or  other  like  connection 
I'wccn  the  points  of  origin  and  reception  of  such  transmission,  including  all 
itrunientalities,  facilities,  apparatus  aud  -services  (among  other  things,  the 
'leipt,  forwarding,  and  delivery  of  communications)  incidental  to  such  trans- 
tssinn."  Section  3(b)  defines  communication  by  radio  as  the  "transmission 
>  radio  of  •  *  *  pictures,  and  sounds  of  all  kinds,  including  all  instrumen- 
ities,  facilities,  apparatus,  and  services  (among  other  things,  the  receipt, 
'warding,  and  delivery  of  communications)  incidental  to  such  transmission." 
ifrom  the  plain  language  of  the.se  definitions,  there  would  seem  to  be  no 
ll'stion  but  that  CATV  systems  are  engaged  in  interstate  communications  by 
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wire  or  radio.  They  transmit  "pictures,  and  sounds  *  *  *  by  aid  of  wire"  ( 
are  "instrumentalities  *  *  »  [used  for]  •  *  *  the  receipt,  forwarding,  and  s 
livery  of  communications  •  •  •  incidental  to  such  transmission,"  and  hence  1 
within  the  definition  of  wire  communication  under  section  3(a).'  Moreor 
CATV  systems  constitute  interstate  communication  by  wire,  since  they  fr)r  : 
connecting  link  in  the  chain  of  communication  between  the  point  of  origin  ^  , 
transmitting  station)  and  reception  by  the  viewin'j;  public  (the  ('AT\' 
scriber) — a  chain  which  "is  now  well  established  ♦  *  '  as  interstate  .  i 
munication."  Capital  City  Telephone  Co.,  3  FCC5  1S9.  193  (citing  Federal  //■ 
Commission  v.  Nelson  Bros.  Bond  d  Mortuage  Co..  289  U.S.  -im).-  The  1  i\ 
clear  that  the  mere  hx'ation  of  communication  facilities  wholly  within  one  S  , 
does  not  establish  that  the  communication  service  rendered  over  such  facilis 
is  an  intrastate  service,  and  that  a  conununications  service  can  be  interstatni 
foreign  in  nature  and  subject  to  the  Commission's  jurisdiction  even  thou;;lil 
the  facilities  are  located  within  "the  confines  of  one  State.  California  Inters  ( 
Telephone  Company  v.  F.C.C.,  32S  F.  2d  5,5C  (C.A.I).C.)  :  Ward  v.  Northern  (  i. 
Telephone  Co.,  3(H)  F.  2a  816  (C.A.  G),  ccr«.  den.  371  U.S.  820:  Puci^c  Telatnos 
Inc..  FCC  64-1180,  4  R.R.  2d  145  (liKM).  CATV  systems  are  extensions  of  i 
interstate  service  of  the  television  broadcast  station.s  whose  signals  they  i  :i  , 
Clarksburg  Publishing  Co.  v.  F.C.C..  22.j  F.  2d  .".11.  .")17  (C.A.D.C.),  and  lu  t 
constitute  "interstate  communication  by  wire"  to  wliich  the  provisions  of  ( 
act  are  applicable  (sec.  2(a),  3(a)).  See  American  Trucking  Assoeiatinu- 
United  States,  344  U.S.  20S,  311.' 

Wilh  respect  to  the  Commission's  authority  to  adopt  the  rules  proposed  in  ( 
notice  of  inquiry  and  propo.sed  rulemalciiig,  i.e.,  the  "provisions  of  [thel 
that  are  to  be  applied  to  CATV  systems,  there  are  tlie  following  sections :  Se<  i  i 
1,  4(i),  303  (f),  (h),  (p),  and  (r).  307(b),  31.5,  317,  and  508.  But  the  cmi 
sections  would  appear  to  be  1,  307(b),  4(i),  and  303  (f).  (h).  and  (r).  .\~  < 
notice  and  the  report  and  order  in  dockets  Nos.  14895  and  15233  make  clear  i 
existence  and  growiti  of  C.\TV  systems  threaten  to  impede  realization  ci  • 
Commission's  television  assignment  plan  and  policies  under  sections  1  and  .'loT  i 
(i.e.,  the  si.xth  report  and  order).*  See  Carter  Mountain  Transmission  t'or/f 
F.C.C..  321  F.  2d  359  (C.A.D.C),  cert.  den.  375  U.S.  951  (19G3).  The  Coiuu 
sion  has  authority  under  sections  4(1),  303((),  303(h),  and  303 (r)   to: 

perform  any  and  all  acts,  make  such  rules  and  regulations  and  issue  >  1 

order.s.  not  inconsistent  with  this  act,  as  may  be  nwessary  in  the  execu  i 

of  its  functions  (4(i))  ; 

make  such  regulations  not  inconsistent  with  law  as  it  may  dwm  necess-l 

to  prevent  interference  between  stations  and  to  carry  out  the  provisioma 

this  act  ♦  *  •   (303(f))  ; 

establish  areas  or  zones  to  be  served  by  any  station  (303(h))  ;  make  ^^ 

rules  and  regulations  and  prescribe  such  restrictions  and  conditions.   I 

inconsistent  with  law.  as  may  be  necessary  to  carry  out  the  provision  ! 

this  act  ♦  •  *   (303(r)  ).'  J 


'It  can   be  argued   thtit   CATV  systems,    in   receivinc.   forwardinR,   and   deliverlncl 
station's  sicnal  to   the  viewing  puhiio,  are  the  instrumentalities  incidental   tti   tlie  trj 
mission  of  the  signal  and  hence  fall  within  the  definition  of  "comniunicatinn  t).v  rarti"i 
sec.  3(b).     However,  it  is  unnecessary  to  consider  this  argument  in  view  of  flie  disi 
above  as  to  sec.  3(a)   and  the  scope  of  the  Commission's  jiroposals.      Since  C.VT^' 
tions  clearly  fall  within  sec.  3(a)  and/or  sec.  3(bl.  a  determination  of  their  precise 
Is  not  essential  to  the  question  of  the  Commission's  Jurisdiction  to  proceed  as  pro|"    r  : 
the  notice  of  inquiry  and  iiroposed  rulenialiing. 

=  Congressional  approval  of  the  Capital  Citii  doctrine  was  expressed  in  connection  I 
the  lOfiO  amendment  to  sec.  202(b).      See  105  Cong.  Rcc.  at  (i2.''ir.. 

'It  is,  we  believe,  significant  that  in  sustaining  the  .lurisdiction  of  the  Interstate    ' 
merce  (.^»Inmission  in  .imcriran  Trucking  the  Supreme  Court  relied  solely  upon  pv' 
of  the  >fi)tiir  Carrier  Act  that  are.  In  the  circumstances,  analogous  to  sees.  2  and  :: 
Communic.itlons   Act.     Compare  49   U.S.C.    302(a)    and    303(a)  (19)    with   47   U.P  ' 
and  153  (a  I  and  (b). 

*  In  addition,  as  noted  In  the  notice,  there  exists  the  potential  to  frustrate  the  pmi  ' 
of  the  act  embodied  in  sees.  303(p),  310.  315.  317,  and  .508  (and  certain  Comicn  i 
regulations  I. 

^  Sec.  303  (f).  (h),and  (r)  are  preceded  by  the  following  clause  : 

"Except  as  otherwise  provided  in  this  Act.  the  Commission  from  time  to  time,  as  I'l  I 
convenience,  interest,  or  necessity  requires  shall — " 
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rhe  foregoing  provisions  (4(i),  303(f),  303(h),  and  303(r))  give  the  Com- 
ssion  broad  rulemaking  authority  to  carry  out  the  provisions  of  this  act 
,g.,  sees.  1  and  307(b))  with  respect  to  communications  or  persons  coming 
thin  the  Coumiission's  jurisdiction  (including  CATV — sec.  2(a)).  .Section 
5(h),  in  particular,  was  affirmatively  designed  to  assist  the  Commission  in 
actuating  the  fair  and  equitable  distribution  of  broadcast  service  called  for 
section  307(b).''  The  Commission's  authority  to  issue  rules  establishing  the 
'3.  or  zone  to  be  .served  by  any  station  for  this  purpose  includes  the  jower  to 
jvent  infringement  of  the  rules  by  "any  person"  (sees.  312(b)  and  ."i02  of  the 
mmunications  Act).  Hence,  it  clearly  encompassc»s,  we  believe,  the  authority 
prescribe  by  rule  the  conditions  under  which  the  station's  signal  may  be 
ended  beyond  the  area  or  zone  to  be  served  by  the  originating  station,  by 
•ans  of  CATV — an  "Interstate  communication  by  wire"  to  which  the  act's 
)visions  are  applicable  (sees.  2(a)  and  3(a) ). 

VIoreover,  apart  from  section  303(h),  the  general  rulemaking  power  of  the 
mmission  (sees.  4(i)  and  303(r) )  includes  authority  to  take  ner-essary  action, 
b  inconsistent  with  the  act  or  law,  to  prevent  frustration  of  section  307(b)  by 
I.TV.  In  National  Broadcasting  Co.  v.  U.S.,  319  U.S.  lixi,  21."')-220,  the  Supreme 
Wt  citing,  inter  alia,  sections  1,  303(f),  and  303(r),  stated  th;it : 

Tlie  avowed  aim  of  the  Communications  Act  of  1!J34  was  to  secure  the 
'  maximum  benefits  of  radio  to  all  people  of  the  United  States.  To  that  end 
I  Congress  endowed  the  Communications  Commission  with  comprehensive 
powers  to  promote  and  realize  the  vast  potentialities  of  radio  *  *  *.  In  the 
I  context  of  the  developing  problems  to  which  it  was  directed,  the  Act  gave 
1   the  Commission  not  niggardly  but  expansive  iwwers. 

Ider  such  "expansive"  and  "comprehensive"  iwwers,'  the  Commission  has 
thorit.v  to  take  reasonaliie  and  apinvipriate  action,  including  promulgation  of 
jes,  "as  may  be  necessary"  to  carry  out  the  provisions  of  section  307(b)  — 
lensure  that  the  regulatory  scheme  eniliodied  in  that  section  (the  equitable 
tribution  of  service)  and  section  303  is  not  frustralcd  by  the  o|>eration  of 
TV,  an  "interstate  communication  by  wire"  to  which  the  act's  provisions  are 
plieable.  This  authority  does  not  depend  (m  a  specific  reference  to  CATV  or 
!TV  practices  in  the  act.  United  States  v.  Storer  firoadcasting  Co.,  3.51  U.S. 
li,  203.  See  also,  National  Broadcasting  Co.  v.  United  States,  319  U.S.  190, 
j}-219,  where  the  Supreme  Court  stated  : 

1       True  enough,  the  Act  does  not  explicitly  say  that  the  Commission  shall 
]   have  power  to  deal  with  network  practices  found  inimical  to  the  pul)lic  inter- 
i   est.    But  Congress  was  acting  in  a  field  of  regulalion  which  was  both  new  and 
I  dynamic  *  *  •     While  Congress   did  not   give  the  Commission  unfettered 
]   di.'icretion  to  regulate  all  phases  of  the  radio  industry,  it  did  not  frustrate 
the  purpo.se  for  which  the  Communications  Act  of  1934  was  brought  into 
il   being  by  attempting  an  itemized  catalogue  <>f  the  specific  manifestations 
ii  of  the  general  problems  for  tie  solution  of  which  it  was  establishing  a  regu- 
1  latory  agency.     That  would  have  .stereotyped  the  powers  of  the  ('ommis- 
1  sion  to   specific  details   in   regulating  a   field   of  enterprise  the   dominant 
characteristic  of  which  was  the  rapid  pace  of  its  unfolding.     And  so  Con- 
gress did  what  experience  had  taught  it  in  similar  attempts  at  regulation, 
even  in  fields  far  less  fluid  and  dynamic  than  radio.     The  essence  of  that 
exix-rience  was  to  define  broad  areas  for  regulation  and  to  establish  standards 


Sec.  SO:'.(h)  was  copied  from  the  Radio  Act  of  1927  and  originated  In  preceding  bills 
amend  tlie  Radio  Act  of  1912.  For  the  legislative  Intent,  see  hearings  on  H.R.  .5589 
ore  the  House  Committee  on   Merchant  Marine  and  Fisheries.   69th  Cong.,   1st  Sess., 

40-41. 

See  also.  Stnhlman  v.  F.C.C.,  126  F.  2d  124.  128  (C.A.D.C.).  For  the  intended  compre- 
isive  scope  of  Commission  authority  see.  e.g..  the  following  legislative  history  of  the 
lio  Act  of  1927.  which  was  reenacted  in  all  substantial  respects  in  the  Communications 
:  of  1934  (7S  Cong.  Rec.  8822-23,  10313-14,  10990)  :  66  Cong.  Rec.  5479  :  S.  Rep.  772, 
h  Cong.,  1st  Sess.,  pp.  2-3. 
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solved 
'o  the  same  effect  in  other  fields,  see  Houston,  East  and  West  Texas  RniVvj 
0    V    US     ''34  US.  342;  U.S.  v.  Wriyhtwood  Dairy  Co.,  315  U.S.  110;   W..  v. 
cnnsylvania  R.  Co.,  323  U.S.  612;  American  Trurkina  Assoc,  v.  V.S.,  344   S 


for  judgment  adequately  related  in  their  application  to  the  problems  t  be 

solved.' 
To 
Co. 

"9s"%i1)lic~Service  Commission  of  State  of  New  York  v.  Federal  Poiver  (  . 
wfk^ion.  327  F.  2d  893,  897  (C.A.U.C.)." 

The  American  Trucking  case  is  particularly  pertinent.  The  Supreme  C  rt 
there  sustained  ICC  rules  •aimed  at  conditions  [trip-leasm;,]  whieh  may  dirt  ly 
frustrate  the  success  of  the  rcKUlatioii  undertaken  by  Conj,'ress."  After  -i  ig 
sections  analogous  to  section  307(b)    in  our  situation,  the  Court  stated    14 

U.S.  at  311)  :  ,    .  . 

Included  in  the  Act  as  a  duty  of  the  Comnussion  is  that  "to  admimir, 
execute,  and  enforce  all  provisions  of  this  part,  to  make  all  necessary  (  i 
in  coniifction  therewith,  and  to  prescribe  rules,  rej;uUitic)u.  and  yri.> 
for  such  adn>inistration."     And  this  necessary  rule-makiug  pT.vor.  i-;.'  i- 
nous  viith  the  scope  of  agency  regulation  itself,  must  extend  to  the   tr 3- 
iwrtation  of  passengers  or  properly  by  motor  carriers  en^'a;;ed  in  intereie 
or  foreign  commerce  and  to  the  procurement  of  and  the  pruvi,>ion  of  tarings 
for  such  transportation"  regulation  of  which  is  vested  in  the  Con. mis  n 
by  202  ( a ) .    See  also  203  ( a )  ( 19 ) . 
We  point  out  that  section  204(a)  (6)  of  the  Motor  Carrier  Act  is  substr.nti  y 
similar  to  sections  3031  r)   and  4(i)   of  the  Communicalioiis  Act:  while  in  le 
circumstances,  sections  202(a)  and  203(a)  (19)  of  that  act  are  closely  anuloiia 
to  sections  2(b)  and  3(a)  of  the  act.    Further,  the  Court  reached  its  conclu'n 
"despite  the  absence  of  specific  reference  to  leasing  practic-es  in  the  Act,"  sta  g 
(at  pp. 309-310)  : 

Our  function,  however,   does  not  stop  with  a  section-by-section   si 
for  tile  phrase  '-regulation  of  leasing  practices"  among  the  literal  ' 
of  the  statutory  provisions.     As  a  matter  of  principle,  we  might  agre 
apiiellants'  contentions  if  we  thought  it  a  reasonable  canon  of  interpr.  i  i 
that  the  dralt-men  of  acts  delegating  agency  powers,  as  a  practical   i 
realistic   matter,   can    or   do    include   specific   consideration    of   every    II 
sought  to  be  corrected.     But  no  great  acquaintance  wilh  i)ractical  all  n 
is  required  to  know  that  such  prescience  either  in  fact  or  in  the  miiidil 
Congress,  does  not  exist.     National  Broadcasting  Co.  v.  United  Stat's.  S 
U.S.  190.  21!>-2'20 ;  •  e  *  Its  very  ab.sence.  moreover,  is  precisely  one  of  f 
rea.sons  why  regulatory  agencies  such  as  the  Commission  are  created.  *  ' 
See,  also.  Public  Service  Comm.  of  N.Y.  v.  Fl'C,  327  F.  2(1  .S93,  .s!h;-".)7  (C.A  i ' 
Of  course,  the  rules  must  be  "reasonably  necessary  and  fairly  approin; 
for  the  protection  of  the  regulatory  scheme.     Colorado  Interstate  Gnx  (  -, 
Federal  Power  Cotnntission.  142  F.  2d  i>43,  9.52  (C.A.  10).     See  al.so,  .4»)"m 
Trucking  Assn.  v.    U.S.,  344   U.S.,   at  314-315;  National  Broadcasting   <'•• 


"  Tlic  Court,  in  refpriing  to  provlBlons  ot  the  act  such  as  sees.  .303  (c)  aud  (r).  >;ti. 
(319  U.S.  at  217-218)  : 

"These  t>rovisions.  Individually  and  In  the  aKBrpjrate,  preclude  the  notiou  that  the  C 
mission   is   empowered    to  deal   only   with    techiilrai   and   engineerins   impediments   to 
'larger  and  more  effective  use  of  radio  In  the  pnlilic  interest.'     We  cnnnof  liiui  in  the 
any  such   restriction  of  the  Commission's  authority.      Suppose,  for  example,   ti.nt  a  i 
munity  can.   because  of  phvsicnl    limitations,   be  assigned  only  two   stntions.     Tli.nt  (I 
munity  might  tie  deprived  of  effective  service  In  any  one  of  several  w.iys      .Moi"  iiowc 
stations  In  nearby  cities  might  blanket  out  the  signals  of  the  local  stntions  so  that  t 
could  not  be  heard  at  all.      One  station  might  dominate  the  otlier  with  the  power  off 
signal.      But  the  community  eould  be  tleprived  of  good   radio  service   in  ways  less  er'. 
One  man,  financially  and  technically  qualified,  might  apply  for  and  obtain  the  licenset 
both   stations   and   present   a    single  service  over   the    two    stntions.    thus   wastini;   a 
quency  otherwise  available  to  the  area.     The  language  of  the  Act  does  not  withdraw  t 
a  situation  from  the  licensing  and  regulatory  powers  of  the  Commission,  and  there  is 
evidence  that  Congress  did  not  mean  Its  broad  language  to  carry  the  authority  it  expre88_ 

•The  Public  Service  CommiMfiion  case  sustaineri  the  jiower  of  the  Federal  Power  C 
mission  to  Issue  temporary  certificates  to  protect  producers,  although  see.  7ic)  of  the  F 
eral  Power  Act  expressly  authorized  such  action  only  to  protect  customers,  on  the  b 
of  the  broad  provisions  of  sec.  Ifi  of  that  act  which  are  virtunllv  the  snnw  as  sec.  .S03 
of  the  Communications  Act.  The  Court  stated  I.^ST  F.  2d  at  .'<1)7)  :  "All  autlierit.v. 
the  Commission  nee<l  not  be  found  in  explicit  language.  Section  16  deir.onstrates  a  real' 
tion  hy  Congress  that  the  Commission  would  l)e  confronted  with  unforese>>n  pr(>iiltnif 
administration  in  regulating  this  huge  industry  and  should  have  a  basis  for  coping  vi 
such  confrontation."  ' 
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319  U.S.  at  219  ("Generalities  unrelated  to  the  living  problems  of  radio 
lunication  cannot  justify  exercises  of  power  by  the  Commission")."    The 

t  and  order  in  dockets  Nos.  1489")  and  1")2::!3  demonstrates  the  appropriate- 
and  necessity  of  rules  requiring  all  CATV's  to  carry  local  stati<ms  with- 
diiplication  for  a  reasonable  period.  More<iver,  the  Carter  Mnnntain 
ion  e.stablishes  the  reasonableness  of  the  requirements.  In  affirming  the 
nission,  the  Court  stated  that  "this  does  not  appear  to  us  an  unreasonable 
tion"  but  rather  "a  legitimate  measure  of  protection  for  the  local  .station 
the  public  interest"  (321  F.  2d  359,  at  363-304).  The  notice  of  inquiry 
Proposed  rulemaking  similarly  demonstrates  the  validity  of  the  Commission's 

rn  as  to  the  effect  of  CATV  on  independent  stations  and  programing  sources, 
'11  as  on  the  development  of  UHF  in  the  larger  markets, 
conclusion,  it  would  appear  that  under  the  broad  regulatory  powers  vested 
,  by  the  Communications  Act,   the  Commission  presently  has  jurisdiction 

all  CATV  systems,  whether  microwave  is  used  or  not :  that  there  are 
lent  provisions  of  the  act  applicable  to  the  exercise  of  authority  over  such 
ms  (in  particular,  .sees.  1,  4(i),  .303(f),  303(h),  303(r),  .307(b),  and  403)  ; 
hat  the  proposed  rules  and  inquiry  represent  a  reasonable  exercise  of  that 
frity  in  the  circumstances. 

aiENT  OF  COMMISSIONER  ROBERT  T.  BARTLET  COXCURRING  IN  PART 
I  AND  DISSENTING  IN  PART 

oncur  in  the  notices  to  the  extent  that  they  seek  data  for  resohition 
,e  matter.s  here  liefore  us,  but  dissent  to  the  indication  of  present 
jrity  over  CATV. 

ON  OF  COMMISSIONER  LOEVINGER  CONCURRING  IN  PART  AND  DISSENT- 
ING IN  PART  IN  DOCKETS  NOS.  14895,  15233,  AND  15971 

(Proceedings  re  CATV's) 


le  Commission  is  issuino;  today  a  report  and  order,  a  notice  of  in- 
7  and  of  proposed  rulemaking,  a  memorandum  on  jurisdiction 
he  text  of  new  rules  all  of  which  relate  to  the  problems  posed  by 
fiunity  antenna  television  systems,  commonly  referred  to  as 
Vs.  These  documents  aggregate  over  120  jtnges  and  set  forth 
a  mass  of  detail  tliat  the  outlines  of  tl>e  problem,  as  well  as  the 

issues,  are  somewliat  ol)scured,  if  not  wholly  submerged.  Ac- 
ngly,  it  seems  worthwiiile  to  restate  very  briefly  and  simply  what 
roblems  and  the  issues  are,  in  order  to  indicate  my  points  of  agree- 
and  disagreement  with  tlie  majority. 

DATV  is  a  system  comprising  an  antenna  for  receiving  television 
Is,  and  cables  and  auxiliary  a]iparatus  (such  as  amplifiers)  for 
ingthe  signals  received  into  a  number  of  receiving  sets.  CATV's 
30ut  as  old  as  commercial  television  itself,  the  first  systems  having 
started  as  early  as  19.50.     CATVs  have  been  developed  in  order 

the  wants  of  those  who  either  because  of  distance  or  terrain  were 


lie  Commission  clparly  lias  no  Jurisdiction  over  bowling  .iIle.TS  or  theaters,  for  ex- 
it as  an  administrative  agency  has  no  greater  power  than  has  been  conferred  by  Con- 
l|  Stark  V.  Wiekard,  321  U.S.  28S  :  NLRB  v.  Atlantic  Metallic  Casket  Co.,  205  F.  2d 
i!;.A.  5).  Cf.  Peters  v.  IJohby.  349  T'.S.  S31.  However,  unlike  bowling  aUeys  and 
Drs,  CATV  systems  Intercept  and  extend  the  signals  of  television  stations,  and  thus 
6.  uniquely  close  relationship  to  the  regulatory  scheme.  Moreover,  CATV  systems  are 
I'd  In  Interstate  communication  liv  wire  to  which  the  act's  provisions  are  e-spressly 
Ijible. 
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unalsle  to  get  television  signals  off  the  air  in  satisfactory  quality  v 
niunbers.  ( See  articles  in  Television  Magazine,  June  10C2,  Sept  em  r 
1904,  and  April  1065.)  „  ,     t. 

For  a  varietv  of  reasons,  some  of  them  related  to  actions  of  the  F( '. 
the  commercial  CATV  business  has  developed  through  independ  t 
companies  which  transmit  or  relay  the  sigiials  and  other  compais 
which  distribute  the  signals  to  subscribers.  Typically  there  will  e 
an  antenna  on  some  high  point  near  a  community  which  receives  e 
signals  of  a  number  of  TV  stations.  These  signals  will  be  transmit  d 
either  by  microwave  relay  or  by  coaxial  cable  to  a  point  in  the  sett  d 
part  of  "the  comnuniity.  At  tliis  point  the  relay  company  will  deli  r 
the  signals  to  the  CATV  operating  company.  The  latter  will  maint  n 
and  operate  the  system  which  distributes  the  signals  over  wires  to  e 
homes  of  subscribers  within  the  community.  In  some  cases  the  rey 
company  will  deliver  signals  to  several  CATV  companies. 

CATV's  were  started  in  mountainous  areas  of  IVnusylvania  itl 
Oregon  where  television  reception  was  either  poor  or  nonexistent  i 
many  communities.     As  it  appeared  tliat  CATVs  were  aide  to  brn 
good  reception  and  ofler  a  variety  of  services  to  connuunities  far  > 
side  the  major  metropolitan  centers,  the  companies  spread  to  more  r, 
munities  and  got  more  subscribers.     Over  the  years,  as  television 
grown  in  both  numbers  of  broadcasting  stations  and  numbers  of  hun,, 
CATV  has  also  grown,  althougli  by  no  means  in  proportion.     In  roVb 
figures  there  are  now  about  5GG  television  stations  in  tlie  United  St;  ^ 
covering  some  2()(;  nuxrkets.     (Television  Magazine,  April  ltUi.">,  ]>. " 
Over  52  million  I'.S.  iiouseholds  have  television  receivers,  whicli  \ii 
percent  of  all  of  the  I'.S.  Iiouseholds.     (Ibid.)     The  CATV  induM 
today  has  about  1,300  operating  systems  serving  about  1.2  milli: 
homes.     (Seiden  i-eport  to  the  FCC,  p.  1.)     CATV"s  are  concent i;i ' 
largely  in  one-  or  two-station  markets.     Most  systems  are  fairly  mi 
in  size,  about  90  percent  having  fewer  than  3.000  subscribers,  ami  t 
average  having  al>out   (i55   subscribers.     Most  CATV's  delivci-    ( 
signals  to  their  subscribers,  although  some  deliver  as  few  as  three  ; 
some  as  many  as  seven  or  more.     (Ibid.)     However,  the  number 
size  of  CATVs  is  growing  and  CATV  systems  are  being  offered ( 
more  communities,  and  to  larger  communities. 

The  proliferation  of  CATV's  is  regarded  by  many  in  the  tele\'is 
business  as  an  economic  threat.     It  is  said  that  wliile  tiu'  liroadcas.i 
has  tlie  burden  and  expense  of  ])rovidiiig  programing  wiiich  tiie  ai 
ence  gets  without  ])ayment  and  which  must  be  supported  by  adver 
ing.  tlie  CATV  operator  simply  delivers  the  Iiroadcasters'  program  I 
to  subscribers  and  receives  payment  from  them.     This  is  said  to  c 
stitute  unfair  competition.     It  is  also  alleged  tliat  the  competitioM 
not  only  unfair  but  destructive  in  some  situations,  because  CATi 
deliver  the  signals  of  far-distant  stations  and  deliver  a  relatively  la,i 
number  of  signals  to  relatively  small  communities  in  whii'h  the  an 
ence  is  not  large  enough  to  .support  a  number  of  stations.     CATi 
create  the  anomaly  that  some  relatively  small  towns  are  pi-ovided  \\l 
a  greater  choice  of  television  programing  over  the  local  CATV  tl 
many  larger  cities  have  in  the  absence  of  CATV.  , 
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These  circumstances  have  created  a  demand  by  many  broadcasters 
[•the  FCC  tt)  take  jurisdiction  over  CATV's  and  to  institute  measures 
:«protect  television  broadcasters  against  competition  of  CATVs.  As 
[>ll  be  pointed  out  in  some  detail  below,  the  FCC  has  instituted  several 
jjceedin^s  and  investigations  relating  to  this  matter.  However, 
retofore  it  has  not  taken  any  definitive  action  of  general  significance, 
ffiile  there  has  been  some  question  as  to  the  extent  of  the  FCC  juris- 
Ition,  the  Commission  has  had  undisputed  jurisdiction  with  respect 
(licensing  microwave  transmitting  facilities  for  those  relay  com- 
plies that  carry  TV  signals  by  microwave.  The  manner  of  exercising 
It  jurisdiction  is  one  of  the  matters  that  has  been  l)itterly  disj^uted 
iji  tiiat  is  involved  in  the  present  pi"oceedings. 

|By  the  documents  which  the  Commission  is  now  promulgating  it 
Jopts  a  series  of  measures  which  represent  the  conclusion  of  the 
Jmmission  majority  as  to  the  action  that  the  Commi.ssion  should 
,.:e  in  this  field.  There  are  four  significant  measures  involved. 
First,  the  Commission  rules  that  CATA'"s  must  cari-y  the  signals 
I  all  local  television  stations  without  material  degradation.  The 
jmmission  exercises  power  over  the  CATVs  by  requiring  licensed 
crowave  relaj'  companies  to  require  their  customers  to  comply  with 
!  Commission  conditions. 

Second,  the  Commission  rides  that  the  relay  companies  must  require 
)  CATVs  which  they  serve  to  avoid  the  deliverv  to  their  customers 
the  television  signals  of  any  program  which  dui)licate,s  the  program 
any  lociil  station.  This  nde  of  nonduplication  does  not  refer  merely 
simultaneous  duplication,  but  requires  CATVs  to  avoid  pre^senting 
f  duplicate  program  either  15  days  before  or  15  dn.A-s  a  fter  tiie  date  <^t" 
)adcast  by  a  local  station.  Thus,  this  rule  provides  that  the  CATVs 
ved  by  the  relay  companies  subject  to  the  rule  must  avoid  duplica- 
n  of  any  local  TV  program  for  a  period  of  .SO  daj-s. 
Third,  the  Commission  asserts  jurisdiction  over  all  CATV  relay 
npanies  and  systems,  including  those  that  are  wholly  intrastate 
i  that  transmit  signals  entirely  by  wire.  Althougii  litis  conclusion 
called  "tentative,-'  the  backgroimd  demonstrates  that  there  is  no 
ictical  possibility  of  dissuading  the  Conmiission  from  this  couclu- 
n.  The  Commission  gives  notice  that  the  substantive  measures 
■eady  adopted  will  be  extended  to  the  full  limits  of  this  asserted 
i'isdiction  as  soon  as  the  procedural  amenities  can  be  completed. 
Fourth,  rlie  Commission  institutes  an  "inquiry"  seeking  further 
Ta;:ent  on  more  than  a  dozen  and  a  half  questions,  all  of  them  relat- 
t  to  the  I'ossibilitv  of  imposing  further  restrictions  upon  the  opera- 
!iis  <^f  CATVs. 

|lt  seems  to  me  that  in  its  approach  to  the  CATV  problem  the  Com- 
|ssion  is  doing  the  w-rong  tiling  for  the  wrong  reason  in  the  wrong 
inner  to  deal  with  the  wrong  i^roblem.  It  is  thereby  erecting  onlv 
rossamer  barrier  against  the  evils  which  it  feare. 
The  Commission  is  doing  the  wrong  thing  when  it  seeks  to  control, 
'ectly  or  indirectly,  the  specific  programs  which  shall  be  presented 
the  audience.  The  Commission  is  acting  for  the  wrong  reason 
:ause  it  seeks  only  to  limit  competition.  The  Commission  is  pro- 
sding  in  the  wrong  manner  because  it  is  acting  to  extend  its  jnris- 
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diction  beyond  statutory  language  and  contrary  to  precedent,  he 
Commission  is  dealing  with  the  wrong  problem  because  it  concenti  es 
attention  only  on  the  single  matter  of  competition  for  listener  atten  m 
and  substantially  disregards  more  important  and  more  basic  probLis. 
Finally,  the  Commission  is  erecting  only  a  gossamer  barrier  aga  st 
feared  evils  because  the  actions  taken  and  proposed  are  not  ily 
wrong  but  must  ultimately  prove  to  be  ineffective.  Assiuning  at 
the  Commission  will  assert  jurisdiction  over  all  CATV  companies,  id 
will  impose  nonduplication  rules,  and  disregardiiig  the  risk  that  le 
action  will  be  set  aside  for  lack  of  jurisdiction,  at  best  these  rules  1] 
give  slight  and  marginal  protection  against  competition,  and  at  wst 
they  will  be  wholly  overturned  on  the  whim  of  some  future  Comis- 
sioner.     This  is  not  a  sound  basis  on  wliicli  to  build  an  industry. 

Basically  I  concur  in  two  of  the  four  rulings  made  bj'  the  Comis- 
sion  today  and  dissent  from  two  of  the  four.  I  agree  that  le 
Commission  should,  within  the  scope  of  its  jurisdiction,  require  CAV 
carriage  of  local  television  stations  without  degradation,  and  thait 
should  implement  the  rule  so  as  to  insure  its  efTectiveness.  I  havt  lo 
disagreement  with  the  substance  of  the  rides  regarding  carriagof 
local  stations.  I  also  agree  that  the  Commission  sliould  miderti 
an  inquiry  into  the  role  and  scope  of  CATV's,  although  I  have  S(ie 
reservations  as  to  the  inquiry  iu>w  initiated  by  the  Commission. I 
disagree  with  the  nonduplication  rule  whicli  1  helieve  is  an  improi 
attempt  to  limit  comjjetition  by  controlling  programing;  and  I  : 
agree  with  the  Commission's  attempt  to  extend  its  jurisdiction  with  i 
congressional  authorization. 

"Wliile  I  heartily  agree  that  the  Commission  should  conduct  a  sw(  i 
ing  inquiry  into  the  role  ami  scojje  of  CATV's  in  the  field  of  n 
communications,  it  seems  to  me  that  the  present  incpiiry  is  too  Ik 
and  too  late.  It  is  too  little  because  it  does  not  deal  witli  fundament  \ 
Many  of  the  important  issues  in  the  field  are  mentioned  in  the  no  ( 
of  inquiry,  but  they  are  scattered  through  the  somewhat  dill' 
discussion  in  random  fashion,  even  occurring  in  footnotes.  But 
basic  issues  are  not  mentioned.  These  are  what  the  functioni 
CATV's  should  be,  and  what  ultimate  mode  and  sj'i^tem  can 
dev'eloped  or  encouraged  to  ])rovide  the  greatest  service  to  the  great 
number.  In  various  paragraphs  of  tlie  instant  orders  and  opinii 
CATV's  are  disctissed  as  being  ancillary  or  subsidiary  facilities 
broadcasting  and  as  being  a  service  competitive  with  broadcastii 
These  concepts  seem  inconsistent  to  me,  and  differiitg  regulat< 
conse(]uences  flow  from  them.  For  example,  if  the  services  are  tri 
competitive,  then  there  is  some  reason  to  ]irohibit  or  discourage  jo 
ownership  of  broadcasting  facilities  and  CATV's.  On  the  other  ha; 
if  the  .services  are  ancillary,  (lien  that  reason  does  not  exist,  a 
broadcasters  should  lie.  pennitted,  and  perhaps  encouraged,  to  o 
CATV's.  At  the  present  time  the  Commissi(m  is  deferring  action 
a  large  nmnber  of  broadcast  license  renewals  because  the  licensees  a 
own  CATV  facilities.  This  action  seems  inconsistent  with  some  of  t 
positions  adopted  in  these  proceedings. 

In  any  event,  the  present  inquiry  is  too  late  because  the  Counnissi 
has  already  formed  its  opiiuon  on  this  subject.    I  believe  the  Co 
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jsion  should  make  its  investigation  and  conduct  its  inquiry  before 
(ching  its  conclusions,  rather  than  aftenvards.  The  documents 
;ied  today  plainly  show  that  the  Commission  and  its  staff  have 
bng  and  fixed  views  regarding  the  subordinate  place  of  CATV's 
tthe  mass  communications  system,  and  these  views  are  not  likely  to 
kmuch  influenced  by  anything  that  can  be  presented  to  the  Com- 
j;sion  in  the  course  of  the  inquiry.  Even  if  some  Commissioners  hold 
ih  views,  it  would  seem  to  me  to  be  more  courteous,  more  productive, 
]l  more  wise  to  refrain  from  officially  promulgating  them  until  the 
(mal  "inquirj-"  has  been  completed. 

n  any  event,  I  cannot  agree  that  it  is  proper  for  the  FCC  to 
•ermine,  either  directly  or  indirectly,  which  programs  shall  be 
fried  by  a  CATV  system.  It  seems  to  me  that  the  basic  issue  is 
ijther  the  Commission  should  employ  economic  and  engineering 
res  in  order  to  acliieve  economic  and  engineering  objectives,  or 
juld  exert  direct  control  over  the  substance  of  programing  in  an 
[■>rt  to  achieve  its  objectives.  The  method  of  selective  program  con- 
?,l,  which  the  majority  adopts  here,  will  beget  future  problems  and 
(re  control.  Problems  will  arise  because  of  delay,  changes  in  plans 
:  broadcasting  of  particular  programs,  the  requirements  of  section 
1  and  "fairness,"  and  section  317,  and  other  provisions,  to  pose  only 
sw  examples  that  can  readily  be  foreseen  of  the  numerous  problems 
my  to  arise  under  this  rule.  Suppose  that  a  local  station  advises  a 
J.TV  that  the  latter  cannot  carry  some  program  because  the  station 
jjnds  to  carry  it,  and  then  the  station,  for  whatever  reason,  does  not 
jry  the  program  ?  As  a  practical  matter,  the  CATV  will  not  have 
■  other  opportimity  to  carry  the  program  once  the  date  of  its 
axicast  has  passed.  Will  the  FCC  then  require  the  local  station  to 
ry  this  program?  Will  that  depend  uj"K)n  the  Commission's  de- 
nination  of  the  value  of  the  particular  program?  We  know  from 
erienc^  that  documentary  and  political  programs  are  those  most 
»ly  to  be  delayed  or  omitted.  Will  the  Commission  pemiit  these 
'grams  to  be  taken  off  the  CATV  at  the  whim  of  the  local  station 
ler  without  insuring  that  he  does  carry  them  ?  It  seems  unlikely  to 
that  the  majority  will  be  willing  to  do  this.  However,  I  doubt 
t  those  broadcasters  who  now  clamor  for  a  Commission  rule  on 
iduplication  will  welcome  this  new  grounds  for  Commission 
ulation  of  their  programing. 

''^ven  more  provocative  questions  are  posed  with  respect  to  political 
jigraming.  Suppose  a  distant  station,  carried  on  a.  local  CATV, 
parrying  a  series  of  political  programs  on  a  presidential  election 
[ich  is  balanced  as  between  the  major  parties.  A  local  station 
ides  to  carry  those  network  programs  presenting  the  views  of  one 
ithe  two  major  parties.    It  notifies  the  CATV  which  then  blanks 

these  programs  on  its  circuits.  The  local  station  will  then  have 
balance  out  its  own  programing  by  presenting  the  views  of  the 
ler  major  party  over  its  broadcasting  facilities.  But  the  progi-ams 
^he  distant  station  carried  on  the  local  CATV  will  be  unbalancefl 
'^e  tliev  will  present  only  the  programs  presenting  the  views  of  one 
■ty.  Most  important,  tlie  local  public  will  then  have  an  unbalanced 
•sentation  since  it  will  have  the  programs  favoring  one  party  pre- 
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sented  over  two  stations  on  the  local  system,  whereas  the  progra:; 
favoring  the  other  party  will  be  presented  over  only  one  of  tlie  lo<l 
channels  and  there  will"  be  only  half  as  many  of  the  latter.    This; 
obviously  a  device  that  could  easily  be  used  to  give  the  public  a  ve- 
biased  political  presentation  during  a  campaign.     Is  the  FCC  th. 
going  to  supervise  CATV  systems  to  see  that  their  programs  comj:  • 
with  all  of  the  requirements  of  section  315  and  ''fairness"?    How  \\ 
this  be  accomplished?    Will  the  FCC  require  program  origination 
CATV's?     These  and  a  host  of  other  problems  flow  directly  a 
inevitably  from  the  approach  adopted  liere.    To  say  that  any  sin; 
situation  is  unlikely  is  not  an  adequate  response.    The  records  of  i 
FCC  and  its  own  attempts  to  influence  programing  arc  eloquent  tes 
mony  tliat  situations  sucli  as  those  suggested,  and  others  more  bizai 
and  unusual,  do  occur  and  recur. 

It  should  be  noted  that  the  rules  now  adopted  by  the  Commissi 
are  based  in  significant  part  upon  its  concern  for  the  preservation  ' 
"local  live"  programing,  and  that  the  notice  of  inquii-y  suggests  th' 
the  protection  wliicji  the  Conunission  is  now  bestowing  upon  broa- 
casting  stations  is  likely  to  be  ''accompanied  by  a  concomitant  duty  i 
the  part  of  the  station"  to  provide  "local  live"  programing.     S' 
notice  of  inquiry,  paragraph  53.     Thus,  the  nonduplication  rule 
not  only  a  direct  intrusion  into  the  programing  area  through  conti 
of  CATV's,  but  is  also  another  argument  to  buttress  the  case  f' 
further  Commission  control  of  the  programing  of  broadcasters.    V 
lieving,  as  I  do,  that  the  Commission  sliould  not  seek  to  control  \>\ 
gram  content   in  the  field   of  broadcasting,  I  am  opposed  to  tl 
ap])roach.    See  separate  opinions  in  Lee  Ii'oy  McCouny.  2  R.R.  2d  8 
(1064):  George  E.  Borsf.  et  a/..  FCC  65-207   (1965);  The  Roh 
Law  In  Broadcasfhig,  7  J.  of  Bdcsting.  113  (1964)  ;  Religious  Liber 
and  Broadcasting.  33  Geo.  Wash.  L.K.  (March  1965).    '  1 

One  practical  iactor  that  seems  to  be  left  out  of  consideration  r 
the  adoption  of  a  nonduplication  rule  is  that  this  is  the  apjjroac 
whicli  is  most  likely  to  provide  incentive,  if  not  virtual  necessity,  f 
CATV's  to  undertake  the  origination  of  tlieir  own  programs.  TI 
operation  of  tlie  nonduplication  rule  means  that  the  CATV  operate' 
are  required  to  delete  material  from  the  i)rograms  which  they  recei' 
and  deliver  to  subscribers  and  it  also  means  that  when  such  materir 
is  deleted  the  CATV  is  left  with  a  vacant  channel.  While  the  econom 
pressures  and  motivations  will  undoubtedly  vary  from  sit\iation  j 
situation,  this  kind  of  situation  provides  both  the  opport\niity  ar 
incentive  for  program  origination;  and  therefore,  in  the  long  run, 
likely  to  engender  more  competition  for  tlie  local  television  statio)^ 
than  it  avoids.  It  seems  to  me  to  be  far  more  simj)le  and  effective,  ni 
to  mention  wise  and  appropriate,  to  require  that  CATV's  sliall  can 
local  stations,  that  they  shall  not  alter  or  degrade  the  signals  tlii 
they  carry,  and  that  they  shall  me«t  such  other  engineering  requiri 
ments  as  may  be  found  appropriate,  and  to  leave  determination  (' 
programing  to  the  broadcasters  witliout  foi-cing  the  CATV  operate; 
into  the  area  of  program  selection  and  encouraging  them  to  enter  tl 
area  of  program  origination. 
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I  The  most  important  and  fundamental  legal  objection  to  the  present 
ommission  action  is  its  lack  of  adequate  jurisdictional  basis.  The 
ale  promulgated  by  the  Commission  at  this  time  undertakes  to 
?gulate  the  programs  that  may  be  carried  by  CATVs  by  requiring 
Dnimon  carriers  tliat  serve  the  CATVs  to  impose  upon  their  cus- 
Huers,  as  a  condition  of  service,  the  limitations  contained  in  the  Com- 
ciission  rules.  The  Commission  has  repeatedly  rejected  this  basis  of 
irisdiction  in  tlie  past,  as  appears  from  the  cases  cited  and  quoted 
?low.  But  regardless  of  lack  of  support  in  precedent  or  statutory 
mguage,  the  logical  implications  of  this  appi-oach  should  warn  of  its 
jisoundness.  If  the  Commission  can  impose  its  will  on  a  person  or 
(jsiness  entity  tliat  is  the  customer  of  a  common  carrier  by  the  simple 
evice  of  requiring  the  common  carrier  to  act  as  the  Commission's 
oliceman  in  order  to  keep  its  license,  then  the  Commission  can  regu- 
ite  any  business  in  t]j;5  United  States.  Every  business  and  most 
tizens  are  customers  of  the  telephone  and  telegraph  companies.  It 
;as  never  previously  been  suggested  that  this  fact  subjected  them  to 
figulation  by  the  FCC.  But  if  today's  decision  stands,  then  tliat  is 
lie  law.  The  Commission  need  no  longer  be  constrained  by  any 
bchnical  limitations  on  its  jurisdiction  arising  from  statutes  enacted 
7  Congress,  if  this  theory  is  sustained  by  the  courts.  The  ride  adopted 
[v  the  Commission  today  applies  to  CATVs  served  by  the  telephone 
)mpany  as  well  as  to  those  served  by  CATV  relay  companies.  But 
|iere  is  nothing  in  the  logic  of  the  Commission's  jurisdictional  ap- 
pach  that  limits  this  technique  to  CATVs.  If  this  jurisdictional 
pundation  is  sound  for  CATVs.  tlie  Commission  may,  by  precisely  the 
|ime  teclinique,  impose  its  regulations  on  theaters  or  newspapers,  on 
^ock  brokers  or  taxicabs,  indeed  on  any  business. or  person  that  needs 
id  uses  the  services  of  a  communications  common  carrier. 

The  Commission's  assertion  of  direct  jurisdiction  over  companies 
lilt  i-eceive  broadcast  signals  and  transmit  them  wholly  by  wire  within 

single  State,  without  any  specific  statutory  foimdation,  is  equally 
iiniiing  in  its  implications.    The  principal  argument  urged  in  sup- 

iii  nf  the  Conunission's  jurisdiction  over  such  companies  is  that  it 

i|i'>irable  for  the  FCC  to  have  such  jurisdiction  in  order  to  attain 
le  broad  general  objectives  of  the  Communications  Act.    However, 

tliis  reasoning  is  sound,  then  the  jurisdiction  of  the  Commission  is 
terally  unlimited.  Tliere  is  scarcely  any  aspect  of  organized  social 
ving  that  is  not  in  some  way  related  to  tlie  complex  ramifications  of 
le  communications  system  that  is  now  under  the  jurisdiction  of  the 
oiiniiission.  If  the  Commission  has  authority  to  deal  with  any 
'ti\ities  which  "threaten  to  impede  i-ealization  of  the  Conimis- 
on's  *  *  *  plan  and  policies"  (memorandum  on  jurisdiction)  then 

can  control  all  amusements,  the  field  of  journalism,  the  scheduling 
f  movements  by  trains,  planes,  and  ships,  not  to  mention  almost  any 
her  activities  that  is  either  competitive  or  ancillary  to  or  an  im- 
irtant  user  of  communications.  Such  vague  and  broad  reasoning 
Imply  will  not  sustain  jurisdiction  as  to  activities  not  plainly  within 
le  scope  of  some  more  specific  statutory  language.  See  F.P.C .  v. 
to^/7W7e  Co.,  337  U.S.  498  (1949) . 
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When  the  Communications  Act  itself  is  examined  it  is  found  tit 
not  only  is  language  lacking  to  give  the  Commission  jurisdiction  wh:  ] 
it  undertakes  to  assert  here  but  the  language  of  the  statute  express 
denies  that  jurisdiction.  i 

Section  1  of  the  act,  47  U.S.C.  151,  states  the  purpose  of  the  acti 
most  general  terms  and  states  that  tlie  FCC  is  created  pui-suant  to  t.( 
purpose.    However,  it  does  not  define  or  confer  any  jurisdiction,    i 

Section  2  of  the  act,  47  U.S.C.  152,  says  in  its  first  subdivision  tl( 
"the  provisions  of  this  chapter  shall  apply  to  all  interstate  and  forei  i 
conmiunication  by  wire  or  radio  *  *  *.''  It  does  not  state  that  t> 
Conunission  has  jurisdiction  over  all  such  communication.  Rathert 
describes  in  general  terms  the  scope  of  the  act  and  the  outermost  lir- 
tat ions  of  its  application.  However,  it  says  that  within  these  outermi : 
limits  the  act  applies  pursuant  to  its  provisions.  In  other  words,  i 
order  to  find  jurisdiction  within  the  scope  described  bv  the  first  svi 
division  of  section  2,  it  is  necessary  to  find  some  specific  provision  ! 
the  act  conferring  jurisdiction.  i 

This  is  emphasized  by  the  second  subdivision  of  section  2.  whii 
specifically  says  that  nothing  in  the  act  shall  be  construed  to  give  ti 
Commission  juri.sdiction  with  respect  to  '"intrastate  communicatr 
service  by  wire  or  radio  of  any  carrier"  or  "any  carrier  engaged  in  J 
terstate  or  foreign  conuniniication  solely  through  connection  by  radi 
*  *  *  with  facilities  located  in  an  adjoining  State  *  *  *  of  anoth 
carrier  *  *  *."  It  would  seem  tliat  tlie  latter  clauses  specifica! 
exclude  both  CATV  relay  companies  and  CATVs  from  the  jurisdi 
tion  of  the  Commission  wlien  they  do  not  use  microwave.  Howevi 
it  is  argued  that  the  intrastate  relay  companies  using  wire,  ratb 
than  microwave,  are  connected  by  radio  wiili  l)roadcastei-s  in  anoth' 
State  rather  than  with  carriers  in  another  State.  The  obvious  ans^\1 
is  that  at  tlie  time  of  enactment  of  tlie  Comnuuiical  ions  Act  such  thini 
as  CATVs  were  unheard  of  and  that  the  intent  of  Congress  expres? 
in  the  second  subdivision  of  sectitm  2  is  to  deny  the  Commissi- 
jurisdiction  over  intrastate  carriers  which  are  not  part  of  a  sinji 
integrated  system  and  which  simply  carr}'  signals  emanating  fro 
anotlier  State.  The  congre.ssional  intent  to  exclude  tlie  Commissi 
from  regulation  of  intrastate  facilities  and  operations  is  indicated) 
a  number  of  provisions  in  the  Comnmnications  A'^t.  In  addition' 
the  restrictions  of  47  U.S.C.  section  ir)2(2),  a  statutory  denial  i 
Commission  jurisdiction  to  regulate  intrastate  facilities  or  operatic 
appears  in  47  U.S.C.  section  214,  as  to  connnunications  connnon  a 
riers,  in  47  U.S.C.  221(b),  as  to  telephone  companies,  and  even  in  i 
U.S.C.  section  301(d),  as  to  radio  signals  which  do  not  have  a  dire 
effect  on  interstate  comnumications. 

However,  it  is  not  necessary  to  rely  upon  inferential  constructid 
Examination  of  the  entire  Cominmiications  .Vet  for  a  specific  pro' 
sion  ai)plicable  tf)  comjianies  engaged  in  transmitting  signals  intU 
state  by  wire  discloses  that  only  section  214.  47  T"''.S.C.  214,. 
ap]>]icable.  This  section  provides  that  no  carrier  shall  construct 
operate  a  line  without  obt^aining  authority  from  tlie  Commissi* 
provided,  however,  that  no  authority  from  the  Commission  is  i 
quired  for  the  construction  or  operation  of  ''a  line  within  a  sing 
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ite  unless  such  line  constitutes  part  of  an  interstate  line."  The 
tion  further  provides  that  ''As  used  in  this  section  the  term  'line' 
ans  any  cliannel  of  communication  establislied  by  the  use  of  ap- 
)priate  equipment  other  than  a  chamiel  of  conununication  estab- 
led  by  tlie  interconnection  of  two  or  more  existing  channels.  *  *  *" 
us,  by  specific  statutory  provision,  the  mere  fact  tliat  a  CATV  sys- 
1  or  relay  company  is  connected  by  radio  to  some  otlier  communi- 
ions  facility  does  not  constitute  its  lines  a  part  of  a  cliannel  of 
iimunication  comprising  both  the  out-of-State  facility  and  the 
rastate  facility.  The  company  which  operates  by.  wire  within  a 
gle  State  is,  therefore,  specifically  excluded  from  Commission 
isdiction  by  section  214.  By  familiar  rules  of  statutory  construc- 
1  such  a  specific  and  explicit  exclusion  prevails  over  any  inference 
t  might  otherwise  be  S2)un  out  of  more  general  language  that  is 
limed  to  imply  jurisdiction. 

rhe  Commission  memorandum  on  jurisdiction  argues  from  the 
initions  of  "wire  communication"  and  "radio  communication"  in 
U.S.C.  section  153,  to  the  conclusion  that  the  Commission  has  ju- 
iiction  over  CATV's  because  their  activities  may  be  said  to  come 
ihin  the  scope  of  these  definitions.  This  argument  is  wholly  beside 
I  point.  The  section  on  definitions  confere  no  jurisdiction  at  all. 
iny  terms  are  defined  in  that  same  section,  including  the  terms 
iaited  States,"  "person"  and  "State  commission."  It  is  obvious 
It  the  FCC  does  not  have  jurisdiction  over  the  United  States,  over 
ite  commissions  or  over  all  persons.  The  terms  defined  have  legal 
jiificance  only  to  the  extent  that  they  are  used  in  other  sections  of 
Istatutes.  But  one  will  searcli  tlie  act  in  vain  for  any  section  which 
iressly  confers  jurisdiction  ui:)on  the  Commission  in  the  broad  t«rnis 
jitioned  in  the  memorandinn  on  jurisdiction.  Consequently,  the 
Initions  given  those  terms  are  not  germane  to  the  issue. 
if  the  argument  in  the  Commission's  memorandum  is  correct,  then 
I  Commission  has  jurisdiction  not  only  over  intrastate  wire  relay 
terns  and  CATV  operating  systems  but  also  over  television  and 
lie  receivers.  The  argument  made  in  the  Commission  memoran- 
in  is  that  any  instrumentality  which  is  incidental  to  or  used  in  the 
ijcess  of  transmitting  picture  or  sound  or  which  forms  a  connecting 
K  in  the  chain  of  communication  between  the  transmitting  station 
i  the  viewing  public  is  subject  to  Commission  jurisdiction.  Tele- 
lion  and  radio  receiving  sets  are  just  as  much  within  this  jurisdic- 
(lal  concept  as  CATV's  and  broadca.sting  stations.  In  that  event 
1  "all-channel  law"  (Public  Law  87-529,  47  U.S.C.  30.3 (s))  was 
necessary  as  the  Commission  had  full  autlioi-ity  to  regulate  and  li- 
>-e  receivers  by  the  terms  of  the  original  Communications  Act. 
'  uly,  neither  the  Commission  nor  the  courts  have  ever  previously 
iiglit  this  to  be  the  case.  Both  have  continuously  acted  on  the  con- 
•■y  assumption. 

'he  Commission  itself  has  explicitly  denied  its  right  to  control  and 
:^jurisdiction  over  CATVs  in  several  decisions  which  up  to  the 
B^ient  time  have  not  been  specifically  reconsidered  or  overruled. 
';>  first  reported  decision  is  Intemiountain  Ilfirroivave,  24  FCC  54, 
dpted  January  30,  1958.     In  this  case,  a  television  broadcaster.  Hill 
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County,  objected  to  the  grant  of  a  microwave  authority  to  a  CA',' 
relay  company.     The  Commission  opinion  said : 

Hill  County  is  seeking  to  have  the  Commission  deny  a  radio  authorizai  n 
to  a  communications  common  carrier  because  the  communication  cin  t 
to  be  derived  under  such  authorization  will  be  utilized  by  subscribers  \o 
are  competitors  of  Hill  County  in  endeavoring  to  provide  visual  entert.i- 
ment  *  *  *.  We  are  of  the  opinion  that  the  request  of  Hill  County  n  t 
be  denied  *  *  *.  In  considering  this  problem,  it  must  be  remembered  t  t 
it  is  possible  and  feasible  for  communications  common  carriers  to  pro^e 
program  relay  facilities  to  subscribers  where  no  special  authorizatioi  s 
required  from  this  Conunission,  e.g.,  where  the  carrier  already  has  in  pie 
proi>erly  authorize<I  general  cable,  wire,  or  radio  facilities  which  may  be  I 
to  suih  particular  use  in  the  ordinary  course  of  business.  Thus,  to  sii  e 
out  for  si»ecial  consideration  and  denial  only  those  situations  where  iv 
construction  is  involved,  where  such  new  construction  is  spfH'ifically  for  e 
purpose  of  providing  a  service  to  the  public,  when  the  initial  or  sole  \  r 
availing  himself  of  service  is  a  community  television  distriliution  syst  i 
would  be  arbitrary,  capricious,  and  discriminatory.  An  alternative,  i 
course,  would  be  to  adopt  an  overall  jiolicy,  rule,  or  condition  with  res|  t 
to  every  cable,  wire,  or  radio  authorization,  i.ssued  by  this  Coinmissicji  c 
carriers  under  its  jurisdiction,  under  both  title  II  and  title  III  of  the  (' 
munications  Act,  prohibiting  the  rendition  of  the  specific  tyjM'  of  service  ie 
under  attack  by  the  objectors.  Such  a  procedure  wcjuld  be  eiiually  arbitri  ■, 
capricious,  and  di.'^criminatory  and  unwarranted  in  view  of  our  ulliiu 
(letermiuation  herein. 

A  few  months  later,  in  Frontier  B roach axting  Company.  24  Y<] 
251,  16  R.R.  1005  (1958)  the  Comini.ssion  specifically  pointed  out  t  I 
even  if  it  held  CATV  sy.stems  to  be  common  carriers  they  would  <<ie 
within  tlie  scope  of  section  214  of  the  Coumiunicalions  Act  and,  tli( 
fore,  woidd  not  require  Commission  authority  to  constnict  or  oju  i 
intrastate  lines.     The  Commission   further  said  that  when  C.\ 
systems  transmitting  signals  by  wire  do  not  emit  excessive  radial 
they  involve  no  radio  transmission  which  requires  any  form  of  lite 
from  the  Commi-ssion  under  the  act, 

Tiiereafter  the  Conunission  conducted  an  extensive  iii(|iiiry  and  all 
plenary  proceedings  cnteretl  a  report  and  order  considering  the  whi 
subject  of  CATV  and  rejjeater  ser\ice,  2(1  FCC  40:5,  18  ll.R,  V.\ 
(1959).  The  following  are  some  of  the  conchisions  then  reached  8j 
stated  by  the  Commission : 

•  *  •  we  find  no  present  basis  for  asserting  jurisdiction  or  authority  c 
CATV's  except  as  we  already  regulate  them  under  part  15  of  our  rules  vi 
respect  to  their  radiation  of  energy  (par.  71 1 . 

»  *  *  it  would  not  constitute  a  legally  valid  exercise  of  regulatory  ju 
diction  over  common  carriers  to  deny  aulliorizati(ui  for  common  ear. 
microwave,  wire,  or  cable  transmission  of  iclcvision  programs  to  CA 
systems  on  the  ground  that  such  facilities  would  abet  the  creation  of  advf 
competitive  impact  by  the  CATV  on  the  construction  or  successful  operat 
of  local  or  nearby  stations  ( par.  77 ) . 

Certainly,  with  resi)ect  to  anything  more  than  the  barring  of  simultane^ 
duplication,  we  believe  this  to  be  an  unwarranted  Invasion  of  viewers'  riji 
to  get  "live"  programing  if  they  are  willing  to  pay  for  it.  The  suggested  nl 
restricting  presentation  of  the  programs  of  the  local  station's  netwl 
would  appear  to  be  cumbersome,  if  not  conijiletely  unworkable,  esptK'iii 
considering  that  many  stations  in  small  markets,  including  some  of  tin 
covered  in  the  record,  present  programs  of  two  or  even  three  netwoi 
(par.  96). 

We  have  considered  lierein  the  problem,  the  i.ssues  raised,  and  sugges: 
methods  of  solution.    Two  of  the  broadcasters'  suggestions,  both  relal! 
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to  CATV's,  we  adopt.     These  are  that  CATV  systems  should  be  require<]  to 
obtain  the  consent  of  the  stations  whose  signals  they  transmit  and  that  tliey 

I  should  be  required  to  carry  the  signal  of  the  local  station  (without  degrading 
it)  if  the  local  station  so  requests.  Since  both  of  these  stcim  require  changes 
ill  the  Comninnicatioiis  Act,  we  will  shortly  recommend  to  Congi-ess  appro- 
priate legislation,   as  Indicated   above    (par.   90).     [Emphasis   added.] 

In  1962  the  Commission,  with  one  dissent  and  one  abstention,  is-iied 
l|e  Carter  Mountain  decision,  which  is  the  principal  reliance  of  tho.=e 
'ho  now  argue  for  FCC  jurisdiction  in  this  matter.  Carter  Mountain 
yar(.smi.mon  Corp.,  32  FCC  459  (1962).  In  this  case  a  CATV  relay 
('mpany  applied  for  authority  to  transmit  television  signals  by  micro- 

nc  to  a  small  commimity  with  one  local  television  station.     Tlie 

\r\  ision  station  protested  the  application  and  a  hearing  was  held.  On 
M'  basis  of  a  complete  evidentiary  record  the  Commission  found  tliat 

;:iant  of  the  microwave  authority  to  the  relay  company  with  the 

iiiii-ing  of  CATV  service  to  the  community  would  result  in  the  demise 
I  lie  local  television  station.     It,  tlierefore,  found  that  a  grant  of 

f  microwave  authority  would  not  be  in  the  public  interest.     Tlie 

iiiiiiiission  stated  that  tlie  two  basic  issues  in  the  case  were  whether 
,('  relay  company  was  a  bona  fide  common  carrier  and  whether  the 
tonomic  impact  of  the  grant  was  of  legal  significance  or  the  public 

terest  was  inherent  in  the  fact  that  applicant  was  a  common  carrier, 
[he  Commission  held  that  economic  impact  of  the  proposed  grant  on 
|ie  broadcasting  station  was  of  legal  significance  and  was  adequate 
^•ound  for  denying  the  authority  sought.  Tlie  liolding  was  explicitly 
|mited  to  this.  Tlie  Commission  said  in  its  opinion:  "Tliere  is  no 
[tempt  to  examine,  limit,  or  intei'fere  with  the  actual  material  to  be 
|ansmif(ed.  ""Ve  are  merely  considering  the  question  of  wlicfher  the 
ke  of  the  facility  is  in  the  pul>lic  interest,  a  conclusion  wliich  nuist  be 
pached  prior  to  the  issuance  of  the  grant."  The  Commission  did 
3t  consider  or  discuss  the  decisions  cited  above  and  tlie  only  comment 
.  Carter  Mountain  on  tlie  earlier  decisions  is  tliis:  "To  the  extent  that 
lis  decision  departs  from  our  views  in  the  report  and  order  in  docket 
0.  12443.  26  FCC  403  (released  Apr.  14,  19.-,9),  those  views  are 
edified." 

The  decision  was  appealed  and  affirmed  by  the  court  of  appeals.  In 
le  court  of  appeals  six  issues  were  agreed  u]Jon  between  the  parties 
id  submitted  to  tlie  co\irt  by  stipulation.  The.se  are  set  forth  in  the 
apellate  opinion.  Carter  Mountain  Transmission  Corp.  v.  FCC. 
n  F.  2d  359  (CADC  1963),  cert.  den.  375  U.S.  951  (1963).  None  of 
le  issues  related  either  to  the  imposition  of  conditions  upon  or  con- 
•ol  over  the  programs  to  be  cari'ied  by  tlie  applicant  or  to  tlie  ]iossi- 
ility  of  extending  FCC  jurisdiction  to  companies  not  utilizing  radio 
"ansmission  for  the  carriage  of  signals.  In  fact,  tlie  Commission  in 
s  brief  to  the  Supreme  Court  in  o))position  to  certiorari  specifically 
ated  that  no  question  of  Commission  jurisdiction  over  CATVs 
peratinir  by  wire  was  involved  in  that  case.  Tlie  lirief  stated  "*  *  * 
>veral  bills  have  been  introduced  in  Congress  to  give  the  Commission 
irect  authoritv  over  CATV's.  ^  qaestion  not  involred  here,  *  *  *" 
FCC  brief,  p.  in.)     [Emphasis  added.] 

A  month  after  issuing  its  Carter  Mountain  decision,  the  Commission 
sued  a  unanimous  order  in  WFTV.  Inn.  v.  Fortnightly  Corp..  23 
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R.E.  184  (1962)  in  which  it  relied  upon  and  reaffirmed  the  holcig 
of  the  Frovfier  Broadra-'<tinfr  decision,  and  reiterate<l  tliat  "this  C  > 
mission  [is]  without  title  11  jurisdiction  over  the  CATV  s^ystei." 
Accordinc:!}',  the  Commission  ordered  that  the  complaint  bj-  a  brci- 
caster  against  a  CATV  system  "is  dismissed  for  failure  to  stat  a 
cause  of  action  within  the  jurisdiction  of  the  Commission." 

In  the  report  and  order  adoptinir  rules  to  be  imposed  on  CAT's 
through  the  common  carriers  which  serve  them,  the  Commission  mei  y 
mentions  the  matter  of  jurisdiction  in  a  footnote  (footnote  5).  lis 
cavalier  I'eference  relies  entirely  on  the  authority  of  the  Carter  Mo'v 
tain  case  as  the  legal  foundation  for  jurisdiction  to  issue  the  ru's. 
But  this  reliance  is  wholly  misplaced.  The  Carter  Mountain  d  i- 
sion  held  only  that  the  Commission  could  wholly  deny  a  comrn 
carrier  ai)plication  when  the  sole  proposed  use  of  the  common  carir 
was  to  serve  a  CATV  and  such  service  would,  on  the  facts  of  recorc  n 
that  case,  result  in  the  economic  destruction  of  a  local  broadcast  o 
station.  The  issue  of  Commission  authority  to  impose  conditioiisn 
or  control  the  character  of  the  signals  carried  by  the  relay  compa', 
not  to  mention  the  customer,  was  not  raised  or  decided  in  that  Cij, 
was  not  considered  by  the  Commission  (see  par.  .3,  32  FCC  4G0)  a  I, 
in  fact,  was  expressly  di.sclaimed  by  the  Commission  (par.  8,  32  F'] 
4()2).  The  Commission  did  sa}'  that  its  denial  of  the  application  xs 
without  ])rejudice  to  the  riglit  of  applicant  to  tile  a  new  ap])licat  i 
when  conditions  had  changed  so  that  the  operation  of  the  CATV  woil 
not  liave  the  impact  on  the  local  television  station  which  the  reed 
there  demonstrated  was  likely  to  follow  in  circumstance  prevail  ; 
at  the  time  of  the  decision.  However,  this  is  a  far  cry  from  a  holdii 
that  the  Commission  can  impose  conditions  as  to  the  signals  to  | 
carried  b}-  the  connnunic^itions  carrier  or  by  its  customer.  As  notedi 
the  preceding  discussion,  the  Connnission  told  the  Supreme  Court  i 
the  Carter  Mountain  brief  that  the  issue  of  FCC  jurisdiction  oh 
CATV's  was  not  involved,  and  shortly  after  the  Carter  Moitntc 
decision  a  unanimous  Commission  reaffirmed  that  it  did  not  have  jun 
diction  over  the  carriage  of  signals  by  CATV's.  There  is  no  reasow 
Commission  opinion  that  considers  this  issue  and  concludes  that  (; 
Commission  does  have  the  jurisdiction  actually  e.xercised  in  the  instat 
report  and  order.  Several  Conmiission  opinions  hold  to  the  contra:, 
In  these  circumstances,  the  casual  disposition  of  the  jurisdict  ional  is£< 
in  a  footnote  seems  inadequate  at  best  and  irresponsible  at  worst,    i 

The  Commission  memorandum  cites  cases  like  American  Trtickh' 
Assn.  y.  U.S.,  344  U.S.  208,  and  NBC  v.  U.S.,  310  U.S.  100,  to  sustn^ 
jurisdiction.  However,  the  point  at  issue  in  those  ca.ses,  and  othi 
like  them,  was  simply  whether  a  regulator^'  agency  having  jurisdi 
tion  oyer  a  field  of  activity  and  an  enterprise  within  that  held  cou 
act  with  reference  to  a  particidar  practice  not  specified  in  the  bat 
statute.  The  Supreme  Court  held  that,  regardless  of  the  absence  i 
specific  reference  to  a  particular  practice  in  the  act,  the  regulate 
agency  having  jurisdiction  of  tlie  field  and  the  enterprise  miglit  pr 
mulgate  regulations  dealing  with  a  practice  which  was  considered 
be  an  evil  requiring  correction.  The  Court  points  out  that  the  necf 
sity  of  formulating  regulations  to  meet  specific  practices  not  forese< 
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J  Congress  is  precisely  one  of  tlie  reasons  regulatoiy  agencies  such 
ii  the  Commission  are  created.  However,  this  reasoning  has  nothing 
ihatever  to  do  with  an  issue  as  to  the  existence  of  jurisdiction  over 
1  economic  or  teclmical  field  or  a  particular  enterprise. 
A  case  much  closer  to  the  present  situation  than  any  cited  in  the 
ommission's  memorandum  is  F.P.C.  v.  Panhandle  Co.,  337  U.S.  498 
1949) .  In  that  case  the  Supreme  Court  held  that  the  FPC  could  not 
ictend  its  power  by  the  kind  of  reasoning  relied  on  by  the  FCC  here, 
<en  though  the  FPC  was  seeking  to  regulate  a  company  concededly 
iithin  its  general  jurisdiction  but  as  to  an  jxspect  of  the  company's 
.isiness  that  was  not  within  the  terms  of  the  statutory  jurisdiction, 
he  Court  said,  inter  alia : 

Xotliiiig  ill  the  sections  indicates  that  the  power  given  to  the  Commission 
over  natural-gas  companies  hy  section  1(b)  could  have  been  intended  to 
swallow  all  the  exceptions  of  the  same  section  and  thus  extend  the  power 
of  the  Commission  to  the  constitutional  limit  of  congressional  authority 
over  commerce. 

Failure  to  use  .such  an  important  power  for  so  long  a  time  indicates  to 
us  th.it  the  Commission  did  not  believe  the  power  existed.  In  the  light  of 
that  history  we  should  not  by  an  extravagant,  oven  if  alistractly  possible 
mode  of  interpretation  push  powers  granted  over  transportation  and  rates 
so  as  to  include  production  *  »  *  We  cannot  attribute  to  Congress  the  in- 
tent to  grant  such  far-reaching  powers  as  implied  in  the  act  when  that  body 
has  endeavored  to  be  precise  and  explicit  in  defining  the  limits  to  the  exer- 
cise of  Federal  power. 

he  Court  stated  that  if  the  Commission  were  of  the  opinion  that  it 
lould  have  the  power  sought,  then  it  was  authorized  to  call  the  atten- 
on  of  Congress  to  that  fact.  The  reasoning  adopted  by  the  Court 
|.  tlie  Panhandle  case  applies  with  even  greater  force  to  the  FCC  in 
lie  instant  situation.  Here  there  is  not  merely  an  inference  froin 
Irlier  inaction  that  the  Commission  did  not  believe  it  had  the  power 
I3w  asserted.  Here  there  are  clear  and  explicit  declarations  by  this 
lOmmi.ssion  that  it  does  not  have  the  power  wliich  the  present  msi  jority 
It  the  Commission  now  claims.  The  only  thing  that  has  changed  since 
^6  Commission  last  disclaimed  the  jurisdiction  it  now  asserts  is  the 
prsonnel  of  the  Commission.  That  is  not  a  proper  basis  for  disregard- 
iig  precedent  and  ciianging  established  legal  principles.  See  my  sepa- 
lite  opinion  in  Assignment  of  Additional  VHF  Channel  to  Johns- 
\wn.  Pa.,  etc.,  1  R.R.'2d  1572. 1580  (1963) . 

(Contrary  to  the  ap))arent  belief  of  the  Commission  majority,  the 
itct  that  it  miglit  be  thouglit  desirable  for  the  FCC  to  have  control 
|:  CATV's  or  tlieir  practices  does  not  indicate  that  the  agency  does 
bssess  such  power.  See  Toimgsfoton  Co.  v.  Sawyer,  343  U.S.  579 
952).  Desjiite  some  reservations  as  to  the  wisdom  and  objectivity 
the  Comjiiission  and  its  staff  regarding  CATV's,  I  would  agree 
liat,  as  a  matter  of  principle,  the  FCC  should  have  the  authority  to 
fgulate  CATV's  as  a  servnce  closely  related  to  broadcasting.  I  favor 
tid  will  support  appropriate  congressional  legislation  to  give  the 
jommission  jurisdiction  in  this  field. 

This  position  differs  from  the  assertion  of  jurisdiction  made  by  the 
'ommission  in  the  instant  proceedings  in  several  important  respects. 
first,  it  is  founded  on  a  deferential  respect  for  the  constitutional 
fheme  by  which  Congress  must  specifically  delegate  power  before 
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it  is  exercised  by  an  agency  created  by  Congress.  Second,  the  pow( 
that  Congress  delegates  is  ahnost  certainly  going  to  be  specified  an 
limited  in  extent,  whereas  the  power  derived  by  inference  from  broa 
general  statutory  tenns  is  unlimited  except  by  the  self-restraint  of  tl: 
Commissioners  and  the  vigilance  of  the  courts.  Finally,  it  is  likel 
that  congressional  hearings  will  illuminate  this  problem  and  thr 
Congress  will  provide  some  guidance  to  the  Commission  that  may  su{ 
"•est 'a  better  course  than  the  one  the  Commission  is  now  determine 
to  follow. 

At  least  part  of  the  problem  that  the  Commission  now  foresees  i 
the  proliferations  of  CATV's  is  the  result  of  the  ConTinission's  ow 
past  policies.  In  the  past  the  Commission  has  adopted  the  same  n 
strictive  attitude  toward  translators  and  other  auxiliary  service 
that  were  within  its  jurisdiction  Ihat  it  now  proposes  to  take  towar 
CATV's.  The  popular  demand  which  has  been  res])onsible  for  th 
recent  rapid  growth  of  CATV's  has  been  largely  the  result  of  th 
denial  of  service  to  many  areas  because  of  the  FCC  strictness  an 
reluctance  in  granting  authority  for  the  construction  and  o])eratio 
of  translators  and  boosters.  Apparently  the  Commission  has  not  yt 
learned  that  the  expansion  of  service  is  not  to  be  attained  by  th 
limitation  of  competition  and  the  imposition  of  rigorous  regulatio 
but  rather  by  stimulating  competition  and  moderating  regulatioi 
The  Commission  can  do  many  things  to  stimulate  and  encourage  th 
extension  and  expansion  of  television  sen'ice  throughout  the  conntrj 
but  regulating  the  programs  that  can  be  brouglit  into  homes  b 
CATV's  and  extending  the  Commission's  jurisdiction  without  specifi 
congressional  autliority  are  not  likely  to  lu'lj). 

However,  it  seems  to  me  that  the  most  basic  and  im]iortant  issu 
involved  here  is  far  more  impoi'tant  than  the  interests  of  the  broad 
casters,  the  CATV's,  or  even  of  the  audience  in  securing  broadcastin; 
ser\'ice.  The  basic  issue  involved  here  is  whether  a  great  Governmen 
agency  will  show  reasonable  res])ect  for  its  own  precedents  and  rea 
sonable  resti-.iint  in  seeking  to  extend  the  scope  of  its  own  ]H)weii 
Undoubtedly  the  independent  regulatory  agencies  have  been  give; 
great  power  and  broad  discretion  in  its  exercise.  But  if  democrat!' 
government  is  to  survive,  the  corollary  of  great  power  and  broad  dis 
cretion  must  be  a  strong  impulse  of  self-restraint  in  the  exercisi 
of  such  power.  In  the  face  of  statutory  language,  the  Commission' 
own  precedents,  the  prior  statements  of  the  Commission  to  the  courts 
and  its  requests  to  Congress  for  legislation  on  this  subject,  it  seem 
to  me  to  be  presumptuous  for  the  Commission  now  to  assert  jurisdic 
tion  which  it  has  previously  explicitly  disclaimed.  If  the  laws  ar 
inadequate  to  cope  with  tlie  problems  of  the  moment,  it  is  the  functioj 
of  Congress  to  remedy  that  lack.  There  is  no  reason  to  assume  tha 
Congress  is  any  less  responsive  than  the  Commission  to  the  publi 
interest,  or  that  it  is  unable  or  unwilling  to  act  if  action  is  needed  ii 
this  field  at  this  time.  I  am,  accordingly,  comjielled  to  dissent  froir 
the  Commission's  efforts  to  extend  its  jurisdiction  without  sjjex'ific  con 
gressional  authority. 
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FCC  66-220 


BEFORE  THE 
FEDERAL  COMMUNICATIONS  COMMISSION 

Washington,  D.C.    20554 


In  the  Matter  of: 

Vmendment  of  StTBPART  L,  Part  91,  To  Adopt 
Rules  and  Regulations  To  Govern  the 
Grant  or  Althorizations  in  the  Business 
Radio  Service  for  Microwave  Stations  To 

{  Rfxay  Television  Signals  to  Community 

I  Antenna  Systems. 

Uiendment  of  Subpart  I,  Part  21,  To  Adopt 
Rules  and  Regulu^tions  To  Govern  the 
Grant  of  Altthorizations  in  the  Domestic 
Public  Point-to-Point  Microwave  Radio 
Service  for  Microwave  Stations  Used  To 

'  Relay  Television  Broadcast  Signals  to 
Community  Antenna  Television  Systems. 

lMendment  of  P.VRTS  21,  74,  and  91  To  Adopt 

I  Rules  and  Regulations  Rel^vting  to  the 
Distribution  of  Television  Broadcast  Sig- 
nals BY  Community  Antenna  Television 
Systems,  and  Related  Matters. 


Docket  No.  14895 


Docket  No.  15233 


Docket  No.  15971 
(RM  Nos.  636,  672, 
742,  755,  and  766) 


Second  Report  and  Order 
(Adopted  March  4,  1966) 

It  THE  Commission  :  Commissioner  Bartley  dissenting  and  issuing 
a  statement;  Commissioner  Cox  dissenting  in  part  and  con- 
curring in  part  and  issuing  a  statement  :  Commissioner  Loevin- 
ger  concurring  in  the  result  and  issuing  a  statement. 

1.  On  April  23,  1965,  the  Commission  issued  a  notice  of  inquiry 
id  notice  of  proposed  rulemaking  in  docket  No.  15971  (30  F.R. 
■)78),  which  divided  the  proceedino;  into  two  parts.  In  part  I  the 
ommission  reached  an  initial  conclusion  that  it  has  jurisdiction  over 
1  community  antenna  television  (CATV)  systems,  whether  or  not 
icrowave  facilities  are  used,  and  proposed  to  extend  to  nonmicro- 
ave  CATV  systems  the  substantive  provisions  of  the  carriage  and 
jjnduplication  rules  adopted  for  microwave-served  CATVs  in  dock- 
's Nos.  14895  aiid  15233.  First  Report  ami  Order  in  dockets  Nos. 
t895  and  15233,  30  F.C.C.  683;  Memorandum.  Opinion  and  Ord^r  in 
ockets  Nos.  14895  and  15233,  1  F.C.C.  2d  524.  Part  I  also  invited 
•imment  on  various  auxiliary  questions  affecting  all  CATVs  which 
ere  not  resolved  in  dockets  Nos.  14895  and  15233.  These  have  to  do 
ith  color  duplication,  educational  television  stations,  station-owned 
translators,  and  a  possible  transition  period  before  the  carriage  pro- 
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visions  are  made  fully  applicable  to  existing  CATV  systems  with  lie 
ited  channel  capacity  (notice,  pars.  33-36). 

2.  In  part  II  of  the  proceeding  the  Commission  initiated  an  inquii 
lookin<r  toward  possible  rulemaking  on  broader  questions  posed  by  tl 
trend  of  CATV  development,  including  (1)  the  efl'ect  of  CATV  enti 
into  major  cities  on  UHF  independent  stations,  (2)  the  possible  ne< 
for  limitations  on  the  distance  a  station's  signal  may  be  extended  1 
CATV,  (3)  "leapfrogging,'"  (4)  program  origination  or  alteration  I 
CAT v' and  the  related  question  of  i)ay-TV  or  combined  CATV-pa; 
TV  operations,  and  (5)  various  miscellaneous  questions.  In  paragraj; 
49  of  part  II  the  Commission  adopted  an  interim  policy,  pending  tl 
outcome  of  the  proceeding,  whicli  provides  that  a  microwave  applic, 
tion  to  serve  a  CATV  system  in  a  community  with  four  or  more  cor 
mercial  cliannel  assignments  and  three  or  more  stations  in  operatic 
(or  with  at  least  two  stations  in  operation  and  one  or  more  statioi 
authorized  or  applied  for)  must  be  accompanied  by  a  clear  and  fii 
showing  that  in  the  particular  circumstances  a  grant  would  not  pose 
substantial  threat  to  the  development  of  independent  UHF  sen^ice 
the  area.  A  like  showing  was  required  for  microwave  facilities 
serve  a  CATV  system  in  an  "overshadowed"  community  where,  b 
cause  of  its  proximity  to  t  In-ee  or  more  existing  stat  ions,  any  new  XJH 
station  would  Im?  independent  in  operation.  In  paragraph  50  of  pa> 
II,  the  Commission  proposed  an  interim  rule  along  similar  lines 
govern  nonmicrowave  CATV  entry  into  such  areas. 

3.  Comment  on  part  I  and  paragraph  50  of  part  II  was  due  at  i 
earlier  date  than  that  specified  for  the  remaining  portions  of  part  I] 
which,  it  was  anticipated,  would  rex^uire  more  lengthy  consideratic 
and  possibly  a  further  notice  to  afford  an  opportunity  for  comment  ( 
any  specific  rule  ])roposals  of  the  Commission  (notice,  pars.  04,  68 
Comments  and  reply  comments  on  part  I  and  paragraph  50  have  nc 
been  fully  considered  by  the  Commission.  This  report  and  order  dea 
only  with  these  aspects  of  the  proceeding. 

PART  I.  THE   CARRIAGE   AND   NONDUPLIC.\TION'   PROVISIONS 

4.  In  proposing  that  the  substantive  provisions  of  the  carriage  ai 
nonduplication  rules  governing  microwave  CATV  systems  be  e 
tended  to  all  CATV  systems,  the  notice  emphasized  (pai-s.  27,  30)  th 
two  main  issues  were  presented:  (1)  Whether  the  Commission  Ci 
appropriately  proceed  on  the  basis  of  its  present  statutory  authorit 
and  (2)  whether  any  special  problems  of  substance  or  priK'cdure  a 
posed  by  rules  going  to  nonmicrowave  systems.  We  turn  now  to 
discussion  of  the  first  issue. 

5.  The  threshold  jurisdictional  question  is  twofold:  {a)  Whetli 
the  Commission  has  jurisdiction  as  a  matter  of  law  over  nonmicrowa| 

'  "LeapfropplnR"  mmins  thp  distribution  by  the  CATV  s.VBtem  of  more  distant  siffnals 
preference  to  signals  of  stations  located  much  closer  to  the  system. 

'Coninients  and  reply  comments  on  pt.  I  and  par.  ."iO  were  oriclnnlly  due  on  .Tune  2!5  a 
July  26.  190.").  respectively.  By  ordcr.s  Issued  on  June  16  and  June  .SO,  1!)65.  these  tic 
for  fliinc  were  extended  to  July  26  and  Sept.  17,  1963.  Formal  comments  and/or  rei 
comments  have  been  received  from  the  parties  listed  in  the  attached  app.  A.  In  additi 
a  large  number  of  informal  comments  or  letters  from  members  of  the  public  have  bi 
received  and  placed  in  the  docliet. 
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lATV  systems  under  the  present  provisions  of  the  Communications 
.ct,  and  (h)  wliether  it  would  be  appropriate  to  exercise  any  such 
irisdiction  without  a  legislative  enactment  on  the  subject.  In  the 
otice  we  concluded  initially,  for  tlie  reasons  set  forth  in  oin-  memo- 
indum  on  jurisdiction  attached  to  the  notice,  that  CATV  systems  are 
igaged  in  interstate  communication  by  wire  to  which  the  provisions 
f  the  Communications  Act  are  applicable  (sees.  2(a)  and  3(a),  47 
r.S.C.  152(a)  and  153(a) ).  It  further  appeared  to  us  that  the  Com- 
lission's  statutory  powers,  particularly  under  sections  4(i),  303  (f), 
h),  and  (r),  include  authority  to  promulgat*  necessary  and  reason- 
ble  regulations  to  carry  out  the  provisions  of  sections  1  and  307(b) 
f  the  act  and  to  prevent  frustration  of  the  regulatory  scheme  by 
'ATV  operations,  irrespective  of  the  use  of  microwave.  However, 
re  pointed  up  the  following  matters  (par.  31  of  the  notice)  : 

While  we  have  initially  concluded  that  we  have  jurisdiction,  we  would 
carefully  consider  comments  addressed  to  this  aspect.  The  attached  memo- 
randum presents  the  case  for  jurisdiction — a  strong  one  in  our  view — and 
is  set  out  ill  order  to  afford  interested  i>arties  a  full  opportunity  to  direct 
their  con^ments  to  that  case.  Second,  we  adhere  to  our  position  that 
clarifying  legislation  would  be  desirable,  and  have  no  intention  of  bypassing 
congressional  action  in  this  field.  We  are  clearly  concerned  here  with  new 
and  important  questions  of  policy  and  law  in  the  communications  field. 
Tliat  being  the  case,  the  Coiiiiuission  would  welcome  (/)  a  congressional 
guidance  as  to  policy  and  (li)  congressional  <larificatioii  of  our  authority, 
which  would  lay  the  troublesome  jurisdictional  question  at  rest.  It  is  our 
understanding  that  hearings  will  shortly  commence.  The  information 
gathered  in  this  proceeding  will,  we  think,  be  of  assistance  to  the  Congre-ss 
in  its  consideration  of  the  matter.  In  short,  Ijy  instituting  this  proceeding, 
we  sliall  gather  essential  data,  both  for  the  Commission  and  the  Congress, 
and  will  have  conserved  valuable  time  and  be  in  a  position  to  take  tinal 
effective  action  in  either  of  two  eventualities:  (1)  Congress  has  enacted 
legislation  in  this  field  which  does  not  pre<'lude  the  Commission  from 
promulgating  rules  along  the  lines  of  those  adopted  in  dockets  Nos.  1489.'> 
and  l.')2.'?3 ;  or  (2)  no  legisl.-ition  is  forthcoming,  and  the  comments  in  the 
rulemaking  proceeding  lead  to  the  conclusion  that  the  Commission  does 
have  present  jurisdiction  to  extend  the  substantive  provisions  of  the  rules 
adopted  in  the  above  dockets  to  all  CATV  systems,  whether  or  not  they  use 
microwave  facilities.  In  the  latter  event,  we  would  be  remiss  in  our  statutory 
duties  if  we  had  failed  to  exerci.se,  without  undue  delay,  our  existing  juris- 
diction and  authority  to  promote  a  public  interest  in  this  important  area. 
The  rulemaking  proceetling  instituted  by  this  notice  will  thus  be  conducted 
concurrently  with  legislative  consideration,  with  final  Commission  decision 
withheld  for  an  appropriate  period  to  afford  Congress  an  oi)iM)rtunity  to  act. 

6.  Following  tlte  issuance  of  the  notice,  II. R.  7715  was  introduced 
[i  the  House  on  April  28,  1905,  and  hearing.s  on  the  bill  were  held 
.afore  the  Subcommittee  on  Communications  and  Power  of  the  House 
ommittee  on  Interstate  and  Foreign  Commerce  in  May  and  June 
965.  In  the  Commission's  testimony  concerning  the  bill,  it  was 
fated  that  the  Commission  did  "not  contemplate  applying  any  new 
lies  that  we  may  enact  with  respect  to  the  rest  of  the  CATV  indus- 
•y  until  1966;  in  other  words,  until  at  least  after  this  session  of  Con- 
fess is  over  and  it  has  had  the  ability  to  consider  this  problem." 
Elearings  before  the  Subcommittee  on  Communications  and  Power 
f  the  House  Committee  on  Interstate  and  Foreign  Commerce  on 
R.  7715,  89th  Cong.,  1st  sess.,  p.  25.)  No  bill  relating  to  CATV 
.s  been  introduced  in  the  Senate,  and  the  89th  Congress  adjourned 
s  first  session  without  enacting  any  legislation  on  CATV. 
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7.  "We  think  it  appropriate,  therefore,  to  take  up  without  furthei 
delay  part  I  and  paragraph  50  of  the  rulemaking  proceeding.    Hen 
we  note  that  CATV  is  developing  and  expanding  at  a  very  rapid  rate 
(see  pars.  31-39,  within).    We  cannot  ignore  the  increasing  risk  ol 
adverse  impact  on  the  "public  interest  in  the  larger  and  more  effective 
use  of  radio"  (sec.  303(g) )  which  accompanies  the  burgeoning  CAT'V 
development.     See  paragraphs  116-117:  part  II,  within.     Further 
it  is  contrary  to  sound  regulation  for  carriage  and  nonduplication  tc 
be  applicable  to  the  microwave  CATV  system  and  inapplicable  to  the 
nonmicrowave,  which  constitutes  the  other  tliree-fourths  of  the  indus- 
trv.     And,  if  the  carriage  and  nonduplication  provisions  are  to  b( 
upplied  to  nonmicrowave  systems,  it  would  obviously  minimize  the 
disruption  to  the  viewing  public  to  do  so  as  soon  as  possible — before  a 
large  number  of  incipient  CATV  systems  commence  operation  and 
their  subscribers  become  accustomed  to  service  not  in  compliance  with 
the  rules.     It  would  also  appear  to  entail  less  hardship  to  the  new 
CATV  operator  to  commence   operation   under  the   rules  than  tc 
undergo  a  subsequent  conversion.    Moreover,  removal  of  the  present: 
uncertainty   would   assist   local    franchising  authorities,  as  well  as 
franchise  applicants.    We  have  received  several  inquiries  frorn  local 
authorities  as  to  when  a  decision  might  be  expected,  with  an  indication 
in  some  instances  that  action  on  franchise  applications  was  being, 
withheld  pending  our  decision.    The  "introduction  of  as  much  stabil- 
ity as  possible  into  the  planning  perspective  of  those  affected  by  our 
regulation"  is  regarded  l)y  us  as  a  "highly  desirable  objective"  (first 
report  and  order  in  dockets  Xos.  14895  and  l.')233,  par.  78).     For  all 
these  considerations,  developed  more  fully  within,  we  think  it  oui 
responsibility  under  the  Communications  Act  to  resolve  the  issues  in 
part  I  and  paragraph  50. 

A.  Jurisdiction  as  a  Matter  of  Law 

8.  "\^^^ile  the  comments  filed  in  support  of  present  jurisdiction  out- 
number those  opposed,'  there  appears  to  be  no  need  to  review  the 
substance  of  the  supporting  comments  liere.  Tlie  bulk  of  the  sup- 
porting comments  either  restate  essentially  the  same  matters  set  fortli 
in  the  Commission's  memorandum  on  its  jurisdiction  and  authority 

■  SupporM'nff  rommentt  wore  filed  b.v  :  National  Association  of  Broadcasters  :  Association 
of  Mnxliniim  Service  Telecasters,  Inc.:  Storer  BrondcastInK  Co.;  American  BroadcnstinR 
Co.  :  Westlnchoiise  Broadcnstinc  Co..  Inc.  :  Fuqnn  Industries.  Inc.  ;  WTVY.  Inc.  :  Snyder  k 
Associates:  Western  Slope  BrondcnstinR  Co.:  Black  Canon  Broadcasting  Co.:  Mesa  Verde 
Broadcasting  Co.  :  Houston  Post  Co.  ;  WKBII  Television,  Inc.  :  Bonneville  International 
Corp.:  Mobile  Video  Tapes.  Inc.:  I).  H.  Overmver :  Aroostook  BroadcastlnR  Corii.  :  Taft 
Brondcastlnc  Co.  :  W.IAC.  Inc.  :  Sprincfield  Television  Broadcastlnc  Corp.  :  Midwest  TeleJ 
vision.  Inc.  :  West  Central  Broadcnstinc  Co.  ;  Rust  Craft  Hroadcastlng  Co.  :  W(iAl,  Televl 
Rlon.  Inc.  :  American  Farm  Bureau  Federation  :  National  Farmers  Union  :  National  Oranpe  ; 
Trl-State  TV  Translators  Association:  labor  orcani/.ations  afflilnted  with  the  AFL-CIO; 
Eastern  Educational  Network;  and  commentinc  Jointlv.  television  stations  KIIOtl-TV: 
KOTV,  KXTX.  WANE-TV.  WAVF^TV.  WFIE-TV,  WFKV,  WIRH-TV,  W.IXT.  WMT  TV. 
WNOK-TV.  WTOP-TV.  Opposition — Commentinc  in  opposition  to  Jurisdiction  were; 
National  Communitj-  Television  Association.  Inc.  :  Smith  &  Pepper  (on  behalf  of  IWI  CATV 
s.vstems)  :  Columbia  Brondenstinir  Svetem  :  Nntlonnt  Brondcastlne  Co.  :  TV  Cable  Service  of 
Abilene,  Inc.;  Entron,  Inc.;  American  Cable  Television,  Inc.:  Meredith  Broadcastine  Co,  ;■ 
Trlancle  Publications,  Inc.  :  Jerrold  Electronics  Corii.  :  International  Teleprompter  Corp. : 
MontRomer.v  Television  Association.  Inc.  :  and  .Tournal  Co,  Other — American  Telephone  & 
Telegraph  Co.  and  U.S.  Independent  Telephone  Association  took  no  position  on  the  jurisdic- 
tional question  but  requested  that  the  carriage  and  nonduplication  provisions  be  applied 
to  CATV  systems  direct!}-  rather  than  to  microwave  common  carriers. 
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notice,  attachment  B )  or  express  agreement  with  that  memorandum.* 
ince  we  believe  that  the  case  for  jurisdiction  is  sufficiently  set  forth 
I  our  memorandum,  a  copy  of  which  is  attached  to  this  document 
)r  convenient  reference  (attachment  C),  we  shall  discuss  only  the 
-guments  made  in  the  opposition  comments. 

9.  The  comments  urging  a  want  of  jurisdiction  make  three  principal 
•guments.  It  is  asserted,  first,  that  the  Communications  Act  con- 
ins  no  provision  granting  the  Commission  authority  over  CATV 
'Stems.  Second,  it  is  contended  that  there  are  specific  provisions  in 
le  act  which  show  a  lack  of  authority.  And,  third,  it  is  urged  that 
le  Commission  itself  has  repeatedly  denied  jurisdiction  over  CATV 
•stems,  that  Congress  is  aware  of  and  has  acquiesced  in  this  admin- 
trative  interpretation,  and  that  principles  of  statutory  construction 
iireclose  the  Commission  from  now  clauning  jurisdiction.  We  shall 
iscuss  these  arguments  in  order. 

10.  The  contention  that  the  Communications  Act  contains  no  pro- 
sion  granting  the  Commission  authority  over  CATV  systems  takes 
sue  with  the  sufficiency  of  the  statutory  base  set  forth  in  the  Com- 
;ission*s  memorandum  (pp.  2-7).  We  there  relied  on  the  fact  that 
I'ction  2(a)  states  that  the  "provisions  of  this  act  .shall  apply  to  all 
iterstate  and  foreign  communication  by  wire  or  radio  *  *  *  and  to 
:1  persons  engaged  within  the  United  States  in  such  communication," 
lid  concluded  that  CATV  systems  are  engaged  in  "communication 
1'  wire,"  witliin  the  meaning  of  section  3(a),  which  is  interstate  in 
I'lture.  Witli  respect  to  the  provisions  of  the  act  to  be  applied,  we 
sited  that  the  authority  conferred  by  section  803(h)  to  issue  rules 
•tablisliing  the  area  or  zone  to  be  served  by  any  station  includes  the 
])wer  to  prevent  infringement  of  tlie  rules  by  "any  person"  (sees. 
;2(b)  and  502  of  the  Communications  Act),  and  specifically  a  per- 
sn  subject  to  the  provisions  of  the  act,  and  encompasses  authority  to 
iiecify  by  rule  the  conditions  under  wliich  the  station's  signal  may 
]■  extended  beyond  the  prescribed  service  area  or  zone  by  CATV. 
Moreover,  apart  from  section  303 (li),  the  general  rulemaking  author- 
i/  of  the  Commission  (sees.  4(i)  and  303  (f)  and  (r))  includes  au- 
lority  to  take  necessary  action,  not  inconsistent  with  the  act  or  law, 
t  prevent  frustration  of  section  307(b)  by  CATV — an  "interstate 
(mmunication  by  wire"  to  which  the  act's  provisions  are  applicable 

ecs.2(a)  and3(a)). 

11.  It  is  asserted  that  these  sections  do  not  suffice  to  support  juris- 
(ction  because  it  is  necessary  to  find  some  specific  provision  of  the 
it  expressly  conferring  juris(iiction  over  the  subject  matter  of  CATV. 
'le  authorities  cited  in. our  memorandum  (pp.  4-6)  to  the  effect  that 
<  r  authority  does  not  depend  on  a  specific  reference  to  CATV  or 
(4TV  practices  in  the  act  '*  are  distinguished  on  the  ground  that  they 

'While  Storer  Broadcasting  Co.  does  not  agree  with  the  Impact  nrgviment  (Commission's 
Imorandum,  pp.  4-5)  as  a  jurisdictional  base.  It  takes  the  position  that  the  Commission 
m  has  limited  jurisdiction  over  all  C.\TV  systems  which  Is  sufflolent  to  support  the 
I.asures  proiKtsed  In  pt.  I  and  par.  50. 

.tintionril  Hroiiilrasting  Co.  v.  United  States,  319  U.S.  190,  218-219;  United  States  v. 
hrer  ItronilrnKting  Co.,  .Wl  U.S.  192.  20.^:  American  Trucking  Association  v.  United 
Mes,  .H44  US.  29,1,  309-311:  United  States  v.  PennsyUania  R.  Co.,  323  U.S.  612: 
l.ited  States  v.  Wrightwood  Dairy  Co.,  315  U.S.  110:  Houston,  East  and  West  Texas 
Hhctty  Co.  V.  United  States,  234  U.S.  342;  Public  Service  Commission  of  State  of  New 
-rk  V.  Federal  Power  Commission.  327  F.  2d  893,  897  (C.A.D.C). 
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concern  authority  over  unspecified  practices  of  regulated  licensi 
rather  than  the  power  to  regulate  unspecified  persons  or  businei; 
not  licensed  under  the  act.  Unless  specific  authority  is  required  • 
regulation  of  nonlicensees,  it  is  argued,  the  Commission  could  uti , 
its  general  rulemaking  authority  to  regulate  any  business  (such, 
amusements,  program  producers,  etc.)  which  has  an  impact  on  bro. 
casting  or  uses  communications  facilities. 

12.  The  attempted  distinction,  even  assuming  arguendo  its  valid/ 
does  not  fit  the  situation  here.     We  are  not  presented  with  the  quest ^ 
of  whether  the  Commission's  broad  powers  to  take  action  necess  ] 
to  carry  out  the  provisions  of  the  act  include  authority  to  regulatj 
business  not  subject  to  the  act  merely  because  of  some  impact  on.: 
use  of,  interstate  communications  under  the  act.^     CATV  systems  ( 
fer  from  most  other  businesses  in  that  they  are  themselves  enga; 
in  "interstate  communication  by  wire,"  a  business  to  which  the  a 
provisions  are  expressly  applicable   (sees.  2(a),  .3(a)).'     Morem 
they  physically  intercept  and  extend  television  signals,  and  thus  li  i 
a  uniquely  close  relationship  to  the  regulatoi-y  scheme  embodied  i 
sections  303(h)  and  307(b).     We  are  not  powerless  to  prevent  fi| 
tration  of  our  action  under  those  sections  by  persons  subject  to  ^ 
act  merely  because  the  licensing  provisions  of  the  statute  are  inap]. 
cable  to  them.     Sections  312  (b)  and  (c)  provide  for  the  issuance 
a  cease  and  desist  order  against  "any  person" — not  merely  any  ' 
censee  or  permittee" — who  has  "violated  or  failed  to  observe  any  i 
or  regulation  of  the  Commission  authorized  in  this  act  *  *  *." 

13.  It  is  further  asserted  that  Federal  Power  Commission,  v.  /", 
handle  Eastern  Pipeline  Company,  337  U.S.  498,  precludes  a  c| 
elusion  that  the  general  rulemaking  power  of  the  Commiss 
encompasses  authority  to  take  necessary  action,  not  inconsistent  w 
the  act  or  law,  to  prevent  frustration  of  section  307(b)  and  303 f 
by  CATV.  However,  the  Panhandle  case  is  readily  distinguishal 
That  case  was  decided  upon  the  basis  of  a  specific  provision  in  ^ 
Natural  Gas  Act  which  denied  the  Federal  Power  Commission  ju; 
diction  to  deal  with  the  problem  there  involved.*  Section  1  (b)  of ' 
Natural  Gas  Act  provides  that  the  "provisions  of  this  Act  si 
apply  *  *  *  to  the  sale  in  interstate  commerce  of  natural  gas 
resale  *  *  *  but  shall  not  apply  *  *  *  to  the  production  or  gather| 

•  We  have  not  claimed  plenary  power  to  regulate  any  business  which  may  have  8 
Impact  on  broadcasting  or  other  Interstate  communication  by  wire  or  radio.  In  the  Ji 
dlctional  memorandum  we  stated  that  the  "Commission  clearly  has  no  jurlsiUction  < 
bowling  alleys  or  theaters,  for  example  •  •  *."  Moreover,  wo  sought  and  obtained  spet 
statutory  authorltv  to  regulate  the  manufacture  of  television  receivers  shipped  In  Inters 
commerce  for  sale  to  the  public  (Public  Law  87-529,  47  U.S.C.  30.'?(8)>.  There  ma.' 
Instances,  of  course,  where  the  Commission's  regulatory  power  appropriately  extends  to  8 
activities  of  persons  not  engaged  In  communication  by  wire  or  radio.  But  there  Ii 
necessity  to  determine  the  limits  or  basis  for  such  authority  here. 

'  Since  CATV  systems  fall  within  the  definition  of  communication  by  wire  and  t^ 
operations  are  Interstate  In  nature.  It  makes  no  difference  that  they  are  not  expressly  i 
tloned  by  name.  The  act  applies  to  "all  Interstate  communication  by  wire  or  radio" 
to  "all  persons  engaged  In  such  communication"  (sec.  2(a),  emphasis  added].  For 
matter,  prior  to  the  1962  amendment  incorporating  sec.  .'?03(s),  the  word  "television" 
not  appear  In  the  act.  Yet,  It  has  long  been  established  that  the  act  applies  to  televl 
because  It  falls  within  the  definitions  of  "radio  communication"  and  "transmlssioi 
energy  by  radio"  contained  In  sec,  3,  Allen  B.  JIumont  Lahn,  Inc..  v.  Carroll,  184  V.  2d  i 
155  (C.A.  3),  cert.  den.  340  U.S.  929. 

'Other  Federal   Power  Commission   cases  cited   In   the  comments,  Amerada  Petrol 
Corp.  v.  Federal  Power  Commission,  334  F.  2d  404   (C.A.  .S).  and  Pan  American  Petrol  I 
Corp.  V.  Federal  Power  Commiasion,  339  F.  2d  694,  are  similarly  inapposite  since  thejl 
volved  a  lack  of  jurisdiction  predicated  upon  a  statutory  exclusion, 
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<  natural  gas"  (52  Stat.  821,  15  U.S.C.  sec.  717(b) ).  The  court  lield 
tat  tlie  transfer  of  gas  leases  fell  within  the  exclusion  as  to  the  "pro- 
(iction  or  gathering  of  natural  gas"  and  hence  lay  outside  the  scope 

<  the  Power  Commission's  regulatory  powers.  In  declining  to  find 
fthority  in  the  Power  Commission's  general  rulemaking  powere, 
le  court  stated  that  the  "power  to  do  the  things  appropriate  to  carry 
ct  the  provisions  of  the  act  can  hardly  lie  taken  to  res<'lnd  a  prohibi- 
tm  against  certain  actions''  (337  U.S.  at  508).  By  contrast,  there  is 
r  provision  in  the  Communications  Act  which  specifically  excludes 
(\.TV  systems  from  the  Commission's  jurisdiction.  On  the  contrary, 
s'tion  2(a)  states  that  the  "provisions  of  this  Act  shall  apply  to  all 
i  erstate  communication  by  wire  or  radio  *  *  *  and  to  all  persons 
ptraged  within  the  United  States  in  such  communication  *  *  *. 
[Iniphasis  added.]''  Moreover,  PanluimUe  has  been  construed  nar- 
liwly  in  a  recent  case  arising  under  the  Natural  Gas  Act,  which 
o'stained  the  Power  Commission's  jurisdiction  over  gas  leases  for 
r;ale  in  interstate  commerce.  United  Gas  Improvement  Co.  v. 
tmtlnental  Oil  Co.,  381  U.S.  392, 403-404.  _ 

14.  The  argument  that  the  Communications  Act  contains  language 
?nrpssly  excluding  jurisdiction  over  CATV  systems  is  predicated 
[iniarily  on  the  provisions  of  section  2(b)  and  section  214(a)  of 
;!  act.  Section  2(b)  states  that  nothing  in  the  act  shall  be  construed 
;  give  the  Commission  jurisdiction  with  respect  to  "intrastate  com- 
iinication  service  by  wire  or  radio  of  any  carrier''  or  "any  carrier 
■raired  in  interstate  or  foreign  communication  solely  through  con- 
ition  by  radio,  or  by  wire  and  radio,  with  facilities  located  in  an 
ijoiiiing  State  *  *  *  of  another  carrier  *  *  *.''  Section  214(a)  pro- 
ves, in  pertinent  part,  that  "no  carrier"  shall  construct  or  operate 
iliiio  without  a  prior  certificate  from  the  Commission,  provided, 
n\<\  cr,  that  no  certificate  is  required  for  construction  or  operation  of 

line  within  a  single  State  unless  such  line  constitutes  part  of  an 
](M-^iate  line.''  It  further  states:  "As  used  in  this  section  the  term 
111''  means  any  channel  of  communication  established  by  the  inter- 
;  mcction  of  two  or  more  existing  channels." 

"i.  AVe  are  not  persuaded  that  these  sections  demonstrate  a  statutory 
dial  of  jurisdiction  over  CATV  systems.  In  the  first  place,  both 
(ti<ins  by  their  tenns  apply  to  "carriers"  and  we  have  repeatedly 

I'll  I  hat  CATV  systems  are  not  "carriers''  within  the  meaning  of 
:  inn  3(h)  of  the  act.     Frontier  Broadcasting  Co.,  24  F.C.C.  251; 

TV  and  TV  Repeater  Services,  26  F.C.C.  403,  427-428;  W>STV, 

\  y.  Fortnightly  Corp..  23  Pike  &  Fischer,  R.R.  184;  Philadelphia 

''rrJslon  Broadcasting  Co.,  et  al,  FCC  65-702  (Aug.  2,  1965).    Nor 

(•■Icvision  stations  "carriers''  under  section  3(h).    Moreover,  even 

ICATV  systems  were  to  be  deemed  carriers,  their  operations  are 

'i<(ate  in  nature  since  they  are  carrying  interstate  television 
ilia  Is.  A  common  carrier  carrying  television  signals  does  not  fall 
>  hill  the  exemption  in  section  2(b)  (1)  because  its  physical  facilities 
Imated  in  only  one  State;  it  "performs  an  interstate  communica- 
!  IS  service.''  Idaho  Microwave,  Inc.  v.  Federal  Comnmnications 
niiiilssJon,  352  F.  2d  729  (C.A.D.C.)  ;  Ward  v.  Northern  Ohio  Tele- 

mr  r,,.,  300  F.  2d  816  (C.A.  6),  cert.  den.  371  U.S.  820;  Pad-fic 
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Telatronics,  Inc.,  4  Pike  &  Fischer,  R.R.  145;  and  cf.  Califom. 
Interstate  Telephone  Co.  v.  Federal  Comwvnications  Commissio: 
328  F.  2d  816  (C.A.D.C.)-"  See  also,  United  States  v.  American  Tel 
phone  and  Telegraph  Co.,  57  F.  Supp.  451,  454  (S.D.N. Y.),  aff'd  », 
curiam,  sub  nom.  Hotel  Astor  v.  United  States,  325  U.S.  837.  B 
the  same  token  a  CATV  system,  if  it  were  a  carrier,  would  constitui 
"part  of  an  interstate  line''  for  purposes  of  section  214(a),  eve 
though  its  facilities  were  located  within  a  single  State. 

16.  The  most  vigorously  pressed  argument  against  jurisdiction 
the  assertion  that  the  Commission  is  estopped  by  past  disclaimers  ( 
jurisdiction  over  CATV  systems  and  congressional  acquiescence  i 
those  disclaimers  (see  pai".  28  of  the  notice  herein).  Reliance 
placed  on  tlie  principle  of  statutory  construction  that  a  consisten 
longstanding  administrative  interpretation  is  entitled  to  great  weigh 
particularly  where  Congress  is  aware  of  the  administrative  detenu 
nation  and  has  subsequently  amended  the  statute  witliout  changin 
the  applicable  section.'"  Wliatever  the  force  of  this  principle  in  otli* 
circumstances,  we  do  not  think  that  it  is  dispositive  of  the  leg; 
question  of  our  jurisdiction  here. 

17.  Initially,  it  bears  noting  that  some  of  the  prece<lents  cit«d  s 
establishing  a  consistent  contrary  position  primarily  concerned  ma 
ters  upon  which  we  do  not  rely  as  a  basis  for  jurisdiction.  We  ha^ 
consistently  held  that  CATV  systems  are  not  conunon  carriers  withi 
the  meaning  of  section  3(h),  and  hence  do  not  come  within  the  pn 
visions  of  title  II  applicable  to  carriers.  Frontier  Broadca.'iting  Con 
pany,  24  F.C.C.  251 ;  r.4  TV  and  TV  Repeater  Services,  26  F.C.C.  40 
427^28;  WSTV,  Ine.  v.  Fortnightly  Corp.,  23  Pike  &  Fischer,  R.l 
184.  But  we  have  not  proposed  to  depart  from  this  ruling,  which  hf 
been  reaffirmed  since  the  issuance  of  the  notice  herein.  Philadelph 
Televi.von  Rroadca-'^ters  Co.,  et  al.  v.  Rollins  Broadcasting,  Inc 
docket  No.  15926  (FCC  6.5-702,  Aug.  2,  l!)(i5)  now  pending  on  apped 
(case  No.  19577,  C.A.D.C.).  Nor  have  we  departed  from  our  earli( 
rulings  that  CATVs  are  not  engaged  in  "broadcasting''  within  t\ 
meaning  of  section  3(o)  and  are  not  encompas.sed  within  sactio 
325(a).  CATV  and  TV  Repeater  Services,  26  F.C.C.  403,  428-t3( 
In  areas  closer  to  the  claimed  basis  for  jurisdiction,  the  precedents  d 
not  reflect  a  consistent  contrary  position."    Thus,  while  we  initiall 

•Thnt  the  carrier  In  Idaho  Uicroicare  was  carrying  the  signal  of  a  television  statltf 
located  In  another  State  Is  not  of  controlllnR  Rl(mlfloance.  All  television  broadcasting  i 
Interstate  In  nature.  Ward  v.  Sorthern  Ohio  Telephone  Co.,  .fOO  F.  2d  slfi  (C.A.  <i).  cei 
den.  .-{-l  U.S.  820:  Capital  Cilu  Telephone  Co..  .■?  F.C.C.  ISO.  1».1-1!>4  :  Federal  Radio  Coi' 
minxion  v.  Selnon  Bran  Bond  <f  Morlgiige  Co.,  289  U.S.  266.  279.  Moreover,  In  the  case  • 
network  programing  the  comnmnlcatlon  link  between  the  network  and  the  station  tran 
mttter  forms  an  additional  part  of  the  Interstate  chain  of  communication.  Ward,  Hupr 
.SOO  F.  2d  at  SI!). 

'"  Cases  cited  to  us  In  this  connection  Include  :  Hanorer  Bank.  Ex.  v.  C.I.R.,  ."ies  U.S.  67' 
686-687  ;  United  fHateu  v.  /,fji(ic  .^alt  Co..  S.W  f.S.  .•J82.  .'!'>6-.'!07  ;  Noriregian  Xitroijeon  C 
V.  United  fJtatex.  288  U.S.  2n4.  .115;  Luvkenbaek  Steamthip  Co.  v.  t'nifcrf  .'Haten,  280  U. 
173,  18:i  ;  Cammarano  v.  Iniled  Slaleii.  :<38  f.S.  498. 

"The  position  of  Congress,  if  It  has  acquiesced  in  the  Commission's  rulings,  is  not  clea 
It  is  true,  as  set  forth  in  the  notice,  par.  28.  that  following  our  decision  in  C.-lTl'  and  7 
Repeater  f!erricet  26  F.C.C.  40.1.  the  86tli  Congress  gave  extensive  consideration  to  eon 
of  the  various  legislative  proposals  on  CATV  sul>niitted  by  the  Commission  and  others,  bi 
enacted  no  legislation.  Moreover,  bills  Introduced  in  subsequent  Congresses  received  i 
action.  However.  Congress  also  took  no  action  after  being  apprised  of  the  partial  revers 
of  that  decision  In  Carter  ^^ountain.  29th  FC'C  Annual  Report.  l»fi;!.  Congress  likewl 
Is  aware  of  our  initial  conchislon  a.s  to  Jurisdiction  In  the  notice  herein  Issued  on  Apr.  2 
196.^.  Although  a  subcommittee  of  the  House  Commerce  Committee  subsequentl.v  held  hea 
ings  on  H.R.  7715.  no  committee  report  Issued  In  the  first  session  of  the  89th  CongreBS,  at 
no  legislation  on  CATV  was  considered  or  Introduced  in  the  Senate. 
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iisclaimed  jurisdiction  to  deny  a  common  carrier  microwave  au- 
horization  to  relay  television  signals  to  CATV  systems  {Intermmin- 
'ain  Micro-wave,  24  F.C.C.  54;  CATV  and  TV  Repeater  Services, 
i6  F.C.C.  403,  431-433),  this  rulinp:  was  later  reversed  in  our  Carter 
[fmmtain  decision,  32  F.C.C.  459,  which  was  sustained  on  judicial 
•eview.  Carter  3/ountaln  Tran-fmisxlon  Corp.  v.  Federal  Coinmuni- 
■ations  Commisdon,  321  F.  2d  359,  364  (C.A.D.C),  cert.  den.  375  U.S. 
•51.  In  CATV  and  TV  Repeater  Services,  we  disclaimed  plenary 
)0wer,  under  section  303  (a),  (b),  (f),  (g),  (i),and  (r),  to  "regulate 
ny  and  all  enterprises  which  happen  to  be  connected  witli  one  of  the 
iiany  aspects  of  communications''  (28  F.('.C.  at  429) — a  power  which 
3  not  claimed  liere.  However,  we  assumed  (without  deciding)  that 
'ATVs  are  within  the  scope  of  section  3(a)  (2()  F.C.C.  at  428),  ancl 
ilso  found  it  unnecessary  to  pass  on  the  question  of  our  authority  to 
legulate  them  directly  because  of  adverse  effect  on  broadcasting  (26 
i'.C.C.  at  431).  And,  finally,  we  have  not  previously  ruled  on  the 
uestion  of  whether  section  303(h)  encompasses  authoritv  to  regulate 
tJATV.  - 

I  18.  More  important,  even  if  our  past  rulings  in  this  troublesome 
rea  had  been  consistent,  we  are  not  estopped  from  correcting  a  ruling 
f  law  whicli  appears  to  be  clearly  erroneous.  Carter  Mountain 
'ran-imix-'^ion  Corp.  v.  Federal  Communication.^  CoTn/misximi.  321  F. 
li  359,  364  ( C.A.D.C.) ,  cert.  den.  375  U.S.  951 ;  Phillips  Petroleum  Co. 
i.  Wiscon-iin,  347  U.S.  672;  United  Gas  Improvement  Co.  v.  Con- 
'nental  Oil  Co.,  381  U.S.  392,  404-406.'^  As  the  Supreme  Court  com- 
iiented  in  the  Phillips  Petrolenm  case,  in  sustaining  the  Federal 
'ower  Commission's  jurisdiction  over  the  sale  of  gas  by  gas  producers 
;3r  resale  in  interstate  conmierce  despite  tluit  agency's  consistent  past 
isclaimer  of  jurisdiction,  "even  consistent  error  is  still  error"  (347 
'.S.  672,  678,  footnote  5).  Moreover,  in  United  Gas  Improvement  the 
'(ithority  of  the  Power  Commission  over  gas  leases  for  resale  in  inter- 
alc  conmierce  was  uj^held,  notwithstanding  the  fact  that  the  agency 

id  initially  concluded  in  the  same  proceeding  that  it  lacked  junsdic- 
,on  and  then  reversed  itself  on  remand  (on  anotiier  ground)  from  a 
iHirt  of  appeals  decision  which  assumed  a  lack  of  authority  on  the 
isis  of  Panhandle  (381  U.S.  at  404-4t)6) .  Public  Service  Commission 
'  \ew  York  v.  Federal  Poioer  Commission,  287  F.  2d  143,  145 
".A.D.C.). 

lii.  As  indicated  in  the  notice  (par.  28),  our  "jurisdiction  to  regulate 
^nmicrowave  CATV  systems  under  tlie  present  provisions  of  the 
ommunications  Act  is  obviously  subject  to  reasonable  diff'erence  of 
•)inion.''  However,  the  arguments  discussed  above  do  not  persuade  us 
jiat  jurisdiction  is  lacking,  and  no  other  bar  to  jurisdiction  has  been 
•ought  to  our  attention.  After  careful  consideration  of  all  the  com- 
ments we  are  convinced  that  the  case  for  present  jurisdiction  is  a 
srong  one.  Accordingly,  for  the  rei\sons  set  forth  above  and  in  our 
temorandum  as  to  jurisdiction  (app.  C),  we  conclude  that  CATV 
sstems  are  engaged  in  interstate  communication  by  wire  to  which  the 

y  See  also.  Calberk  v.  Travellera  Ins.  Co.,  370  U.S.  114,  127,  footnote  15  ;  Automobile  Club 
<  Michigan  v.  Commissioner,  353  U.S.  180,  183  ;  A»»omation  of  Clerical  Employees  v. 
■  othcrhood  0}  R.  rf  S.8.  Clerks,  85  F.  2d  152,  156  (C.A.  7). 
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provisions  of  tlie  Communications  Act  are  applicable  (sees.  2(a)  ai 
3(a),  47  U.S.C.  152(a)  and  lo3(a) ).  We  further  conclude  that  o 
statutory  powers,  particularly  under  section  4(i),  303  (f ),  (g),  (1- 
and  (r)  include  authority  to  promulgate  necessary  and  reasonal 
regulations  to  carry  out  the  provisions  of  sex^tions  1,  307(b),  ai 
303(s)  of  the  act  and  to  prevent  frustration  of  the  regulatory  scliei 
by  CATV  operations,  whether  or  not  microwave  facilities  are  ust 
The  rules  proposed  in  part  I  and  paragraph  50  of  the  notice  are  with 
our  legal  authority. 

B.  Assertion  of  Jui'isdlction 

20.  We  turn  now  to  flie  further  question  of  whether  jurisdicti, 
over  nonmicrowave  CATV  should  be  exercised  at  this  time.  Mc 
of  the  comments  in  support  of  jurisdiction  favored  an  immediate  ( 
tension  of  the  carriage  and  ncmduplication  requirements  to  nonmio 
wave  CATV  systems,  and  the  adoption  of  an  interim  policy  eitl, 
along  the  lines  proposed  in  paragraph  50  of  the  notice  or  of  l)roaC| 
scope.  However,  some  of  the  supi)orting  comments  and  many  of  t. 
opposition  comments  took  the  position  that  we  should  not  exerc-i 
jurisdiction,  eA'en  if  present,  until  Congress  has  legislated  on  the  sv 
ject.  It  is  urged  that  this  would  provide  needed  policy  guidelii^ 
and  avoid  protracted  litigation  on  the  jurisdictional  issue. 

21.  We  stated  in  the  notice  (par.  31)  that  we  would  "welcome  ij 
a  congressional  guidance  as  to  policy,  and  (ii)  congi-essional  clarifiif 
tion  of  our  autliority,  which  would  lay  tlie  troublesome  jurisdictioil 
question  at  rest."  In  this  report,  we  stress  again  tlie  desirability^ 
our  view  of  congressional  guidance  in  this  important  area.  But  tij 
far  the  congressional  guidance  or  clarification  has  not  been  forthcO'l 
ing;  and  in  the  i)resent  circumstances,  our  decision  cannot  proper) 
turn  on  a  desire  to  avoid  litigation  or  on  the  hope  of  obtaining  polJ 
guidance  in  the  CATV  field.  The  Commission  has  not  been  "left] 
large"  as  to  the  criterion  to  be  following  in  performing  our  statute] 
duties  in  the  dvnamic  communications  field.  National  Broadca.stn 
Co.  V.  United  States,  319  U.S.  190, 219-220.  The  public  interest  touJ 
stone  provided  by  Congress  afforded  a  sufficient  standard  for  (| 
decision  to  adopt  the  carriage  and  nonduplication  requirements  I 
microwave-served  CATV  systems  in  the  first  report  and  order ( 
dockets  Xos.  14895  and  15233.  Since  the  "considerations  underlyi, 
our  conclusion  that  this  is  necessan-  in  the  public  interest  to  avi^ 
unreasonable  com{)etitive  disadvantage  and  prejudicial  effect  on  ex^ 
ing  and  potential  television  broadcast  service  apply  equally"' 
nonmicrowave  CATV  systems  (notice,  par.  27),  there  is  likewise » 
sufficient  standard  for  judgment  here.  Finally,  our  action  wi 
respect  to  the  paragraph  50  proposal  is  similarly  dictated  by  t 
"public  interest  in  the  larger  and  more  effective  use  of  radio"  (^ 
303(g)). 

22.  Most  of  the  comments  agree  that,  apart  from  the  basis  t 
jurisdiction,  there  is  no  significant  difference  between  microwave  ri 
nonmicrowave  systems.  However,  Xational  Communitv  Televis;i 
Association,  Inc.  (NCTA),  asserts  that  there  is  no  basis  for  assum  ? 
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ley  are  alike.  It  points  to  no  factual  distinction.  Rather,  NCTA 
enews  its  contentions  in  dockets  Nos.  14895  and  15233  that  no  ade- 
uate  factfinding  inquiry  has  been  conducted,  and  claims  further  that 
dverse  impact  has  not  been  established  and  cannot  support  an  as- 
;rtion  of  jurisdiction.  In  this  connection,  NCTA  has  appended  to 
s  comments  the  material  it  submitted  before  the  House  subcommittee 
1  hearings  on  H.R.  7715.  It  urges  particularly  that  the  15  days 
|efore  and  after  nonduplication  period  is  unjustified,  and  has  no 
jasonable  relationship  to  the  showing  of  nonnetwork  programing. 
rCTA's  staff  has  undertaken  a  study  to  test  the  validity  of  the  Com- 
ussion's  sample  week  network  study  (first  report,  pars.  104-109), 
nd  has  found  that  the  data  developed  by  the  Commission  supports 
s  conclusion  that  delayed  programing  occurs  most  frequently  among 
(filiates  in  the  mountain  time  zone,  and  there  in  one-  and  two-.station 
liarkets.  NCTA  claims  that  its  study  of  33  mountain  time  zone  sta- 
lons  with  CATV  penetration  shows  no  adverse  consequences  (NCTA 
)mments,  exhibit  A).  It  points  in  addition  to  specific  examples  of 
■nail  market  stations  which  have  allegedly  increased  circulation  and 
liaintained  the  same  or  a  higher  network  hourly  rate  since  1960, 
lespite  substantial  CATV  penetration  of  their  service  areas  (NCTA 
;)mments,  exhibits  A  and  B) . 

'  23.  While  the  inferences  NCTA  draws  from  its  studies  are  sharply 
Hticized  in  the  reply  comments  of  Association  of  Maximum  Service 
,elecasters  (AMST),  we  do  not  think  it  necessary  or  useful  to  set 
)rth  the  contentions  of  each  or  to  discuss  their  dispute  as  to  individual 
limtions.  The  NCTA  appendixes  do  not  differentiate  between 
iciowave  and  nonmicrowave  CATV  systems;  on  their  face  they 
institute  an  attack  on  the  validity  of  the  first  report  and  order  in 
Dckets  Nos.  14895  and  15233.  But  the  supplementary  material  upon 
fhich  NCTA  now  relies  as  indicating  a  lack  of  past  impact  is  siinilar  in 
■iture  to  the  showing  there  considered  at  length  and  would  not  in 
=;elf  warrant  reversal  of  our  conclusions."  Indeed,  NCTA,  in  rely- 
g  upon  its  showing,  simply  ignores  the  two  most  important  grounds 
'  (lur  decision,  namely,  {i)  the  fair  competition  ground,  and  (ii)  the 
oiiomic  impact  ground,  bmed  on  the  CATV  trend  in  recent  years. 
iiict'  this  is  so,  it  may  be  well  to  restate  those  grounds  briefly,  and  to 
kv  account  of  current  information  pertinent  to  those  grounds. 
I  24.  In  the  first  report  and  order  in  dockets  Nos.  14895  and  15233, 
e  concluded  that  CATV  serves  the  public  interest  when  it  pi-ovides 
■ogi-am  choices  not  locally  available  off  the  air  and  acts  as  a  supple- 
ent  rather  than  a  substitute  for  off-the-air  tele-\nsion  service,  explain- 
g  our  principal  reasons  as  follows  (par.  44)  : 

•  *  *  Because  of  the  prohibitive  cost  of  extending  the  cables  beyond  heavily 
built-up  areas,  CATV  systems  cannot  serve  many  persons  reached  by  tele- 
vision broadcast  signals.  Persons  unable  to  obtain  CATV  service,  and 
rliose  who  cannot  afford  it  or  who  are  unwilling  to  pay,  are  entirely  de- 
Iicndt'ut  upon  lotal  or  nearby  stations  for  their  television  service.  The 
Commission's  statutory  obligation  is  to  make  television  service  available, 
so  far  as  possible,  to  all  people  of  the  United  States  on  a  fair,  eflScient,  and 


"  We  have  decided,  for  the  reasons  set  forth  In  pars.  47-55  below,  to  delete  the  provision 
r  ri'iiuluplloatinn  15  days  before  and  after  the  local  broadcast  and  to  substitute  a  require- 
■nt  for  nonduplication  only  on  the  same  day  as  the  local  broadcast.  Thus,  our  resolution 
this  matter  affords  NCTA  substantially  the  relief  it  has  requested. 

2  F.C.C.  2d 
59 


736  Federal  Communications  Co?nmi<ision  Reports 

equitable  basis  (seos.  1  and  307(b)  of  the  Communications  Act).  Thi 
obligation  is  not  met  by  primary  reliance  on  a  service  which,  tecbnicallj 
cannot  be  made  available  to  many  people  and  which,  practically,  will  no 
be  available  to  many  others.  Nor  would  it  be  compatible  with  our  re.spon 
sibilities  to  permit  persons  willing  and  able  to  pay  for  additional  servic 
to  obtain  it  at  tie  expense  of  those  dei)endent  on  the  growth  of  televisio) 
broadcast  facilities  for  an  adequate  choice  of  services. 

25.  Our  determination  to  adopt  the  carriage  and  nonduplicatioi 
requirements  rested  on  two  basic  grounds:  (1)  That  failure  to  carr] 
local  stations  and  duplication  of  their  progi-ams  are  unfair  conipetitivi 
practices,  which  are  inconsistent  with  the  supplementary  role  o 
CATV  (pars.  49-57,  Tfi),  and  (2)  that  these  requirements  were  nee 
essary  to  ameliorate  the  risk  that  the  burfreoninfr  CATV  industn 
would  have  a  future  adverse  impact  on  television  broadcast  service 
both  existing  and  potential  (pars.  58-75,  77). 

26.  With  respect  to  the  first  ground,  we  found  that  the  CATV  sys 
tem  which  fails  to  carry  the  local  station  on  its  system  has  in  i)ractica 
effect  cut  off  the  station  from  access  to  CATV  subscribers  (par.  51) 
We  stated  (par.  57)  :  , 

As  a  competitive  practice,  the  failure  or  refusal  by  a  CATV  system  tc 
carry  the  signal  of  a  local  station  is  plainly  inconsistent  with  our  belle;: 
that  C.\TV  .service  should  supplement,  but  not  replace,  off-the-alr  televisioi' 
service.  The  cable  system  that  follows  such  a  practice  offers  the  subscribe) 
the  benefits  of  additional  television  service  at  the  price  of  blocking  or  im/ 
peding  his  access  to  available  off-the-air  signals.  •  •  • 

Because  it  is  incon.sistent  with  the  concept  of  CATV  as  a  supplementarj 
service,  because  we  consider  it  an  unreasonable  restriction  upon  the  loca, 
station's  ability  to  compete,  and  becau.se  it  is  patently  destructive  of  thi 
goals  we  seek  in  allocating  television  channels  to  different  areas  and  com' 
munities,  we  believe  that  a  CATV  system's  failure  to  carry  the  signal  of  ( 
local  station  is  inherently  contrary  to  the  public  interest.  Only  if  we  wen 
persuaded  that  the  overall  impact  of  C.\TV  comi)etition  upon  broadcast: 
ing  would  be  entirely  negligible  would  we  consider  countenancing  such  Jl 
practice.  ' 

27.  We  further  pointed  out  that  CATV,  though  distributing  thi 
programs  of  the  television  broadcast  service,  stands  outside  its  norma 
program  distribution  process  and  fails  to  recognize  the  reasonai)le  ex. 
clusivity  for  which  the  local  stations  have  bargained  in  the  prograir, 
market  when  it  duplicates  local  programing  via  the  signals  of  distant 
stations  (pars.  52-56).  We  summarized  our  conclusion  that  this  wa;. 
unfair  and  inconsistent  with  CATV's  supplementary  role  as  followi, 
(par.  57)  :  ] 

In  light  of  the  unequal  footing  on  which  broadcasters  and  CATV  system! 
now  stand  with  res))e<'t  to  the  market  for  jirogram  product,  wo  cannoi 
regard  a  CAT\'  system's  duplication  of  IfK'al  programing  via  the  signals  o); 
distant  stations  as  a  fair  method  of  com|)etition.  We  do  not  regard  thcl 
patterns  of  exclusivity  created  in  the  existing  system  for  the  distributior 
of  television  programs  as  .sacrrisanct.  We  think  it  apparent,  however,  thai 
the  creation  of  a  reasonable  measure  of  exclusivity  is  an  entirely  approprintd 
and  i>roi)er  way  for  program  suppliers  to  prot*^'!  the  value  of  their  product, 
and  for  stations  to  protect  their  investment  in  i)rograms.  We  think  th« 
basic  congressional  judgment  underlying  se<-tion  Si'jfa)  limitation  on  re 
broadcasting  is  the  same. 

Nor  do  we  consider  the  duplication  of  existing  off-the-air  service  to  b< 
consistent  with  CATV's  appropriate  role  as  a  supplementary  service.  What' 
ever  the  ultimate  impact  of  CATV  competition  uiM)ti  the  revenues  and  opera-^ 
tion  of  competing  stations,  duplication  is  highly  likely  to  affect  the  audienc* 
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for  the  specific  programs  involved.  And  it  does  so  without  generally  offer- 
ing the  public  a  substantially  different  service.  We  believe  that  a  service 
such  as  CATV,  which  lives  on  the  product  of  the  existing  television  service, 
should  at  a  minimuiu  give  some  measure  of  recognition  to  the  fundamental 
distribution  practices  which  have  developed  in  the  parent  industry's  com- 
petitive program  marljet — to  exhibition  rights  for  which  others  must  bar- 
gain and  pay  but  which  it  has  thus  far  been  able  to  use  without  any  bargain- 
ing by  itself  or  by  the  stations  whose  signals  it  carries.  Once  again,  unless 
I  we  were  convinced  that  the  impact  of  CAT\'  competition  upon  broadcast- 
ing service  would  be  negligible,  we  would  favor  some  restrictions  upon  the 
ability  of  CATV  .systems  to  duplicate  the  programs  of  local  broadcasting  sys- 
tems, as  a  partial  equalization  of  the  conditions  under  which  CATV  and 
broadcasting  service  compete.    [Footnotes  omitted.] 

28.  We  stated  that  the  foregoing  grounds  were  "enough  to  justify 
igulatory  action"  (par.  58)  and  that  "every  station  affected  is  en- 
bled  to  appropriate  carriage  and  nonduplication  benefits — irrespec- 
l^e  of  the  specific  damage  which  any  individual  CATV  system  may 
ii)  to  the  financial  health  of  the  individual  station''  (par.  76).  But, 
1  stated,  we  also  turned  to  anotlier  ground  based  on  the  economic 
iipact  of  CATV  upon  television  broadcast  development.  We  con- 
idered  at  some  lengtli  the  data  and  arguments  before  us  on  the  ques- 
hn  of  impact  (pars.  58-75),  finding — as  in  1959 — that  it  is  "impos- 
sole,  with  the  data  at  hand,  to  isolate  reliably  the  effects  of  CATV 
cmpetition  from  all  of  the  other  factors  which  operate  to  produce 
[rticular  financial  results  in  differing  settings''  (par.  68) .  However, 
;cing  account  of  nationwide  trends  affecting  the  nature  of  CATV 
j'erings,  tlie  cliaracter  of  the  markets  entered,  and  the  degree  of 
fnetration  achieved,  we  also  found  it  plain  tliat  CATV  could  have 
jiubstantial  negative  effect  upon  station  revenues  and  audiences  even 
tough  we  lack  the  tools  to  measure  precisely  tlie  degree  of  impact 
(:ars.  65-69).  We  further  found  reason  to  believe  that  the  impact 
tis  likely  to  be  "more  serious  in  the  future  than  it  has  been  in  the 
fst"  (par.  69),  and  stressed  our  concern  with  the  effe^-t  of  explosive 
[\.TV  growth  in  a  critical  period  for  UHF  development  (pars.  71- 
?).  In  sum,  the  Commission's  judgment  on  this  gromid  was  based 
vry  largely,  not  upon  the  past,  but  upon  the  trends  which  were  al- 
ndy  evident  and  whose  dimensions  called  for  action  now  to  assure 
t3  public  interest  in  the  future. 

29.  The  additional  showing  made  in  the  api^endixes  to  the  NCTA 
cnments  is  not  directed  to  tlie  above  crucial  considerations  concern- 
i:j  tlie  trends  in  tlie  CATV  or  T  •  HF  fields.  Instead,  it  focuses  upon 
C'tain  situations  which,  it  claims,  establish  that  CATV  has  no  ad- 
P'se  impact  upon  television  broadca.sting.  But  each  of  its  examples 
isharply  disputetl  by  AMST,  which  points  to  significant  impact  in 
sne  cases  or  sets  forth  other  factors  for  the  improvement  in  the 
siuation  of  the  television  station  in  the  face  of  CATV  competition. 
I>r  example,  AMST  notes  that  several  stations  whose  network  hourly 
rte  has  not  declined  since  1960  were  already  at  or  near  the  minimum 
r:e  for  the  network  involved  (AMST  reply  comments,  pp.  27-28, 
aachment  A,  pp.  10-14).  It  attributes  whatever  success  station 
\LUC-TV,  Marquette,  Mich.,  has  enjoyed  in  recent  years  to  new 
nmagement  beginning  in  1960  and  states  that  the  station  has  suffered 
alecline  in  average  quarterly  hour  audience  while  local  revenues  have 
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remained  stagnant  (AMST  reply  comments  pp.  29-30,  attachm  t 
A,  p.  14).  AMST  also  points  out  that  WBOC-TV,  Salisbury,  I  , 
following  a  change  in  ownership  in  1961  and  the  infusion  of  a  s  • 
stantial  financial  investment,  extended  its  hours  of  operation,  i- 
proved  its  programing,  and  doubled  its  service  area  through  i 
substantial  power  increase.  (AMST  reply  comments,  pp.  31- , 
attachment  A,  pp.  15-16.) 

30.  It  would,  we  think,  serve  no  useful  purpose  to  delve  into  e;  i 
of  those  situations.  For  even  assuming  that  it  were  possible  to  isol  e 
the  significance  of  CATV  in  each  situation  from  other  factors  s 
it  was  feasible  in  the  Carter  Mo^intain  case,  first  report,  par.  61)  ( 
would  not  afford  greater  insight  into  the  crucial  aspect  of  the  matte  - 
the  explosive  grow-th  and  changing  character  of  CATV  and  its  ) 
sible  impact  upon  television  broadcasting  in  the  future.  And,  asj 
that  aspect,  events  since  the  issuance  of  the  first  rejjort  reinforce  » 
judgment  made  by  us  upon  the  basis  of  the  above-mentioned  tri'is 
in  tlie  industry.  For,  as  the  comments  in  this  proceeding  show,  wi  - 
out  dispute  in  this  respect,  the  trends  described  in  i)aragraph  65  t 
the  first  report  have  become  even  more  pronounced.  AVe  shall  bri<  ? 
review  those  trends  in  light  of  their  importance  to  our  judgmeni 

31.  In  the  first  report  we  relied  on  estimates  in  the  Seiden  rep  : 
which  were  based  on  data  compiled  in  1964.'^     The  Seiden  rcpt 
stated   (p.  2)   that  there  were  approximately  1,300  CATV  sysi. 
serving  ai)i)roximately  1.2  million  TV  homes.     The  reply  conmn 
of  AMST,  filed  on  September  17,  1965,  contain  tlic  following  estim;\s 
as  of  mid-1965  (AMST  repl}'  comments,  attachment  A,  prepared 
Economic  Associates,  Inc.,  of  "Washington,  D.C.,  using  data  f  r  i 
Television  Factbook  (No.  35)  and  Television  Digest)  : 

Communities  with  operating  CATVs 1,  I 

Communities  with  CATVs  franchisee!  (but  not  yet  operating) i 

Communities  with  CATV  applications  pending \ 

"WHiile  these  figures  are  not  tendered  as  precisely  accurate,'^  the  rap!'/ 
accelerating  rate  of  growth  is  confirmed  in  statistics  given  by  licen?3 
commenting  on  the  situation  within  their  service  areas,'"  in  the  tnj 
press,  and  in  letters  received  by  the  Commission  from  local  franchisi  r 
authorities  and  other  members  of  the  public. 

32.  In  addition,  the  channel  capacity  of  CATV  systems  is  incre- 
ing.  According  to  the  Seiden  report  (pp.  2,  54)  the  usual  CA'/_ 
system  in  1964  delivered  five  signals  and  85  percent  of  all  syste 
delivered  between  three  and  seven  signals.  However,  there  is  indi! 
tion  in  the  record  that  most  of  the  new  CATV  systems  have  a  chan^ 
capacity  of  12  channels  and  many  of  the  older  systems  are  expandi 
tlieir  original  capacity.  The  A^IST  reply  comments  (attachment . 
contain  the  following  table  showing  tiie  cable  capacity  for  the  '; 
CATV  systems  for  which  it  was  able  to  obtain  data :  " 

"This  estimate  was  based  on  comments  filed  In  dockets  Nos.  14895  and  ir)2S.'?  and 
report  submitted  to  us  by  Dr.  Martin  H.  Seldon,  entitled  "An  Economic  .Vnaljsis  of  C 
munlty  Antenna  Television  Systems  and  the  Television  Broadcastinc  Industry"  (Got- 
ment  Printing  Office.  February  1965),  hereafter  referred  to  as  the  "Seiden  report." 

"There  are  other  estimates  (sie  par,  lie,,  describlns  the  Television  Digest  estimate),' 
whatever  the  estimate,  CATV  growth  is  clearly  explosive  in  nature. 

"Eg.,  comments  of  Midwest  Television.  Inc.;  West  Central  Broadcasting  Co.;  WK 
Television,  Inc.  ;  Mobile  Video  Tapes,  Inc,  ;  and  Bonneville  International  Corp. 

"  The  data  were  compiled  from  reports  In  Television  Factbook  (No.  35),  Television  Dlf 
questionnaires  on  file  at  the  Commission,  and  ARB  publications, 
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CATVs  starting 

Capacity,  in  number  of  channels  (including  FM)  • 
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;ludcs  expansions  subsequent  to  starting  date.  Limitations  of  the  source  data  make  it  impossible 
ermine  the  original  capacity  of  most  of  these  systems. 

expanding  channel  capacity  is  also  reflected  in  the  answers  sub- 
ed  to  our  questionnaire  sent  "to  all  known  CATV  systems  in  connec- 

with  tlie  transition  period  question.     (See  pars.  lOIJ-lOT,  within.) 

.  It  further  appears  that  CATV  activity  is  accelerating  in  areas 
re  there  is  the  greatest  interest  in  UHF  development.  The  com- 
ts  of  AMST  list  all  communities  or  metropolitan  areas  wliere 
F  stations  were  operating,  authorized,  or  applied  for  as  of  July  8, 

,  and  indicate  the  extent  of  colocated  CATV  activity  (AMST 
ments,  attachment  C,  table  2)."  The  results -are  summarized  by 
3T  as  follows  (comments,  p.  59)  : 

There  are  237  UHF  .station.'!  and  !);?  educational  stations  either  operating  or 
with  outstanding  construction  permits  or  for  which  applications  are  pending 
.n  communitie.s  or  metropolitan  areas  with  a  total  population  of  over  112 
alllion.  The  cities  and  metropolitan  areas  with  CATV  systems  operating, 
)ending,  or  applied  for  account  for  at  least  85  million  i>eople.  At  least  145 
lommunities  or  standard  metropolitan  areas  with  IJIIF  stations  oijerating, 
luthorized,  or  applied  for  also  have  CATV  activity.  In  t!S  such  communities 
•r  metropolitan  areas  where  there  are  already  operating  CATV  .systems;  at 
east  67  have  CATV  systems  franchi.sed  but  not  operating,  and  at  least  93 
lave  CATV  applications  proposed. 

.  The  situation  in  central  Illinois  is  described  by  Midwest  Tele- 
in,  Inc.  (Midwest),  licensee  of  VHF  station  WCIA,  Champaign, 
[JUHF  station  WMBC-TV,  Peoria,  111.;  and  applicant  for  a  new 
W  station  in  Springfield,  111.'^  Midwest  states  that  CATV  is  in 
of  growth  m  virtually  all  of  the  major  communities  served  by 
iJ.V,  including  Champaign  and  Urbana  themselves.-"  Franchise 
)  ications  have  been  filed  or  proposed  in  at  least  12  communities 
il  ill  I  he  WCIA  grade  B  service  area,  and  CATV  systems  are  operat- 
g  under  construction,  or  franchised  in  some  15  more.  These  27 
■immities  have  a  total  population  of  464,500 — nearly  one-half  of 


i  illnc  to  AMST,  table  2  is  limited  to  the  central  communities  or  metropolitan  .ireas 
•  re  is   UHF  activity,   and  does   not  include  CATV  activity  elsewhere  within   the 

r' r  ,11. 'a  of  a  station  located  in  the  comniunitv  or  un'tropolitan  area. 

"  iihMst  is  also  thi>  licensee  of  KFMB.  San  IMeso.  CiilU'. 

-"liiiLiiiaiRn   has  one  VHF  and  one  UHF  station,  and  is  also  the  location  of  a  UHF 

Hator  of  a  Decatur  UHF  station. 
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the  total  population  within  WCIA's  grade  B  service  area.    'Vt} 
the  grade  B  service  areas  of  AATVIBD-TV,  Peoria,  and  of  W71AE, ! 
west's  La  Salle  translator,  CATV  is  at  various  stages — from  fran^ 
proposals  to  actual  operation — in  at  least  five  communities,  inclu  jg 
Peoria  itself  (which  has  three  operating  UHF  stations  and  a  vant 
UHF  commercial  assignment).     The  total  urban  population  of  t 
five  communities  is  221,294 — between  one-third  and  one-half  o1 
total  populaticni  in  the  grade  B  service  areas  of  WifBD-TV  anc  he 
La  Salle  translator.     In  Springfield  (which  has  one  operating  \  ;f 
station  and  applications  pending  for  two  new  UHF  stations),  ajli- 
cations  for  CATV  franchises  are  under  active  consideration  in  Spi  g- 
field  and  another  community  located  in  the  grade  B  contour  of  fli 
proposed  UHF   stations.     The  total   urban   population   of  the  \ 
cities  is  92,072 — approximately  one-half  of  the  total  poi^ulation  wi  in 
the  grade  B  contour  of  Midwest's  proposed  new  ITHF  station.     Id- 
west,  states  that  the  proposals  for  CATV  in  Springfield,  Peoria,  CI  n- 
paign,  and  Urbana  have  all  been  announced  since  April  23,  196r). 
that  at  least  eight  new  CATV  operators  filed  applications  for 
franchises  in  central  Illinois  during  the  first  2  we*ks  of  July. 

35.  A  description  of  CATV  growth  in  the  Rio  Grande  Valle] 
Texas  is  given  by  Mobile  Video  Tapes,  Inc.,  the  licensee  of  KRVG-i 
in  Weslaco-Harlingen,  Tex.  According  to  Mobile  Video  Tapes,  ^ 
laco  has  a  1960  census  population  of  15,649  and  the  population  oi 
Harlingen-San  Benito  urbanized  area  is  61,658.  It  states  tha 
Walter  Thompson  Co.  {Population  and  Its  Distribution,  The  Z7?i 
States  Markets^  8th  ed.,  1961),  lists  the  Brownsville-Harlingen-; 
Benito  market  (which  includes  Weslaco)  as  a  class  "C  market, 
143d  market  in  the  L^nited  State.s,  with  a  population  of  only  151,j 
The  ARB  total  net  weekly  circulation  of  KRGV,  as  of  March  1 
was  only  75,100  homes.  CATV  franchises  have  been  granted  ini 
towns  within  its  service  area  and  other  CATV  systems  are  propc 
The  communities  with  CATV  franchises,  their  populations,  and 
grade  of  KRVG  coverage  are  given  by  Mobile  Video  Tapes  as  folk 


Community 

1980  census 
population 

i 
KRGVoo» 

48,040 
18.708 
32.728 
14,081 
14,106 

Orade  A. 
City  Orad* 
Orade  A. 
Orade  B. 
City  Qra* 

McAllen 

Mission 

Pharr     

Mobile  Video  Tapes  points  out  that  this  "constitutes  the  heart,  of 
market — 84.4  percent  of  the  population  shown  by  J.  Walter  Tliomj 
for  the  entire  Brownsville-Harlingen-San  Benito  market." 

36.  It  appeai-s,  moreover,  that  there  is  significant  CATV  activiti 
the  vicinity  of  fairly  large  cities  with  multiple  channel  assignme 
The  AMSt  comments  (attachment  C,  tables  I  A,  B,  and  C)''  tabu 
the  CATV  systems  in  operation,  franchised  or  applied  for  within 

"  Corrections  to  these  tables  were  euppllcd  In  an  "addendum"  to  the  AMST  conu 
submitted  on  Aug.  12,  196S. 
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te  A  and  B  contours  of  existing  or  potential  VHF  and  UHF 
(>ns  in  11  areas  "believed  to  be  centers  of  considerable  CATV 
l/ity'  ":  Bakersfield  and  Sacramento,  Calif.;  Orlando  and  St.  Pe- 
ivLTg,  Fla.;  Rockford.  111.;  Evansville  and  Indianapolis,  Ind.; 
iiester  and  Utica,  N. Y. :  and  Columbus  and  Dayton,  Ohio.  The  ex- 
of  CATV  penetration  is  detailed  in  tables  IA,'B,  and  C.  AW  three 
-separate  figures  for  grade  A  and  grade  B  contours,  for  VHF  and 
'^  respectively.  Table  lA  shows  the  penetration  in  terms  of  num- 
vf  places  in  which  CATV  franchises  have  been  granted  or  applied 
"  Table  IB  gives  the  equivalent  data  in  terms  of  potential  CATV 
ftholds^^  compared  with  the  total  number  of  households  within 
yicast  contours.  Table  IC  converts  the  data  in  IB  to  percentages 
ital  number  of  households  within  the  broadcast  contours. 
!  The  analysis  shows  that  in  these  11  areas  thereare  approximately 
)il:iips  in  which  a  CATV  system  was  operating,  franchised,  or  pro- 
il  ( as  of  July  8,  1965)  within  the  grade  B  contours  of  existing  or 
:iti:il  VHF  and  UHF  stations  located  in  the  central  community  of 
Of  the  11  markets.  These  230  places  contain  nearly  1,900,000 
iholds.  In  Bakerstield,  Calif.,  an  all  UHF  market,  almost  two- 
is  of  the  potential  UHF  audience  is  already  franchised  to  CATV 
tnis.  In  Utica,  N.Y.,  the  figure  is  44  percent.  If  already  sub- 
;(1  or  proposed  applications  result  in  franchises,  a  UHF  station 
()]nmbus,  Ohio,  would  have  CATVs  potentially  competing  for  60 
•  n1  of  its  market  and  a  VHF  station  for  more  than  half.  Existing 
JK'iuling  CATVs  in  the  Indianapolis  area  involve  half  the  VHF 
let  .ind  about  three-fifths  of  the  UHF  market.  In  Sacramento, 
I  A  TV  potential  comes  to  over  40  percent  of  the  UHF  market  and 
lylialftheVHF. 

1  'I'liere  is  also  widespread  CATV  activity  witliin  major  cities. 
attention  has  been  called  to  the  asserted  intent  of  CATV  interests 
"almost  all  American  cities — small  and  large"  and  85  per- 
1  television  sets — 40  million  homes."  The  l)ecenilx!r  1965 
1  of  Television  Magazine  (vol.  22,  No.  12)  states  that  franchise 
acations  have  been  filed  in  San  Francisco,  Seattle,  Pittsburgh, 
Imore,  Fresno,  Columbus,  Tucson,  Birmingham,  Providence,  and 
Miicnto.  Two  of  the  commenting  parties  in  this  proceeding  are 
pcaiits  for  CATV  franchises  in  Philadelphia.  The  comments  of 
Inbia  Broadc^isting  System  (CBS)  refer  to  applications  for 
L  \'  franchises  in  Albany  and  Syracuse,  N. Y. ;  Galveston,  Tex. ;  and 
!  ra  1  it  of  a  CxVTV  franchise  in  Wilmington,  Del.  D.  H.  Overmyer, 
[•it  tee  of  new  UHF  station  WDHO-TV  in  Toledo,  Ohio,  comments 
"1  •  il  authorities  have  granted  a  CATV  franchise  for  that  city 
'  issuance  of  the  joint  notice  herein.  Toledo  has  two  VHF 
t>iis,  a  UHF  educational  station,  and — according  to  Storer  Broad- 
it  ig  (  'o.,  receives  the  signals  of  four  Detroit-Windsor  VHF  stations,^ 
e  air  and  without  reception  difficulty.  Telerama,  Inc.,  an  appli- 
1  for  a  CATV  franchise  in  Cleveland,  has  filed  comments  describmg 


\  re  u  p 
•of  all 


'e  tables  use  potential,  rather  than  actual  audience,  I.e.,  the  total  number  of  house- 

iirlttiln  the  broadcast  contour,  and  the  total  number  of  households  in  the  community 

hCATV. 

'  J  dress  by  Milton  J.  Schapp,  "CATV — Past.  Present,  Future."  Dec.  8,  1964.  reprinted 

^vision  Digest  special  supplement,  vol.  4.  No.  50,  Dec.  14,  1964,  p.  1. 


I 


2  F.C.C.  2d 

65 


742  Federal  Communications  Commission  Reports 

its  proposed  cable  operation  for  that  city  wliich  has  three  VITF  a 
tions,  a  UHF  educational  station,  and  applications  pendinjj  for  « 
new  UHF  facilities."  Taft  Broadcasting  Co.,  in  a  June  IDfi.")  peti  h 
to  deny  a  microwave  application  (file  No.  6'2'26-Cl-P-65)  to  hrinjae 
thre«  New  York  independent  stations  to  CATV  systems  in  the  Wilg. 
Barre-Scranton  area  of  Pennsylvania,  states  that  in  the  last  (i  mo  bs 
90  franchise  applications  have  been  filed  in  54  communities  in  Laa- 
wanna  and  Luzerne  Counties.  The  Scranton-Wilkes-Barre  an  is 
served  by  three  UHF  stations,  providing  three  full  network  scrvici 

39.  The  most  factually  detailed  comments  on  big  city  (WTV  '« 
submitted  by  Midwest  Television,  Inc.,  licensee  of  .station  KFMB-  V 
in  San  Diego,  Calif.  According  to  Midwest,  CATV  is  growing  'i 
great  speed  in  tlie  San  Diego  area,  wliicji  is  presentl}-  served  by  t  ee 
VHF  stations  providing  the  programs  of  all  three  netwoi-ks."  .n 
addition,  construction  pennits  are  out.standing  for  tM-o  new  comir- 
cial  UHF  stations  in  San  Diego  and  an  application  is  pending  f  a 
UHF  educational  station.  Since  March  1903,  when  the  first  CVy 
system  in  the  area  was  francliised,  seven  additional  systems  1/e 
been  franchised.  All  eight  C.VTV  systems  are  within  the  gradA 
contour  of  KFMB-TV,  wliich  falls  witliin  tlie  Metropolitan  in 
Diego  area;  four  are  located  in  San  Diego  itself.  Wliile  four  of  le 
eight  systems  are  not  yet  operative,  two  of  these  are  expected  (o  ban 
operations  momentarily.  The  operating  CATV  sy.stems,  whicilo 
not  use  microwave,  carry  the  signals  of  all  seven  Los  Angeles  comi  r- 
cial  VHF  stations  and  carry  the  local  stations  without  affording  la- 
duplication  protection.  Midwest  has  l)oen  unable  to  obtain  tlie  curat 
subscriber  count,  estimated  at  appro.ximately  10,000  homes  in  Fe  j- 
ary  1965.'°  However,  its  engineering  personnel  re(;ently  couisd 
drops  in  a  part  of  San  Diego  where  CATV  had  been  available  jr 
only  3  months.  Of  the  159  homes  in  that  area,  58  were  wired  v 
CATV — and  this.  Midwest  points  out,  "is  an  area  where  all  t » 
stations  can  bo  satisfactorily  received"  (Midwest  comments,  p.  24' 

40.  The  Midwest  comments  also  describe  what  it  considers  to  In 
effect  CATV  operations  of  this  nature  have  on  the  audieiu-e  of  le 
local  network-affiliated  stations.  Southwest  Surveys,  an  indepemit 
research  organization,  conducted  a  survey  for  .Midwest  in  June  16, 
interviewing  300  CATV  subscribers  and  300  nonsul>scribers  in  the  in 
Diego  area.  Forty-three  percent  of  the  CATV  subscribers  had  Iffl 
subscribers  for  less  than  3  months.  Midwest  states  (comments,  \^] 
that  during  the  prime  evening  hours  of  7:30  p.m.  to  11  p.m.,  vffl 
most  of  the  programs  broadcast  by  the  three  San  Diego  area  stat  is 
were  network  programs,  the  San  Diego  area  stations  siccounted  iM 

2'  Telernma  plans  to  carry  all  local  station.s  and  two  Canadian  stations  on  n  full «» 
basis  and  to  carry  on  a  part-time  basis  on  tho  rcmnlnlns  channels  tlip  signals  i>f  net  rt 
affiliated  stations  In  Detroit.  Toledo,  Erie  (Pa),  and  Youncstown  and  Akron,  Oliin.  \(1« 
It  does  not  propose  to  acquire  microwave  facilities  to  brine  in  CblcnRo  and  New  Yor  n- 
dependent  stations,  Telerama  states  that  If  these  signals  are  made  available  to  the  f  * 
land  area  by  eommon  carrier  facilities,  "then  Telerama  mav  avail  itself  of  the  accessi  If 
to  such  slenals."  Since  Telerama  submitted  lis  comments,  Cleveland  has  grant  a 
franchise  to  Telerama, 

==  Midwest's  station  KPMB-TV  Is  a  CBS  affiliate,  KOGO  fSan  Diego)  is  an  NBC  offi  t«. 
and  the  third  station,  XKTV  (located  In  Tijuana,  Mexico,  lust  a  few  miles  from  San  Dl  ')i 
is  an  ABC  affiliate. 

*>  San  Diego  Tclecasters,  Inc.,  permittee  of  UIIF  station  KAAU-TV  In  San  Diego,  ti 
mated  as  of  Aug,  25,  1965.  that  there  are  '■more  than  15,000  sets  now  served  by  cabl_ 
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r.  97  percent  of  the  total  viewintj  time  of  non-CATV  subscribers 
n-rviewed  in  two  different  areas  and  only  62  percent  among  cable 
rscribers.     During  the  hour  from  9  p.m.  to  10  p.m.,  Sunday  through 
Vdnesday,  -when  eacli  program  broadcast  by  eacli  of  the  San  Diego 
,ia  stations  was  simultaneously  duplicated  on  CATV  by  Los  Angeles 
t  ions,  93  percent  of  the  nonsubscribers  saw  them  on  local  stations 
?Breas  only  77  percent  of  the  cable  subscribers  did  so  (pp.  9-10). 
)itlie  cable  subscribers,  49  percent  reported  that  tliey  viewed  a  San 
)go  channel  most;  55  percent  named  a  Los  Angeles  chamiel.     Of 
h  nonsubscribers  in  two  separate  areas,  San  Diego  stations  were 
i  It'll  by  108  and  94  percent,  respectively,  while  Los  Angeles  stations 
re  named  by  only  5  and  11  percent  (id.,  p.  25).-' 
I  1.  With  respect  to  nonnetwork  viewers,  Midwest  states  that  25  per- 
EJt  of  tlie  CATV  subscribers  named  a  Los  Angeles  independent 
iion  as  the  channel  they  viewed  most  and  only  1  and  2  percent, 
iectively,  of  the  two  groups  of  nonsubscribers  did  so.     More  than 
Bpercent  of  the  CATV  subscribers  (as  compared  to  11  percent  of  the 
iMSubscribers)  named  at  least  one  Los  Angeles  independent  as  one 
lithe  tiiree  stations  most  viewed   (id.,  p.  26).     During  the  period 
il.m.  to  6  p.m.,  Monday  through  Friday,  there  was  no  duplication 
i^any  Los  Angeles  station  of  programs  broadcast  in  San  Diego  and 
b  cable  subscriber  could  watch  any  one  of  10  different  programs, 
lliong  nonsubscribers  interviewed,  95  percent  of  those  who  watched 
eI vision  during  that  hour  watched  one  of  the  San  Diego  stations, 
[jiong  cable  subscribers  the  Los  Angeles  stations  accounted  for  52 
rtcent  and  the  San  Diego  stations  48  percent  (id.,  pp.  26-27). 
112.  Moreover,  appended  to  the  comments  of  Columbia  Broadcast- 
System  (CBS),  wliich  is  opposed  to  an  assertion  of  jurisdiction, 
furtlier  study  of  CATV  prepai-ed  by  its  office  of  economic  analysis. 
CBS  study  points  out  that  there  is  a  timespan  lag  before  CATV 
act  is  felt  (CBS  comments,  exhibit  A,  p.  27).     Tliis  is  partly  be- 
Ise  CATV  penetration  does  not  occur  all  at  once;  growth  is  gradual. 
CBS  also  states  that  networks  react  slowly  to  changes  in  station 
iences  and  that  it  might  take  3  to  5  years  for  a  change  in  an  aftili- 
's  audience  to  be   reflected   fully   in   the   relative  network   rate, 
ional  spot  revenues  and  local  advertising,  while  reacting  more 

rkly,  would  still  take  a  considerable  time.  Tlie  study  concludes 
31)  that  the  "true  reasons  for  the  modest  impact  of  CATV  thus 
are  the  relatively  small  amount  of  penetration  that  CATVs  gen- 
i|lly  have  in  any  particular  market  and  tlie  considerable  length  of 
i(e  necessan-  for  tlie  effects  of  CATV  to  work  themselves  out."  ^* 
13.  Like  the  Seiden  report,  the  CBS  study  bases  its  discussion  of 
3'TV  potential  and  impact  on  CATV  systems  operating  or  fran- 
li^ed  as  of  August  19G4.  It  concludes,  therefore,  that  CATV  poten- 
i  i^  limited  to  communities  more  than  40  miles  from  three  stations 
lividing  the  service  of  the  three  networks  (plus  some  metropolitan 


r  Percentncps  total  more  than  100  percent  because  some  multiple  answers  were  given. 
I  AMST  arpues  that  this  tinielap  is  not  a';  great  as  CBS  asserts.  It  states  (repl.v  com- 
Ks.  p.  2LM  :  "However  I(»ug  before  an  affiliate's  network  rate  card  is  affected,  adver- 
[?"S  will  inevitably  drop  from  network  orders  those  stations  which  show  serious  audience 
)t's.  whether  from  CATV  or  any  other  cause.  That  this  is  the  likely  sequence  is  demon- 
tited  by  the  parallel  situation — network  radio,  which  felt  the  impact  of  television  by 
l^p  decreases  in  station  orders  long  before  those  stations'  network  rates  were  affected." 
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area  apartment-house  dwellers) ,  an  estimated  6-8  million  TV  h(  i 
However,  the  study  recognizes  (p.  14)  that  CATV  "systems  are  cl^  rlj 
moving  closer  to  transmitting  points"  and  states  further  (pp.  16- F); 

There  is  a  final  caveat  that  must  be  made  at  this  point  There  has  e«i 
in  the  very  recent  past,  and  not  included  in  the  systems  in  our  sti;  •,  a 
group  of  applications  for  CATV  systems  in  communities  with  three  ore 
than  adequate  network  services  which  do  not  appear  to  be  relat  to 
apartment-house  reception  problems.  Thus,  applications  for  franchises  m 
l)een  made  in  places  like  Albany,  Syracuse,  Galveston,  Philadelphia  md 
Cleveland,  and  a  franchise  has  just  been  granted  in  Wilmington,  Del.  •  • 
While  these  do  provide  alternative  programing,  we  do  not  know  a  vet 
whether  this  added  factor  will  be  sufficient  to  make  the  .systems  viabli  If 
these  sy.stems  are  establi.shed  and  thrive,  it  is  clear  that  the  poteutii  tor 
community  antenna  system.s  far  exceeds  anything  that  we  have  t  ;ed 
about  thus  far  and,  in  fact,  much  of  the  country  could  ultimately  b€  me 
CATV  territory." 

44.  In  view  of  the  rapidly  changing  circumstances  outlined  abe, 
we  can  see  no  point  in  conducting  a  further  facttindinj!:  inquiry  th 
respect  to  nonmicrowave  CATV  as  it  has  existed  in  the  past,  he 
extensive  studies  conduct-ed  by  Dr.  Fisher,  Dr.  Seiden,  and  NCT.in 
conjunction  with  dockets  Nos.  14895  and  15233,="'  and  further  stues 
of  CBS  and  AMST  in  this  proceeding,  all  concerned  nonmicrovm 
as  well  as  microwave  CATV  systems.  Studies  of  this  nature  areut 
of  date  almost  before  we  have  had  time  to  consider  them.  Morecr, 
they  are  of  limited  value  since  they  cannot  measure  some  of  the  ist 
important  factors  we  are  bound  to  consider.  These  include  the  cu  a- 
lative  future  effect  of  gi-eater  penetration  by  (^ATV  systems  f  a- 
chi-sed  or  applied  for  but  not  yet  in  oi>eration,  the  degree  of  sucsB 
to  be  achieved  by  CATV  systems  in  oig  cities  or  other  well-seiid 
areas,  and  the  effect  of  the  burgeoning  CATV  activity — if  left  unn  i- 
lated — on  the  decisions  of  potential  applicants  and  existing  license 
as  to  wiiether  to  inaugurate  or  improve  service."" 

45.  What  we  said  in  the  first  reix)rt.  and  order  in  rejecting  NCI's 
argument  that  regulatory  action  should  not  be  taken  in  the  absencif 
a  showing  that  stations  have  ceased  operation,  or  are  about  to  aie 
operation,  applies  with  equal  force  to  its  renewal  of  that  arguirit 
here."    We  stated  (par.  77)  : 

"  See.  e.g..  pars.  20  and  32  of  the  first  report  and  order  In  dockets  Nos.  14895  and  15  li 
and  p.  49  of  the  Seiden  report. 

*>The  CBS  stud.v  further  asserts  (pp.  27-30)  that  the  effects  of  a  rise  In  CATV  ti- 
tration with  Its  ilopresslng  effect  on  station  revenues  are  offset  In  large  degree  b.v  the  ^ 
sistent  rise  In  advertlslnp  dpm.nnil  for  television  time.  However,  as  AMST  points  t 
the  number  of  stations  sharlnc  the  advertising  demand  Is  also  Increasing  as  new  UHF  I' 
tlons  stimulated  b.v  the  all-channel  law  commence  operations.  Moreover,  annual  broad  it 
expenses  are  on  the  average  Increasing  apace  with  revenues. 

"  While  the  distant  signal  procedure  adopted  In  i)t.  II  will  probably  have  some  effec  B 
the  trends  we  have  been  here  discussing,  we  think  that  application  of  the  carrlace  i 
nondupUcatlon  requirements  to  all  s.vstems  Is  still  required  In  the  public  Interest.  T' 
not  onl.v  will  this  end  the  present  unwarranted  discrimination  between  the  mlcrown' 
nonmicrowave  s.vstem.  but  It  Is  called  for  on  the  basis  of  the  fair  competition  grouii' 
cussed  In  pars.  2r)  27.  Second,  as  to  the  economic-Impact  ground  we  note  that  in  '» 
of  recent  growth,  there  are  a  verv  substantial  number  of  CATV  s.vstems  operating  on  e 
date  of  release  of  this  report  with  the  capacit.v  to  keep  growing  to  perhaps  .W-'O  per  t 
of  the  television  homes  In  their  communities,  and  thus  to  hav<^  a  cumulative  effect  in  a  ,« 
such  as  those  noted  In  the  prior  dlscns-slon  (e.g..  pars.  35-.t7).  New  systems  will  cont  l« 
to  come  into  operation  under  the  interim  procedure,  and  It  ma.v  be  lmi>ortant  that  t 
cumulative  effect  of  such  systems,  after  growth  to  significant  figures,  he  ameilorateiO 
some  extent  by  the  carriage  and  nondupUcatlon  requirement.  Most  Important,  the  ► 
tant-slgnal  procedure  is  of  Interim  nature,  subject  to  discontlnimtion  or  revision,  t 
par.  150.  The  carriage  and  nonduplication  rules  which  we  adopt  here  are  not  interli- 
they  are  our  best  Judgment  of  what  the  public  Interest  calls  for  over  an  indefinite  perloi, 
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|i)    NCTA's  argument  that  CATV  has  not  yet  caused  any  widespread  demise 

•-■of  existing  stations  misses  the  point.  As  we  have  iwinted  out  above,  it 
would  be  clearly  contrary  to  the  public  interest  to  defer  action  until  a  seri- 
ous loss  of  existing  and  potential  service  had  already  occurred,  or  until 
existing  service  had  l>een  significantly  impaired.  Corrective  action  after 
the  damage  has  already  been  done,  if  not  too  late,  is  certainly  much  more 
difficult.  Further,  it  is  difficult,  if  not  impossible,  to  attempt  to  delineate 
with  any  precision  a  factor  such  as  discouragement  of  entry  of  potential 
ibroadcasters  because  of  CATV  competition.     In  short,  we  must  plan  now 

I  for  the  healthy  coexistence  of  CATV  and  local  stations  and  safeguard  the 
public  from  future  injury.  Circumstances  have  changed  since  our  1059 
report  and  order,  and  the  likelihood  or  probability  of  adverse  impact  ujxm 
potential  and  existing  .service  has  l)ecome  too  substantial  to  be  dismissed.  If 
.studies  are  in  conflict  and  present  a  close  question  as  to  the  precise  extent 

'  of  the  impact,  it  is  not  close  as  to  how  this  uncertainty  should  be  resolved. 
This  is  one  of  those  situations  in  which  the  p>iblic  interest  requires  that 
[conditions  conducive  to  the  sound  future  of  television  "be  a.ssured  rather 
.than  left  uncertain."  United  Statcg  v.  Detroit  Navigation  Co..  326  U.S.  236, 
■  241.  This  is  particularly  .so,  where  we  have  two  modes  of  service,  one  of 
which  Is  almost  completely  dependent  on  the  other  for  its  product.  In  such 
circumstances,  uncertainties  should  be  resolved  in  favor  of  insuring  the 
licMlth.v  growth  and  maintenance  of  the  basic  service. 

1.  Ill  sum,  we  have  concluded  in  tlie  first  report  and  order  in 
(kcts  Nos.  14S95  and  1.5'2;i;^)  that  tlie  public  interest  recjuires  that 
"  TV  systems  carry  local  stations  without  duplication  for  a  reason- 
I '  ]>criod,  in  order  to  avoid  unfair  competitive  disadvantage  to  and 
i|ii(licial  effect  on  existing  and  potential  broadcast  ser\ace.  We 
;  c  I  oncluded  herein  that  we  have  atithority  under  the  present  provi- 
[(  s  of  the  Comnninications  Act  to  extend  these  requirements  to  non- 
iniwave  systems.  In  view  of  the  rapid  surge  in  CATV  growth 
!U'  I  his  proceeding  was  initiated,  we  think  that  our  statutory  obliga- 
I'is  require  us  to  act  now  in  the  areas  we  have  proposed.     This 

end  the  present  unwarranted  distinction  between  microwave  and 
(microwave  systems,  and  will  enable  us  to  make  the  rules  effective 
ei)re  operations  are  conmienced  by  a  large  number  of  CATV 
i|)(isals  presently  in  the  franchise  or  application  stage. 

0.  Substantive  Provisions  of  the  Rules 

r.  CATV  systems,  as  we  recognized  in  the  first  report  (pars.  43, 
■  :ind  here  again  emphasize,  have  arisen  in  response  to  public  need 

I  <lcmand  for  improved  television  service  and  perform  valuable 
\i\u-  services  in  this  respect.     CATV  (like  other  auxiliary  televi- 

I I  services)  makes  possible  the  provision  of  a  variety  of  program 
rices,  particularly  the  tliree  full  network  services,  to  many  pereons 
lucas  with  no  local  station  and  in  one-  and  two-station  markets. 

r\'  .systems  also  afford  a  means  of  providing  nonnetwork  commer- 
1111(1  educational  services  to  many  persons  in  areas  with  insufficient 
( uliition  to  support  local  broadca.st  outlets  of  this  nature.  CATV 
I  ems  make  important  contributions  by  providing  good  quality 
?'plion  of  color  signals  and  improving  reception  of  local  signals  in 
tjis  within  the  predicted  contours  of  local  stations  where  off-the-air 
option  is  inferior  or  precluded  because  of  terrain,  manmade  struc- 
Rs,  or  other  factors.  We  do  not  intend  to  deprive  the  public  of 
Me  important  benefits  or  to  restrict  the  enriched  programing  selec- 
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tion  which  CATV  makes  available.  Rather,  our  goal  here  is  to  i 
grate  the  CATV  service  into  the  national  television  structure  in  sui 
way  as  to  promote  maximum  television  service  to  all  people  of 
United  States  (sees.  1  and  303(g)  of  the  act),  both  those  who  are  c 
viewers  and  those  dependent  on  otf-the-air  service.  The  new  rales  s- 
cussed  below  are  the  minimum  measures  we  believe  to  be  essenti;  to 
insure  that  CATV  continues  to  perform  its  valuable  supplemen  ry 
role  without  unduly  damaging  or  impeding  the  growth  of  televi  m 
broadcast  service. 

48.  To  insure  eflfective  integration  of  CATV  within  a  fully  de  1- 
oped  television  service,  the  new  regulations  will  apply  equally  tc  11 
CATV  systems,  including  those  which  require  microwave  licenses  4 
those  which  receive  their  signals  off  the  air."  We  have  carefly 
reexamined  the  CATV  rules  currently  in  effect  for  microwave-fed  j^ 
tems,  and  have  made  some  changes.  Tlie  microwave  rules  will 
revised  to  reflect  the  new  rules  adopted  for  all  systems. 

49.  In  brief,  under  the  new  rules,  a  CATV  system  will  be  requii 
upon  request  and  within  tlie  limits  of  its  channel  capacity,  to  C£ 
without  material  degradation  the  signals  of  all  local  television 
tions  within  whose  grade  B  contours  the  CATV  system  is  loca 
in  order  of  priority  of  signal   grade.    A  CATV  system   willie 
required,  upon  request,  to  avoid  duplication  of  the  programs  of  III 
television  stations  carried  on  the  system  during  the  same  day  that  s 
programs  are  broadcast  by  the  local  stations.    This  nonduplicat' 
protection,  as  under  the  existing  rules,  will  apply  to  "prime  tii 
network  programs   (i.e.,  presented  by  the  network  between  6 
11  p.m.,  eastern  time)   only  if  such  programs  are  presented  by 
local  station  entirely  within  what  is  locally  considered  to  bo  "pr 
time."     Non(lui)lication  protection  will  not  be  afforded  to  progni 
which  are  carried  in  black  and  white  by  the  local  station  and  I 
available  in  color  from  a  more  distant  station  on  the  CATV  sysfc 
Ad  hoc  consideration  will  be  given  to  petitions  from  local  televif 
stations  seeking  a  greater  degree  of  protection  than  provided  by  « 
rules,  or  from  CATV  operators  seeking  a  waiver  of  the  rules,  and  e 
are  adopting  procedures  to  facilitate  such  petitions.     Moreover,  e 
Commission  will  continue  to  mve  full  effect  to  private  agreenifS 
between  CATV  operators  and  local  television  stations  which  pro\  e 
for  a  different  type  or  degree  of  protection  for  the  local  station  tin 
do  the  Commission's  rules." 

50.  Thus,  the  carriage  requirements  made  applicable  to  all  CA  V 
systems  will  be  substantially  the  same  as  those  applied  to  micro^v 
served  systems  by  the  Commission's  first  report,  except  in  coi 
minor  respects  discussed  in  paragraphs  74  and  83  below.     How. 
the  new  nonduplication  rules  embocly  two  substantial  changes  1 
those  adopted  in  the  first  report.     First,  the  time  period  during  wli  i 
nonduplication  protection  must  be  afforded  has  been  rexluced  ii  i 
15  days  before  and  after  local  broadcast  to  the  single  day  of  the  lo  1 
broadcast.    Second,  a  new  exemption  from  the  nonduplication  requ i  - 

"  Excluded  from  these  rules  will  be  those  CATV  systems  which  serve  less  than  51'    ■ 
serlbers,  or  which  serve  only  as  an  apartment-house  master  antenna. 

"Private  aKreements  will   not  avoid  the  necessity  for  evidentiary  bearing  for  thf 
portatlon  of  distant  sljnials  Into  the  top  100  markets  (pt.  II,  below),  thouch  such  ag - 
ments  will  be  considered  in  our  decision. 
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b  has  been  added  as  to  color  programs  not  carried  in  color  by 
stations.  We  siiall  discuss  tlie  nonduplication  clianges  first 
,use  they  are  of  a  major  nature. 

'he  nonduplication  provmo7is 

.  Modification  of  the  nonduplication  period. — Nonduplication  at 
same  time  tliat  a  local  broadcast  is  being  earned  on  the  cable  is 
■ly  called  for  in  the  public  interest  for  the  reasons  discussed  above 

in  the  first  report.     Simultaneous  nonduplication  protects  the 

of  the  popular  network  programing  of  most  network  affiliates 

does  not  aft'ect  the  time  tliat  such  programing  is  available  to  the 
?V  subscriber.  Tn  tlie  first  report,  we  further  determined  that 
s  measure  of  protection  beyond  sinmltaneous  nonduplication 
Id  also  serve  the  public  interest  on  a  number  of  groimds.  We 
1  not  repeat  here  the  reasons  set  forth  in  the  first  report  for  tliat 
rmination  or  for  the  further  judgment  that  a  15-day  before-and- 
r  period  was  appropriate. 

We  have  reconsidered  the  latter  judgment  and  have  decided  to 
:e  a  different  balance  in  light  of  the  fact  that  the  rules  are  now 
g  made  applicable  to  a  large  nimiber  of  existing  systems  and  will 
;t  their  existing  service  to  the  CATV  viewing  public.  The  sys- 
i  which  will  now  operate  under  the  rules  for  the  first  time  consti- 

the  great  bulk  of  the  CATV  industry.  In  addition  to  all  non- 
•owave  systems,  they  include  a  sizable  number  of  microwave 
?Vs  served  pursuant  to  authorizations  gi-anted  prior  to  Decem- 
1963  when  the  interim  condition  procedure  began.     We  recognize 

the  imposition  of  a  15-day  before-and-after  nonduplication 
irement  on  systems  whicli  have  not  previously  operated  in  this 
ner  would  tend  to  substantially  disrupt  the  viewing  habits  of  the 
~V  subscribers.  As  NCTA  points  out  (NCTA  comments,  exhibit 
p.  35-38),  there  is  no  question  but  that  large  numbers  of  CATV 
cribei-s  have  become  accustomed  to  viewing  network  programs  at 

time  they  are  presented  by  the  distant  afhliates.  Although 
ay  before-and-after  nonduplication  was  not  required  where  timeli- 

was  important,  and  all  distant  city  programs  deleted  under  the 

would  have  been  available  to  the  CATV  subscriber  via  the  local 
al  at  some  time  within  the  total  30-day  period,  the  CATV  viewer 
lit  not  be  able  to  view  it  on  the  later  date  of  presentation  by  the 

station  for  any  nvmiber  of  personal  reasons. 

We  believe  it  desirable  to  avoid  disruption  to  the  established 
dng  habits  of  the  public  as  much  as  possible.  Moreover,  we  are 
ing  to  preserve,  to  the  extent  practicable,  the  valuable  public  con- 
ition  of  CATV  in  providing  wider  access  to  nationwide  program- 
and  a  wider  selection  of  programs  on  any  particular  day.  Balanc- 
all  the  pertinent  considerations,  we  think  that  the  nonduplication 
od  should  be  reduced  to  the  same  day  for  existing  systems.     Not 

will  this  eliminate  the  great  bulk  of  delayed  nonduplication 
ests  (see  par.  1-25,  first  report),  but  it  will  insure  that  the  pro- 
n  is  available  to  the  CATV  audience  that  same  day  and,  in  the 

of  netwoi'k  prime-time  programs,  that  same  evening.  While 
wholly  eliminating  any  possible  change  in  viewing  time  on  the 
inent  day,  this  revision  clearly  minimizes  any  disruptive  eS'ect  on 

2  F.C.C.  2d 

71 


748  Federal  Communications  Commission  Reports 

the  CATV  viewer.  As  an  incidental  benefit,  we  note  that  sam 
nonduplication  will  substantially  reduce  the  areas  of  i^ossible  di 
between  broadcasters  and  CATVs  in  complying  with  the  rules, 
this  extent  will  facilitate  ease  of  administration. 

54.  Application  of  a  15-day  before-and-after  nonduplication 
sion  to  new  systems  would  not,  of  course,  cause  a  similar  disru]" 
to  established'  viewing  habits,  since  the  CAT^^  subscriber  would  in 
the  beginning  receive  service  in  accordance  with  the  rules.  It  v,\\i 
be  possible  to  "grandfather"  existing  systems  on  a  same-day  m- 
duplication  basis  and  make  15-day  nonduplication  effective  on  aj 
to  new  systems.  But  there  are  a  number  of  countervailing  argimi  ts, 
First,  even  in  the  case  of  the  new  system,  there  is  disruptive  effe  to 
the  extent  that  the  CATV  subscriber  may  not  be  able  to  view  iv 
grams  from  distant  stations  at  the  times  si:)ecifi6d  in  his  TV  jde 
(and  may  be  unable  to  view  them  at  the  later  date  presented  b;h( 
local  station  for  any  number  of  resvsons).  It  is  our  understand 
that  it  is  essentially  for  that  reason  that  some  broadcasters,  altln^ 
previously  entitled  under  our  microwave  rules  to  15-day  before-  ^■ 
after  nonduplication  protection,  have  requested  only  simultin 
nonduplication.  Second,  it  is  obviously  preferable  to  have  oug 
of  rules  for  all  systems  and  thus  to  avoid  the  anomalous  situaticl 
millions  of  CATV  subscribers  viewing  under  one  set  of  ndes  m 
other  millions,  often  neighbors  in  close-by  commimities,  subjoctt  to 
a  different  set.  Under  the  circumstances,  we  think  it  better  to  prcdt 
by  rule  for  same-day  nonduplication  for  all  systems,  and  to  safep  rii 
the  public  interest  in  the  particular  instance  warranting  dill 
treatment  pursuant  to  the  ad  iioc  procedures  discussed  in  i)arag 
97  lielow. 

55.  We  also  considered  the  question  of  retaining  the  15-day  be:| 
and-after    nonduplication    provision    for    nonnetwork    jjrogram 
But,  as   we  have  previously   recognized,  and   indeed  stress  in  i 
report  (pars.  1-23,  131,  infra),  15-day  before-and-after  nonduplics 
affords,  at  best,  only  minimal  prote^-tion  with  respect  to  the  presei 
(ion  by  local  stations  of  syndicated  and  film  programing.     Such  i 
graming  is  not  presented  on  a  nationwide  sinuiltaneous  or  even  ne 
simultaneous    basis.     Retention   of   the    15-day    provision    for 
network  |)rograms  alone  would  serve  little  effective  pur^)ose.     St  )d 
differently,  the  adoption  of  a  uniform  "same  day"  rule  will  not,  in  ir 
judgment,  significantly  affect  the  protection  aft'orded  as  to  nonnet\  rl 
or  independent  pro^jframing.     Rather,  we  have  determined  thatw 
must  look  elsewhere  if  we  are  to  achieve  effective  relief  in  tiiis  res|| 
We  treat  the  situation  of  the  independent  station  in  part  II  beldl 
As  a  general  approach  encompassing  all  stations,  we  are  propositi  B 
the  Congress  tliat  it  consider  the  question  of  extending  the  rebrd- 
cast  concept  of  section  325(a)  to  CATV.     It  may  be  that  reguln  « 
of  this  nature  would  prove  a  preferable  and  more  effective  me:uni 
achieving  fair  recognition  of  the  exclusivity  contracts  of  the  pri>i 
marketplace.     Here  again,  we  shall  consider  requests  seeking  u: 
extensive  protection  of  nonnetwork  programing  on  an  ad  hoc  basil 

"With   "same  dnj"   nonduplloatlnn   nlTorrtlnB  substantial   protection   to  the  most  || 
lar  network  proKramlng.  most  network  nfflllated  stations  should  bo  viable- 
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lure  that  the  public  interest  is  not  prejudiced  in  the  unusual  situation 
aiiough,  as  stated,  we  are  unaware  of  any  instance  where  the  15-day 
e  od  afforded  effective  relief  in  this  respect) . 

).  While  conflicting  considerations  are  presented,  we  believe  that 

u  resolution  constitutes  a  fair  compromise.     First,  same-day  non- 

ilication  is  clearly  sufficient  to  take  care  of  the  time  zone  differential 

rslem,  i.e.,  to  preclude  a  CATV  system,  which  brings  pi-ograms 

c')ss  either  border  of  the  mountain  time  zone,  from  duplicating  most, 

;  tot  all,  of  a  local  station's  network  programs  an  hour  or  two 

e)re  or  after  they  are  presented  locally.     Moreover,  it  Mill  afford 

istation  affiliated  with  more  than  one  network  some  leeway  in  pre- 

jiijig  wliat  it  regards  as  the  most  attractive  23rograms  of  each  for 

kJ benefit  of  the  non-CATV  audience  (and  also,  the  CATV  audi- 

Sk — see  par.  115,  first  report)   so  long  as  such  pi'ograms  are  pre- 

hed  on  tlie  same  day  as  the  network  presentation  and  prime-time 

r^rams  are  broadcast  entirely  within  prime-time  hours.^^     Tliis 

|,  as  stated,  minimize  any  disruption  to  the  CAT\''  subscribers.     In 

ition,  we  will  consider  requests  by  local  stations  and  CATV  sys- 

13  for  different  treatment  on  an  ad  hoc  basis,  pursuant  to  the  sum- 

fy  procedures  discussed  in  paragraph  97,  where  possible,  or  by 

lentiary  hearing  if  necessary.     Thus,  the  station  which  receives  its 

vork  programing  by  mail,  or  the  station  or  system  which  faces 

e  other  unusual  problem,  can  bring  its  situation  to  our  attention 

isuch  relief  as  may  be  approjjriate  in  the  individual  circumstances. 

warranted  by  the  public  interest.     Similarly,  the  CATV  system 

seek  a  waiver  of  the  rules.     We  stress,  in  addition,  that  tlie  Com- 

iion  will  continue  to  give  full  eflect  to  private  agreements  between 

rV  operators  and  local  television  stations  which  provide  for  a 

irent  type  or  degree  of  protection  for  the  local  station  than  do 

Commission's  rules.    We  believe  that  the  above  resolution  fairly 

es  the  public  interest.     If  further  revisions  are  needed  on  the  basis 

lur  experience  with  these  new  provisions,  we  shall  of  course  move 

■nptly  to  implement  such  revisions. 

r.  Our  decision  to  adopt  same-day  nonduplication  makes  appro- 
ve some  other  revisions  in  tlie  exclusivity  sections  of  the  rules. 
it,  however,  we  stress  those  provisions  which  remain  unchanged, 
shall  retain  the  provision  requiring  the  local  station  to  present 
ae-time  network  programing  entirely  witliin  prime-time  hours  in 
»>r  to  be  entitled  to  nonduplication.^"     Thus,  the  CATV  system 

=  n  tills  connection,  we  note  that  the  amount  of  delayed  network  broadcasting  In  the 
ein  one-  or  two-station  markets  is  about  S'/j  and  11  hours  per  week,  respectively.  See 
Hl08.  first  report.  While  this  amount  is  not  insignificant  and  we  recognize  that  there 
llhc  some  detriment  to  the  public  if  the  local  station  in  the  median  market  curtails 
'1  ed  broadcasts  because  of  the  absence  of  nonduplication  protection,  we  point  out  that 
i(  mount  of  dela.ved  broadcasts  is  not  of  too  large  a  nature  in  the  median  market,  and  that 
poiild  not  exi>ect  the  local  station  to  cease  all  delayed  broadcasts  in  the  absence  of 
I  ed  Tiondupiicatioh  protection.  Moreover,  the  pending  liberalization  of  our  translator 
I'ii's  may  result  in  greater  availability  of  off-tbe-air  ser\'ice  in  one-  and  two-station 
a  ets. 

^^MST  has  requested  elimination  of  the  exception  for  prime-time  programs  broadcast 
M(1p  of  prime-time  hours.  AMST  urges  that  this  provision  is  unnecessary  because  it  is 
»all,\-  in  the  best  interests  of  the  station  to  carry  prime-time  programs  in  prime  hours 
i'rt)t>  Commission  has  ample  i)ower  to  remedy  any  abuse.  It  is  further  asserted  that 
'    ni;i,\'   be  instances  where  a  station  reasonably  desires,   and  has  networlc  consent,  to 

I  such  programs  at  other  hours.      However,  a  prior  C.\TV  presentation  does  not  pre- 

II  tlic  station  from  repeating  the  program  outside  of  prime  time  If  it  has  good  reason 
'  so,  and  it  is  unlikely  that  instances  of  this  nature  would  arise  often  enough  to  make 

K09S  of  exclusivity  a  significant  problem.  Since  the  provision  is  designed  to  insure  that 
W  subscribers  have  prime-time  programs  conveniently  available  in  the  hours  of  max- 
11  viewing,  the  public  Interest  is  best  served  by  its  retention. 
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need  not  delete  reception  of  any  network  program  which  is  sched  id 
by  the  network  between  the  ho'iirs  of  6  and  11  p.m.,  eastern  time.ut 
which  is  broadcast  by  the  station  requesting  deletion,  in  whole  c  in 
part,  outside  of  the  period  which  would  normally  be  considered  pne 
time  for  the  network  programing  in  the  time  zone  involved,  'is 
will  insure  that  such  programs  are  available  to  the  CATV  subseri  r 
in  maximum  viewing  hours.  We  shall  also  retain  the  provision  it 
the  CATV  system  need  not  delete  reception  of  any  program  a  to 
which  time  of  presentation  is  of  special  significance,  such  as  a  spi  !h 
or  sporting  event,  except  where  the  program  is  being  simultaneo  ly 
broadcast  by  the  local  station.  And,  although  it  is  of  groally  redi  id 
significance' for  same-day  nonduplication,  we  shall  retain  the  provi  in 
that  tlie  CATV  system"  need  not  delete  reception  of  a  network  p- 
gram  if,  in  so  doing,  it  would  leave  available  for  reception  by  ;> 
scribers,  at  any  time,  less  than  the  programs  of  two  notwcts 
(including  those  broadcast  by  any  stations  whose  signals  are  b(  g 
carried  and  whose  program  exclusively  is  being  protected  [)ursi  it 
to  the  requirements  of  the  rules) . 

58.  However,  there  no  longer  appears  to  be  any  real  necessity  )r 
the  provisos  to  sections  21.712(g),  74.1033(e),  and  91.559(e),  i.e.,  tl ;: 

(1)  The  system  is  not  required  to  maintain  the  exclusivity  of  the  net\  i 
programing  of  any  such  station  if  the  system  carries  the  sicriialis)  of  le 
or  more  equal  or  higher  priority  stations  (other  than  a  satellite  or  pa  it 
of  the  station  requesting  exclusivity)  which  substantially  duplicates  le 
network  programing  of  the  station  requesting  exclusivity  ;  and 

(2)  Tlie  system  is  not  required  to  maintain  the  exclusivity  nf  tln' 
network  programing  of  any  such  station  if  the  system  carries  the  sinu 
of  one  or  more  equal  or  higher  priority  stations  (other  than  a  salcllii  )r 
parent  of  the  station  requesting  exclusivity)    which  oi^erates  in   wlint  •e 
normally  and  usually  considered  other  markets  for  purposes  of  iclevi'n 
program  distribution. 

These  provisions  were  grounded  in  the  15-day  before-and-after  m- 
duplication  period  which  protected  network  programs  delayed  m- 
stantially  beyond  the  date  of  network  presentation  and  prolccd 
nonnetwork  programs  for  a  total  of  30  days.  In  view  of  same-'f 
nonduplication,  we  shall  provide  simply  that  higlier  priority  sigi  s 
carried  on  the  system  are  entitled  to  exclusivity  against  lower  priof 
or  more  distant  signals  but  not  against  signals  of  equal  priority. ''i 

59.  Color  duplication. — In  the  first  report  and  order  in  dockets  J  i. 
14895  and  15233  we  decided  that  the  public  interest  would  be  .ser  i 
by  some  accommodation  which  would  permit  a  CATV  system  to  dii 
cate  the  programs  of  a  local  station  in  color  where  the  station  tin- 
mits  only  in  black  and  white  (par.  143).  However,  we  did  not  the 
determine  whether  such  an  exception  .should  apply  across  the  bod 
or  whether  the  CATV  system  should  be  required  to  make  a  thresh  i 
showing  that  a.certain  number  or  percentage  of  its  subscribers  pos^s 
color  receiving  sets.  Comment  on  this  question  was  invited  in  ts 
proceeding. 

60.  Most  of  the  comments,  from  broadcast  and  CATV  intei  i  s 
alike,  favor  permitting  color  duplication  on  an  across-the-board  1' 

■''"  Ttioii^rh  these  modlfiontfons  stem  from  onr  notion  In  shnrtenint:  the  nnndiiplirii  0 
period,  we  note  that  chances  of  this  nature  were  requested  by  AMST  and  ABC  under  e 
15-day  before-and-after  nonduplication  period. 
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S  one  lias  supported  the  proposed  alternative  of  requiring  a  thresh- 

)]  showinjT  by  the  CATV  system.     It  is  urged  that  it  is  in  the 

.  ilic  interest  for  color  programing  to  be  available  to  as  many  per- 

.( >  as  possible,  and  that  this  should  be  encouraged  by  the  Commis- 

iii   pursuant  to  section   303(g)    of  the  act.     The   few   comments 

nosed  to  making  an  exception  for  color  claim  that  it  is  unnecessary. 

[[■y  assert  that  most  stations  not  already  equipped  to  present  net- 

\ik  programs  in  color  will  acquire  such  equipment  now  that  all  of 

i  networks  have  commenced  a  significant  degree  of  color  transmis- 

ii  1.     It  is  further  asserted  that  the  exception  would  penalize  smaller 

strions  lacking  Hnancial  resources  to  convert  to  color. 

■  \.  In  light  of  the  comments,  we  have  decided  to  permit  color  dupli- 

■idii  of  local  black  and  white  transmissions  without  requiring  any 

r-liold  showing  by  the  CATV  system.    It  may  be  that  most  stations 

.\  I  shortly  be  equipped  to  present  network  programs  in  color.    But 

iitliat  event  the  broadcastere  have  no  real  cause  for  complaint  in  the 

a.)ption  of  a  provision  which  will  not  adversely  affect  them.     We 

thik  that  the  exception  is  in  the  direction  of  encouraging  the  wider 

dtribution  of  color  programing  and  that  it  is  consistent  with  the 

5n|ilpmentary  role  of  CATV.     Any  local  station  finding  itself  at  a 

icant  disadvantage  can  install  equipment  for  the  transmission  of 

'■rk  color  programs  "at  relatively  little  exjjense''  (cx>mments  of 

^  I.  rican  Broadcasting  Co.) ,  which  would  benefit  its  non-CATV  view- 

iii,'  ]niblic.    Hardship  situations  may  be  brought  to  the  Commission 

fir  such  relief  as  may  be  warrantefl  by  the  station's  showing.     Ac- 

C'diiigly,   the   rules  governing  microwave-served   CATVs   will   be 

a  ended  in  this  respect  and  the  exception  will  be  incorporated  in  the 

r  fs  adopted  for  all  systems.    The  exception  will  also  apply  where  a 

lial  station  is  equipped  for  simultaneous  color  transmission  of  net- 

vrk  programs,  but  delays  a  color  program  for  later  presentation  on 

t '  same  day  by  means  of  black  and  white  video  tapes. 

■'-.  Some  of  the  CATV  comments  urge  us  to  go  further  and  permit 

rl|il:iation  of  local  colorcasts  where  a  CATV  system  makes  a  show- 

i  r  I  hat  the  technical  quality  of  the  local  signal  is  substantially  infe- 

II-  111  another  signal.    "\^niile  we  would,  of  coui-se,  consider  any  such 

-  <\y\ug  on  a  case-by-case  basis,  we  have  no  reason  to  anticipate  any 

li  -pread  problem  warranting  action  by  rule.    We  expect  that  valid 

ii|  ilaints  of  this  nature  will  be  rare.    In  most  instances  the  technical 

|:iliiy  of  the  local  signal  should  be  sufficiently  good  to  permit  satis- 

fti>iy  color  reception  on  the  cable  if  the  CATV  system  and  the 

■;  I'lMii  cooperate  in  good  faith  to  accomplish  this  result.    We  would 

■  mtI  good-faith  elJorts  by  both  to  resolve  any  technical  problem 

!'i  iro  any  complaint  is  made  to  the  Commission. 

■'•").  Other  changes  in  the  nondu plication  provisions  suggested  iy  the 
tfrtlcs. — The  comments  of  NCTA  (exhibit  B,  pj).  35-38)  assert  that 
l|it  minute  ];)rogram  changes  by  the  local  station  require  the  CATV 
cerator  to  bear  the  labor  costs  of  a  manually  controlled  switching 
^vice  or  to  punch  a  new  tape  for  the  remainder  of  the  week  where 
i  automatic  switch  is  used.  Wliile  this  assertion  was  made  in  the 
5ntext  of  the  delayed  nondu))lication  provision,  we  think  that  the 
:|oadcaster  should  afford  the  CATV  sufficient  advance  notice  of  non- 
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duplication  requests  to  permit  the  CATV  system  to  make  its  pro;  iij 
schedule  available  to  subscribers  and  to  set  an  automatic  switc  ii» 
device  only  once  for  the  entire  week.    Accordingly,  we  shall  ai  nd 
section  21.712(h),  74.1033(f),  and  91.559(f)  to  require  that  theta- 
tion,  upon  request  of  the  CATV  operator,  shall  jjive  notice  imder  i  jsj 
sections  at  least  8  days  prior  to  the  broadcast  to  be  deleted.     S 
same-day  nonduplication  affects  principally  network  programs,  \\ 
are  ordinarily  presented  at  the  same  time  each  week  during  tlie 
work  season,  this  amendment  should  pose  no  difficulty  for  the  stati 
Indeed,  iji  most  instances  it  would  appear  that  such  notice  coul  be 
given  at  the  start  of  the  network  season  and  continued  in  effect  itil 
further  notice  occasioned  by  changes  in  the  schedule  of  the  net^rki 
or  the  local  station. 

64.  AMST  urges  that  the  rules  be  modified  to  provide  nondup  a- 
tion  protection  to  local  stations  which  are  not  carried  on  the  cal  - 
either  because  no  request  has  been  made  or  because  of  the  limited  c  n- 
nel  capacity  of  the  system.     It  states  that  carriage  has  no  essei  a! 
relation.ship  to  nonduplication  aiid  sliould  not  be  a  condition  of  he 
latter.    AVe  cannot  agree.    If  nonduplication  were  afforded  wliei  < 
local  station  is  not  carried,  the  (^ATV  subscriber  would,  in   - 
instance's,  be  greatly  inconveniencetl  and,  much  more  impoilaniij 
others  be  deprived  of  all  opportunity  to  view  the  programs  invd)  ' 
See  paragraph  51,  first  report.    This  is  not  the  purpose  or  effi' 
the  rules  as  written,  nor  would  it  serve  the  public  uiterest.     A 
fortli  in  paragraph  68  below,  the  better  procedure  wliere  the  sysi 
channel  capacity  is  too  limited  to  permit  full  carriage  of  the  1  al 
station  is  to  substitute  its  programs  for  tlie  duplicating  outside  sin  1. 
Partial  carriage  would  retain  the  availability  of  the  progran 
CATV  subscribei-s  and  at  the  same  time  afford  the  station  some  n; 
ure  of  protection. 

65.  Other  changes  in  the  nonduplication  provisions  requested 
AMST  and  ABC  have  been  rendered  moot  by  our  action  in  shorter 
the  nonduplication  i)eriod  to  1  day  and  the  niodifications  we  have  m 
in  that  connection.     Accordingly,  we  shall  not  discuss  their  con  i- 
tions  in  this  respect.     The  comments  with  respect  to  nonduplicain 
of  noncommercial  educational  stations  are  discussed  in  a  separate  '- 
tion  on  educational  television  (sec.  4  below) . 

2.  The  r/irr'inge  jrrovisio-ns 

66.  We  shall,  as  stated,  apply  to  all  CATV  systems  substanti;y 
the  same  carriage  requirements  as  were  adopted  for  microwave-ser  ii 
systems  in  the  first  report.'"  Thus,  within  the  limits  of  its  charlj 
capacity,  a  CATV  system  will  l>e  required  to  carry  the  signals  of  I 
commercial  and  educational  television  stations  within  whose  gradi? 
contour  the  system  is  located,  giving  priority  :  First,  to  principal  c<  • 
munity  signals:  second,  to  gnide  .\  signals:  and  third,  to  grade  J 
signals.    The  CATV  system  need  not  curry  the  signal  of  any  statii, 

"It  has  comp  to  our  attention  thnt  the  requeRtlnp  utatlon  mav  hare  fllfflcultT  In  el  I 
noticp  wherp  tlip  C.ATV  tlops  not  nlwars  pnrrv  thp  samp  slirnals.  Where  a  CATV  svm 
varlps  the  slennis  pnrrlpd.  it  should  provide  the  local  stations  with  a  copy  of  the  (.  f 
schniinlp  In  snfUclpnt  time  to  permit  the  station  to  give  notloe  of  the  programs  to  be  iIpIi  l 

"  There  are.  however,  changes  stemming  from  our  resolution  of  the  translator  quesl 
(sec.  3  helow). 
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1 1)  that  station's  network  programing  is  substantially  duplicated 
yme  or  more  stations  of  higher  priority,  and  (2)  carrying  it  would, 
eiuse  of  limited  channel  capacity,  prevent  the  system  from  carrying 
1  signal  of  an  independent  commercial  station  or  a  noncommercial 
icational  station.  Moreover,  in  cases  where  (1)  there  are  two  or 
i^e  signals  of  equal  priority  which  substantially  duplicate  each  other. 


■>' 


carrying  all  such  signals  would,  because  of  limited  channel 

ji'acity,  prevent  the  system  from  carrying  the  signal  of  an  independ- 

n  commercial  station  or  a  noncommercial  educational  station,  the 

yem  need  not  carry  all  such  substantially  duplicating  signals,  but 

1/  select  among  them  to  theextent  necessary  to  preserve  its  ability  to 

k'y  the  signals  of  independent  commercial  or  noncommercial  educa- 

«ial  stations.     Where  a  sigiuxl  is  required  to  be  carried,  it  shall  be 

aj.'ied  without  material  degradation  in  quality,  and  shall  be  carried  in 

1  except  to  the  extent  that  nonduplication  of  higher  priority  signals 

V  be  required  under  the  rules.     Upon  request  of  the  local  station, 

signal  shall  be  carrie-d  on  the  system  on  the  channel  on  which  the 

ion  is  transmitting  (where  practicable  witliout  material  degrada- 

i)  and  on  no  more  than  one  channel.     INHiere  a  system  is  not  carry- 

the  signal  of  a  grade  B  or  higlier  priority  .station,  it  shall  offer  and 

ntain  for  each  subscriber  a  switcliing  device  to  allow  the  subscriber 

jhoose  between  cable  and  noncable  reception,  unless  the  subscriber 

1  ioates  in  writing  that  he  does  not  desire  this  device. 

T.  Modifcatians  requext-ed  by  the  parties. — Some  of  the  parties 

;  f  lequested  changes  in  these  provisions.     Thus,  NCTA  urges  that 

"  r\'  subscribers  .see  no  reason  why  out-of-State  stations  should  be 

earded  as  local.     It  asserts  that  CATV  systems  should  have  the 

ijion  to  carry  more  distant  signals  originating  within  the  same  vState 

nircference  to  out-of-State  stations  placing  a  grade  B  signal  over  the 

fin  I  unity.     Weagree  that  there  may  well  be  iiistanc-es  where  the  pro- 

•1  niing  of  stations  located  within  the  State  would  be  of  greater  inter- 

.'tlian  tliose  of  nearer,  but  out-of-State  stations — e.g.,  coverage  of 

)<ili(;i]  elertions  and  otlier  public  affairs  of  statewide  concern.     We 

f  )i:nize  al.so  that  there  may  be  instances  where  out-of-Stat.e  stations 

I  itrd  in  another  State  are  of  greater  comnnmity  interest  than  the 

'I  iri  aiilHcally   nearer  out-of-State  stations  be<"ause  of  closer  coni- 

:nii y  ties  with  the  tliird  State.     Considerations  of  this  nature  will 

waccorded  substantial  weight  as  a  basis  for  waiver  of  the  carriage 

)•' visions. 

>^.  In  this  connection,  we  emphasize  that  we  intend  to  make  every 

nil.  consistent  with  the  pu])lic  interest,  to  avoid  disrupting  existing 

(vi(('  to  tlie  public  in  apjdying  llie  carriage  provisions  of  the  rules  to 

Ui'iiis  now  in  operation.'"    '\Aniere,  because  of  limited  channel  capac- 

t.  a  CATV  system  cannot  carry  all  grade  B  signals  without  drop- 

)  ir  !i  more  distant  signal  now  being  carried,  we  shall  entertain  a 

<iu'st  for  waiver  of  the  rules  pursuant  to  the  summary  procedures 

li'iissed  in  paragraph  97  below  and  upon  the  basis  of  the  showing 

icitied  in  paragraphs  104, 106.    In  appropriate  circumstances,  waiv- 

As  in  the  casp  of  our  present  policy  with  respect  to  microwave  systems,  carriage  will 
'  1m'  required  where  a  sufficient  showing  is  made  that  a  predicted  sif^nai  is  not  in  f.Tct 
•  ienf  in  the  community,  or  that  a  good  sl^al  is  not  obtainable  because  of  technical 
liclencies  on  the  part  of  the  station. 
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ers  will  be  granted,  which  will  permit  the  system  to  continue  to  (rrj 
the  distant  signal  and  to  substitute  the  nearer  signal  only  where  si  nl 
taneous  duplication  would  occur.  Thus,  upon  such  waivers  the  C.  IV 
viewers  would  continue  to  receive  all  programs  to  which  they  em 
accustomed,  via  the  more  distant  signal  when  the  programs  are  if. 
ferent  and  via  tlie  local  signal  when  the  programs  are  the  same,  ew 
systems  can  commence  operation  with  a  channel  capacity  sufficie  to 
cany  lx)th  the  local  and  tlie  distant  signals;  indeed,  most  new  sysoj 
now  commence  operation  with  12-channel  capacity. 

69.  Section  21.712(f)(2),  section  74.1033 (d)  (2),  and  se.  on 
91.559(d)  (2)  presently  provide  that  where  a  signal  is  required  1  bs 
carried,  it  "shall,  upon  request  of  the  .station  licensee  or  permitte  b« 
carried  on  the  systeni  on  the  channel  on  which  the  station  is  tns- 
mitting  (where  practicable  without  material  degradation)."  AV.l  Q 
Inc.,  and  WKBTI  Television.  Inc.,  urge  that  carriage  on  chaiei 
should  be  a  matter  for  the  station's  choice.  According  to  WJAC  lie 
station  should  be  entitled  both  to  insist  that  its  signal  be  carri( 
another  channel,  and  to  select  the  channel  of  a  lower  priority  or  ■■• 
local  station.  AMST  claims,  on  the  other  hand,  that  carriage  in 
channel  is  extremely  important  and  should  be  mandatory  unless  lie 
CATV  makes  a  comjielling  showing  that  tiiis  is  not  teclmii'ally  fcMMlj 
without  degradation.  It  states  that  the  ('.\.T\'  sliouid  be  re<iue(| 
to  take  all  reasonable  steps  to  eliminate  material  degradation  w  ;h 
mav  result  from  the  CATV  equipment  used  or  inadequate  installatin, 

70.  Since  sections  21.712(f)(1),  74.1033(d)(1),  and  91.559(d)l) 
already  provide  that  the  "signal  shall  be  carried  without  matr^l 
degradation  in  quality  (within  the  limitations  imposed  by  the  tecln    ' 
state  of  the  art),"  we  do  not  think  that  any  change  in  subsection  ( 
called  for.    The  requirement  for  onchannel  carriage  is  only  opera  ,« 
upon  request  of  the  station  licensee  or  perniiftee.     If  this  result;iii 
material  degradation,  the  station  can  request  carriage  on  anota 
channel.    Moreover,  if  the  channel  capacity  of  the  system  is  such  t  it 
some  signal   must  suffer  material  degradation,  the  inferior  sivil 
obviously  should  not  be  that  of  a  higher  priority  station.     L 
report  and  order  in  dockets  Nos.  14895  and  15233,  paragraph 
However,  no  reason  appears  why  it  is  necessary  for  the  station  ita 
to  .select  the  alternative  channel.     So  long  as  the  requirements  of' 
rules  are  met,  the  CATV  operator  should  be  free  to  decide  how 
channels  on  its  cable  are  to  be  utilized. 

71.  .\MST  further  asserts  that  the  CATV  .svslem  should  not  h; 
complete  discretion  under  sections  21.712(d)  (2),  74.1033(b)  (2),  i 
91.559(b)  t2)  to  select  amouTSuixstantially  duplicating  signals  of  eq 
grade  where  noncarriage  of  one  or  more  is  nece.ssary  to  preserve 
ability  to  carry  the  signals  of  independent  commercial  or  noncommi 
cial  educational  stations.  It  urces  that  the  rule  should  be  modified 
set  forth  reasonable  standards  for  selection,  such  as  the  respective  c 
tances  of  the  stations  from  the  community,  relative  signal  streng 
respective  audiences  in  the  community — as  measured  by  audiei 
surveys,  terrain  considerations,  and  the  like.  We  recognized  in 
first  report  and  order  in  Dockets  Nos.  14895  and  15233,  paragraph 
that  leaving  the  selection  to  the  CATV's  discretion  makes  possible  "d 

2  F.C.C.  2d 

78 


CATV  755 

^'{rimination  between  local  signals  in  some  instances."     We  further 

-itated  that  we  would  closely  examine  complaints  of  abuse,  particularly 

H'here  the  CATV  operator  has  an  ownei-ship  or  other  interest  in  one  of 

''he  duplicating  channels.    We  shall  also  give  particular  consideration 

'  0  any  allegation  that  the  station  not  carried  is  one  with  closer  com- 

lunity  ties.    The  criteria  suggested  by  AMST  would  not  do  away  with 

-he  necessity  for  case-by-case  resolution  of  complaints.    AMST  con- 

-'edes  (comments,  p.  20)  that  any  criteria  for  determining  priority 

hould  not  be  inflexible  and  that  an  opportunity  should  still  be  pro- 

■'ided  for  the  submission  of  other  data  to  the  Commission.     In  the 

iircumstances,  it  seems  preferable  to  retain  the  rule  in  its  present  form 

'intil  experience  in  its  administration  demonstrates  what  refinements 

!:  light  be  needed  or  appropriate. 

'    72.  AMST  also  claims  that  exclusion  of  nearby  network-affiliated 

^  :ations  in  order  to  bring  in  distant  independent  stations  which  do  not 

^'lace  a  ^rade  B  signal  over  the  community  of  the  CATV,  should  not 

'^e  permitted  since  "this  would  drastically  affect  the  normal  off-the-air 

'^)mpetitive  pattern  of  television  service"  (AMST  comments,  pp.  20- 

*1).    This  provision  is  admittedly  a  "compromise  approach,"  recog- 

*iizing  both  that  a  CATV  system  owes  its  primary  duty  to  the  stations 

*'iat  are  clo.sest  and  place  the  best  signal  over  its  community,  and  also 

lat  carriage  of  nonnetwork  signals  may  contribute  to  the  diversity  of 

s  service  (first  report  and  order  in  dockets  Nos.  14895  and  152;];3,  par. 

)).    The  general  questions  of  whether  tliere  should  be  some  limit  on 

16  distance  and  number  of  nonlocal  signals  brought  in.  as  well  as  the 

atter  of  "leapfrogging,"  are  being  considered  in  part  II  of  this 

Iroceeding.    Pending  resolution  of  these  matters,  we  shall  retain  the 

lie  in  its  present  form. 

'73.  Next,  AMST  asserts  that  the  installation  of  a  switching  device 

lould  be  mandatory  in  all  cases,  whether  or  not  the  local  signal  is 

Tried,  so  that  the  subscriber  will  not  be  foreclosed  from  ofl'-tiie-air 

rvice  wliere  tlie  cable  S3'stem  is  inoperative  or  not  operating  properly. 

is  further  urged  that  no  exception  should  be  made  when  the  sub- 

riber  indicates  in  writing  that  he  does  not  desire  a  switch,  since  the 

quirement  could  easily  be  avoided  by  a  "small-print"  waiver  in  the 

bscription  contract.    While  these  suggestions  may  have  some  merit, 

3  do  not  think  they  warrant  a  revision  of  the  rules.    The  rules  are 

signed  to  protect  local  stations  in  areas  which  are  crucial  and  essen- 

d  to  preserve  and  encourage  service  to  the  public.    For  the  reasons 

iited  in  paragrajjh  51  of  the  first  report,  particularly  that  going  to 

beer  inconvenience  of  switching  *  *  *,"  we  do  not  view  this  area  as 

e  of  great  significance,  requiring  further  revision. 

74.  A  further  change  suggested  by  AMST  does,  however,  appear 

warrant  modification  of  the  rules."    Sections  21.712(d)  (3),  74.1033 

i)(3),  and  91.559(b)  (3)  now  provide  that  where  a  CATV  system 

aerates  within  the  grade  B  or  higher  priority  contour  of  both  a 

•rtellite  station  and  its  parent,  carriage  of  one  will  relieve  the  system 

(  any  obligation  to  carry  the  other.     AMST  points  out  that  this 

'iiild  allow  a  CATV  system  in,  or  very  near  to,  the  same  community 

:  t!it'  satellite  to  carry  only  the  parent  station,  causing  the  satellite 

tlose  audience  for  which  it  may  be  originating  some  local  programing- 
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and  reducing  its  incentive  to  originate  programs.  It  urges  that  sat* 
lites  should  be  treated  like  any  other  station  in  accordance  with  t 
prescribed  priorities.  Since  satellites  operate  on  assigned  channr 
and  possess  the  potential  to  develop  into  regular  stations,  there  is 
stronc  public  interest  in  encouraging  them  to  do  so.  According); 
sections  21.712  (d)(3)  and  (g)  (3),  74.1033  (b)(3)  and  (e)(3),  a. 
91.559  (b)(3)  and  (e)(3),  together  with  the  note  to  those  sectioi 
will  be  deleted. 

75.  And,  finally,"  AMST  suggests  that  CATVs  be  required  to  i 
frain  from  deleting  or  altering  any  portion  (including  advertising 
of  signals  carried  pursuant  to  the  rules.     Sucli  a  requirement  is  ii 
plicit  in  the  carriage  provisions  and  we  would  so  rule  ui>on  complaii 
The  addition  of  an  explicit  provision  does  not  appear  necessary 
the  absence  of  some  evidence  of  abuse.     In  this  connection,  we  m.  i 
that  it  is  asserted  in  the  comments  of  NCT.V  that  some  broadcasts  i 
who  have  requested  systems  to  refrain  from  advance  duplication 
delayed  broadcasts  have  later  presented  only  a  portion  of  the  progra 
Since  the  CATV  system  is  relying  exclusively  upon  the  signal  of  i 
local  station  to  bring  the  program  to  its  subscribers,  the  station  ha? 
obligation  to  present  in  full  any  program  for  which  nonduplicaii 
is  requested.     Again,  upon  complaint  we  would  rule  accordingly.     ^ ! 
also  paragraph  158,  first  report.     Moreover,  same-day  nonduplicaii  i 
will  greatly  reduce  the  likelihood  of  any  incidents  of  this  natu  . 

76.  Accordingly,  apart  from  the  provisions  relating  to  satellites  a  I 
the  changes  occasioned  by  our  disposition  of  the  translator  quest ii; 
(sec.  3  below),  the  carriage  requirements  of  the  new  rules  will  be  ti 
same  as  the  provisions  now  governing  microwave-served  systems. 

3.  Translators 

77.  Part  I  of  the  notice  in  this  proceeding  (par.  36)  requested  co: 
ments  on  two  questions  concerning  translators:  (1)  Whether  CAT" 
should  be  required  to  carry  and  not  duplicate  the  signals  of  static 
owned  tran.slators  operating  beyond  the  parent  station's  grade  B  c( 
tour,"  and  (2)  whether  translatoi-s  should  themselves  be  preclud 
from  duplicating  the  programs  of  local  stations. 

78.  With  respect  to  the  fii-st  question,  the  parties  have  express! 
diverse  views.  The  CATV  interests  and  some  of  the  broadcasters  arg 
against  extending  any  prote<'tion  to  translators  outside  the  gradei 
contour  because  such  translators  are  operating  outside  the  norm 
ser^'ice  area  of  the  parent  .station,  do  not  provide  a  local  service' 
possess  the  potential  for  developing  into  regular  local  stations,  and  f 
relatively  inexjiensive  to  construct  and  operate.     It  is  further  assert 


"  AMST  also  asks  that  ihc  dcflnitlnn  of  substantlallv  dupIlontlnR  iiptwork  procraic 
(sees.  21.710(f).  74.1001(1')  (til  nnil  91..';r>7(  f  1 )  hp  mmlllird  to  apply  only  to  n  Kitiia' 
where  two  or  more  stations  are  primary  afflllates  of  the  same  network.  While  such  a  deli 
tlon  miKht  have  been  eqnally  acceptable  as  an  orlplnal  matter,  we  do  not  think  that  ' 
difference  between  the  two  Is  sljmlncant  enoiijrh  to  warrant  redolne  the  rules  at  this  pO( 
An  additional  proposal  of  AM.ST  that  the  substantially  duplicated  concept  be  retal 
only  for  purposes  of  carriage  has  In  effect  been  granted  In  view  of  the  matters  dlscusse» 
par.  .'iS  above. 

"Under  the  rules  adopted  In  dockets  Nos.  14S9.'>  and  1.'>2.3.S.  station-owned  transla' 
located  within  the  jrrade  B  contour  are  treated  a8  extensions  of  the  orlRlnatlnp  staii 
(sees.  21.710(b),  74.1001(e)(2),  and  01.557(b)).  Such  translators  will  be  treated  the  si] 
under  the  new  rules. 
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i,hat  translators  should  not  be  protected  because  they  may  impede  the 
Bstablishment  of  local  stations. 

;  79.  AMST,  Storer  Broadcasting  Co.,  NAEB,  and  the  Farm  Bureau 

irge,  on  the  otlier  hand,  tliat  all  translatoi's  ( including  those  not  station 

twned)  should  be  carried  in  order  to  provide  an  incentive  for  the  estab- 

ishmeiit  of  translators.    Translators,  tJiey  claim,  should  be  encouraged 

,)ecause  their  service  is  received  off  the  air  fi"ee  and  covers  a  wider  area 

lian  cable  service.     They  would  exempt  translators  from  the  carriage 

equirement  where :  ( 1 )  The  CATV  system  is  carrying  the  translator's 

larent  station,  (2)  the  CATV  system  is  within  the  grade  B  contour  of 

station  whose  programing  is  substantially  duplicated  by  the  trans- 

'itor,  or  (3)  the  translator  is  supplying  programing  which  substan- 

ially  duplicates  tliat  of  another  translator  whose  originating  station  is 

loser.     Nonduplication  protection   is  not  sought  for  the  asserted 

\  eason  that  translators  do  not  provide   a  local   service  or  possess 

otential  for  developing  into  regular  local  stations. 

I  80.  We  share  the  view  that  the  puljlic  interest  is  served  by  encour- 
aging expanded  use  of  translators  to  bring  television  service  to  persons 
\  rural  areas  and  communities  not  now  receiving  adequate  local  tele- 
iision  broadcast  service.  Apart  from  the  fact  tliat  ti-anslator  signals 
Mre  received  free  and  reach  persons  outside  the  urbanized  areas  served 

Y  CATVs,  one  of  the  major  recommendations  of  the  Seiden  report 
as  that  increased  consideration  be  given  to  the  expanded  use  of 
^anslators.     The  report  states  (p.  22)  : 

Consideration  should  hp  Kiven  to  the  use  of  translators  as  a  tool  of  struc- 
tural policy.  The.v  re<iuir('  a  substantially  smaller  investment  than  CATV 
and  are  compact,  highly  mobile,  and  can  be  sold  in  the  secondary  market. 
In  general  they  provide  (he  flexibility  necessary  in  an  industry  in  which 
structural  policy  must  be  kept  free  to  adapt  to  teclinological  and  demo- 
graphic change.  Translators  are  ideally  suited  as  a  temporary  communica- 
tf  tions  medium,  and  their  use  should  l>e  required  of  broadcast  licensees  in 
\  fulfilling  their  obligations  to  the  public  by  bringing  their  signal  to  all 
,;      homes  in  their  coverage  area. 

J  16  report  also  recommends  increased  use  of  translators  to  broaden  the 

'Verage  of  UHF  stations  (p.  90) . 

81.  iVe  have  already  taken  a  step  in  this  direction  in  the  report  and 
ii  der  in  docket  No.  15858,  issued  on  July  9, 1965,  amending  the  rules  to 
,[  srmit  100-w  VHF  translators  on  any  channel  listed  in  the  Table  of 

II  ssignments  unoccupied  by  a  regular  television  station  or  satellite. 
1  !ie  rules  Mere  also  amended  to  permit  100-w  T^HF  translators  on  all 
(  loccupied  ITHF  channels  in  the  Table  of  Assignments  in  lieu  of  the 
1  iCvious  limitation  to  the  upper  14  channels.  In  addition,  we  have 
^,  cently  proposed  to  jjermit  the  use  of  microwave  frequencies  to  relay 

ograms  to  translators  (notice  of  proposed  rulemaking  in  docket 
,.  ).  16424,  FCC  66-41). 

lii  82.  In  line  with  this  policy,  we  think  that  CATV  systems  should, 
;  lon  request,  carry  the  signals  of  commercial  and  educational  trans- 
■;'  JOTS  operating  in  the  community  of  the  system  with  100-w  or  higher 
.4  wer,  where  the  system  has  the  channel  capacity  to  do  so.  Since  nnn- 
..)  rriage  may  effectively  block  the  translator  from  access  to  CAT\'  sub- 
■'  'ibers  (par.  51  of  the  first  report),  the  inability  to  reach  the  central 

re  of  the  community  may  well  destroy  the  incentive  to  establish 
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translator  service  for  nonsubscribers  in  the  community  and  persons 
the  surrounding  areas.  Moreover,  we  think  that  same-day  nonduplic 
tion  should  also  be  afforded  to  translators  carried  on  the  syste'. 
Translators  operating  with  100  w  or  higher  power  are  properly  d 
tinguishable  from  other  translators  since  they  have  greater  potent 
for  development  into  stations,  and  it  is  particularly  important  tl 
such  development  not  be  impeded  by  CAT\'  operations. 

S3.  Accordingly,  we  shall  add  a  fourth  priority  to  the  three  aliva^ 
listed  in  the  carriage  provisions  of  the  rules.  Fourth,  all  commerc 
and  noncommercial  educational  translator  stations  operating  in  t 
community  of  the  system  with  100  w  or  higher  jwwer.  As  requested 
the  comments,  exceptions  will  be  added  to  exempt  CATVs  from  I 
translator  carriage  requirement  where:  (1)  The  CATV  system  , 
carrying  the  originating  station,  or  (2)  the  CATV  system  is  witl 
the  grade  B  cont-our  of  a  station  carried  on  the  system  whose  progm 
ing  is  substantially  duplicated  by  the  translator.  The  provision^ 
the  program  exclusivity  sections  will  al.so  be  appropriately  ameiul 
to  require  same-day  nonduplication  upon  request  of  a  translator  si 
tion  carried  on  the  .system. 

84.  AVith  respect  to  the  second  question,  whether  translators  shoi  l 
be  required  to  refrain  from  duplicating  local  stations,  our  presc; 
policies  and  rules  are  as  follows:  Pending  the  outcome  of  this  pi 
ceeding,  we  have  been  following  a  policy  of  conditioning  T^HF  a  I 
VHF  translator  grants  with  the  requirement  that  the  translator,  u])i 
request  of  any  station  within  whose  grade  A  contour  the  translaf 
operates,   refrain    from    chiplicating   the    station's    programs    eitl 
.sinmltaneously  or  witinn  la  days.     (Lee  Co.  TV  Ine.^  FCC  65-4s.;i 
Pike  &  Fischer,  R.R.  2d  2.57;  Report  and  Order  in  Docket  No.  loS  . 
par.  12.)     Under  section  74.732(e)  (1)  of  the  rules,  the  only  stali( 
owned  VIIF  translators  authorized  outside  the  grade  B  contour  of  i  ■ 
parent  station  are  high-power  (lOO-w)  VHF  translatoi-s  operating  i 
assignments  in  the  Table  of  Assignments.     Moreover,  section  7-1.1! 
(e)(2)   of  the  rules  provides  that  a  station-owned  WiV  transln 
which  is  intended  to  provide  reception  witliin  tlie  grade  A  contom  ' 
another  station  will  not  be  authorized  if  there  is  any  (hii)licai  i  . 
unless  the  translator  is  intended   to  improve  reception   within   i' 
principal  city  contour  of  the  parent  stat  ion.     However,  we  liave  wa  i  \  I 
the  provisions  of  section  74.732(e)  (1)  and  (2)  whereanonduplicaii 
condition  was  imposed. 

85.  Our  translator  rules  and  policies  are  currently  in  a  state  of  II  . 
Part  II  of  this  proceeding  (notice,  pars,  fil,  CA)  ])i'oposes  a  reexamii 
tion  of  all  of  our  rules  and  policies  relating  to  auxiliary  services  to 
if  they  are  holding  back  or  encouraging  a  variety  of  ofT-the-air  se 
ices.  A  number  of  measures  were  proposed  in  the  comments  in  docl 
No.  14848,  which  were  deemed  beyf)nd  tlie  scope  of  that  proceeding  1 
may  be  pertinent  to  this  reexamination.  It  was  suggested  that 
multiple  ownership  and  duopoly  rules  be  amended  to  allow  potent 
lOO-w  translator  operators  to  convert  the.se  to  regidar  stations  a 
to  encourage  television  station  licensees  to  apply  for  them.  Ot) 
suggestions  included  proposals  for  increased  power  for  existing  tra 
lators  on  other  channels;  removing  the  restriction  in  section  74.' 
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,e)  (1)  on  the  use  of  VHF  translators  by  television  station  licensees 
.eyond  their  grade  B  contour:  permitting  translators  to  be  used  as 
ielay  stations  (only)  where  the  need  exists:  permitting  multiple  KF 
mplifiers  for  UHF  as  well  as  VHF  translators ;  and  permitting  UHF 
tations  to  use  VHF  translators  within  their  grade  B  contours.  More- 
ver,  AMST  has  recently  filed  a  petition  for  a  comprehensive,  affirma- 
jive  translator  program  which  is  being  considered  as  a  counterproposal 
a  docket  No.  14229,  and  will  also  be  considered  in  our  resolution  of 
.  .asic  translator  policies  in  part  II  of  this  proceeding. 

86.  We  are  not  in  a  position  to  resolve  these  questions  now.     More- 

.  jver,  we  still  lack  sufficient  information  to  determine  the  extent  to 

j/liich  the  rebroadcast  consent  provisions  of  section  325(a)  may  in 

!  rractice  limit  duplication  by  translators."     In  addition,  if  translatoi'S 

[•ere  i-equired  by  rule  to  x-efrain  from  duplication  within  the  grade  B 

lontours  of  regular  stations,  a  question  would  be  presented  as  to 

whether  the  provisions  of  section  74.732(e)   (1)  and  (2)  continue  to 

iprve  a  useful  purpose  or  should  be  amended.     It  would  be  contrary 

13  the  public  interest  to  delay  a  resolution  of  other  portions  of  pai't  I 

f  this  pi-oceeding  pending  a  thorough  reexaminatioji  of  the  translator 

ales  and  policies.     Nor  does  it  appear  advisable  to  undertake  a  partial 

jvision  of  the  translator  rules  at  this  point  merely  in  order  to  attempt 

)  equalize  the  position  of  translators  and  CATVs.     In  the  circiun- 

;ances,  we  think  it  best  to  defer  rulemaking  action  until  more  basic 

■anslator  policies  have  been  established. 

86a.  In  the  meantime,  we  will  continue  to  gi'ant  waivers  of  section 

'■  i.732(6)    (1)  and  (2)  in  appropriate  instances,  and  will  condition 

j  a,tion-owned  VHF  translator  grants  with  a  requirement  of  same-day 

onduplication  within  the  grade  A  contour.     In  view  of  our  policy  of 

icouraging  UHF,  we  will  not  impose  any  nonduplication  condition 

a  UHF  translator  grants  for  facilities  to  operate  in  an  all-VHF 

ea.     Nor   do    we   believe   it   appropriate   to    follow    any    general 

)licy  of  requiring   a   nonduplication   condition   where  the   trans- 

,tor    applicant    is   not    a    broadcast    licensee,    e.g.,    a    commimity 

jonsored  translator.     It  would  appear  unlikely  that  such  a  condition 

needed  in,  or  would  serve,  the  public  interest.    The  rebroadcast  pro- 

isions  of  section  325(a)  may  work  with  greater  efficacy  in  the  case 

f  translators  not  owned  by  broadcast  licensees.    Further,  the  amount 

E  duplication  in  this  type  of  situation  is  not  likely  to  be  of  a  substan- 

al  nature,  since  local  residents  are  clearly  not  apt  to  undertake 

le  expense  and  inconvenience  of  translator  operations  supported  by 

cal  assessments  or  donations  unless  a  substantially  different  program 

srvice  is  being  made  available.     In  these  circumstances,  we  do  not 

link  it  desirable  as  a  general  policy  to  place  any  significant  barrier. 


"Although  the  notice  requested  information  on  the  extent  to  which  networks  and 
hei  program  suppliers,  through  contracts  or  otherwise,  affirmatively  restrict  duplication 
■  translators,  no  part.v  except  National  Broadcasting  Co.  commented  on  this  subject. 
BC  states  that  since  ioOO  it  has  followed  a  general  policy  of  granting  consent  for  re- 
oadcast  of  its  programs  provided  that  the  translator  is  closer  to  its  originating  station 
an  to  any  other  NBC  affiliate.      In  a  few  recent  instances.  NBC  has  given  rebroadcast 

fnsent  where  the  translator  operated  in  an  area  served  by  an  NBC  affiliate,  but  only  for 
SC  programs  which  were  not  broadcast  by  the  local  station.  See  also  par.  53  of  the 
St  report  and  order;  National  Broadcasting  Co.,  20  Pike  &  Fischer.  R.R.  1013:  MUlera 
iver  Translators,  Inc.,  FCC  63-504.  23  R.R.  516,  518,  affirmed  in  Springfield  Teleiimon 

Toadcasting  Corp.  v.  F.C.C.,  32.S  F.  2d  186  (C.A.D.C). 
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not  urgently  needed,  to  the  development  of  such  community  typ. 
translators.  We  shall,  of  course,  consider  whether  additional  require 
ments  are  appropriate,  either  upon  request  or  on  our  own  evaluatio 
of  a  particular  situation,  and  will  make  all  translator  grants  subjee 
to  the  outcome  of  part  II  of  this  proceeding.  We  will  also  take  inti 
account,  where  warranted  in  individual  situations,  the  possible  dis 
cruninatory  effect  of  our  interim  translator  policy  upon  any  existin; 
CATV  system  competing  with  the  translator. 

Jf.  Educational  television  stations 

87.  The  rules  adopted  in  dockets  Nos.  14895  and  15233  require  th 
carriage  of  noncommercial  educational  stations  (ETV),  but  do  no' 
require  CATVs  to  refrain  from  duplicating  their  programs.  W 
followed  this  course  because  those  proceedings  were  primarily  coo' 
cemed  with  commercial  stations  and  many  of  tlie  considerations  dis' 
cussed  in  the  first  report  and  order  did  not  appear  to  be  applicabl' 
to  ETV.  The  notice  herein  recognized,  however,  that  carriage  alon 
might  not  be  sufficient  to  promote  tiie  sound  growth  of  local  educa 
tional  stations.  Information  was  requested  in  this  proceeding  as  t' 
the  nature  of  any  further  problems  of  ETV  arising  from  CATA 
operations  and  wluit  Commission  action  might  be  appropriate. 

88.  Other  tiian  educational  interests,  most  of  those  commenting  o)'- 
this  subject  were  against  extending  any  nonduplication  protectiox 
to  ETV,  for  the  asserted  reason  tliat  the  widest  possible  disseminatio> 
of  educational  material  is  in  the  public  interest.  It  is  further  assertei' 
that  CATV  competition  has  no  economic  impact  on  ETV  because  i 
operates  on  a  nonprofit  basis.  National  Educational  Tolevisio) 
(NET),  the  National  A.ssociation  of  Educational  Broadcaster 
(NAEB),  and  Eastern  Educational  Network  (EEN)  take  a  sharpl^i 
different  view  in  tlieir  more  extensive  comments.  They  claim  tha 
local  educational  stations,  tiiougli  ditierent  from  conmiercial  stations 
have  an  even  greater  need  for  nonduplication  and  interim  protectim 
because  CATV  undermines  the  local  financial  support  and  other  locn 
interest  which  is  vital  to  ETV  operations.  In  this  tliey  are  supports 
by  American  Broadcasting  Co.,  AMST,  and  labor  unions  representin, 
employees  in  the  broadcast,  CATV,  and  associated  talent  industries 

89.  EEN  and  NAEB  stress  the  importance  of  local  financial  sup 
port  to  educational  stations.     Altliough  Fedei'al  grants-in-aid  undei 
Public  Law  87-477  are  availalile  for  tlie  construction  of  educational 
facilities,  the  operations  of  sucli  stations  are  almost  entirely  dependeii 
upon  local  financial  support.    Operating  income  is  derived  primarily 
from  {a)  schools  and  univei-sities,  {b)  local  and  State  government! 
and  {(•)   contributions  and  "subscriptions"  from  the  general  publi 
and  donations  by  local  industries  and  businesses.     Members  of  th' 
public  and  local  businesses  will  have  little  or  no  incentive  to  suppoi 
the  local  station  if  ETV  is  made  available  on  the  cable  by  CAT\' 
importation  of  outside  educational  stations.    As  EEN  puts  it  (com 
ments,  p.  12) ;  "It  is  wholly  unrealistic  to  expect  that  the  public  wih 
be  willing  to  pay  twice  for  educational  service — to  subscribe  to  CAT^; 
and  to  'subscribe'  to  local  ETV."    Diversion  of  funds  provided  b;' 
local  and  area  educational  institutions  and  local  and  State  govern 
ments  for  inschool  television  would  be  even  more  serious,  since  thes 
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ources  geiieralh^  provide  over  one-half  of  the  financial  support  for 
ocal  educational  stations."  If  a  distant  ETV  signal  is  available  on 
he  cable,  and  can  be  fitted  into  local  schedules  of  instruction,  local 
chools  and  local  and  State  governments  would  be  much  more  unlikely 
0  provide  the  financial  support  and  other  interest  necessary  to  start 
.  local  educational  broadcast  service.  This  would  be  particularly  the 
ase  where  the  CATV  offers  to  wire  the  urban  schools  "free."  Unlike 
he  local  educational  station,  the  CATV  is  in  a  position  to  make  such 
n  offer  because  it  does  not  pay  for  programs  or  maintain  expensive 
acilities  for  local  program  origination  and  it  can  recoup  the  cost  of 
ree  school  service  through  subscription  fees  charged  to  the  general 
ublic. 

90.  Should  CATV  activity  within  urbanized  areas  siphon  off  suflS- 
lient  local  financial  support  to  preclude  the  establishment  of  a  local 
liTV  station,  the  loss  would  be  keenly  felt  by  the  public.  The  exist- 
iice  and  viability  of  local  educational  broadcast  outlets  has  special 
iguificance  for  ETV  because  the  educational  process  is  geared  to  local 
onditions  and  needs.  Local  ETV  stations  are  more  than  mere  fa- 
ilities  for  delivering  educational  programs.  They  are  an  integral 
lart  of  the  educational  and  cultural  life  of  a  connruuiity  and  area. 
I'his  is  particularly  true  where  ETV  is  used  for  inschool  instruction. 
^TV  must  plan,  prepare,  and  schedule  educational  programing  on 
iie  basis  of  individual  school  and  community  needs,  whether  the 
lasic  program  material  is  produced  by  the  station  itself  or  outside 
Ources.  The  station  also  provides  study  guides  for  use  by  the  teachers 
;i  tlie  schools.  CATV  cannot  effectively  provide  this  carefully  planned 
ad  prepared  service  by  indisci-iminately  importing  signals  from  dis- 
mt  educational  stations  located  in  cities  with  different  needs  and 
ilterests. 

;  91.  Moreover,  local  educational  stations  serve  not  only  the  schools 
ad  populations  in  the  immediate  community ;  they  provide  service 
i)  the  surrounding  rural  area  not  reached  by  CATV.  XAEB  points 
[at  (comments,  p.  2)  : 

Indeed,  It  is  the  rural  area  with  limited  budgets,  facilities,  and  pupil 
concentration  which  has  the  most  i)re.ssing  need  for  the  teaching  resources 
of  educational  television.  The  specialized  language,  art,  music,  or  science 
teacher  who  cannot  be  supported  by  a  rural  school  system  can,  nevertheless, 
be  enjoyed  through  the  pooled  resources  of  educational  television. 

,1  this  connection  we  note  also  comments  filed  by  the  American  Farm 
lureau  Federation,  National  Farmers  Union,  and  National  Grange 
'ating  that  rural  residents,  who  often  are  relatively  remote  from  the 
jitertainment  attractions  of  the  city,  probably  more  than  other  groups 
P  citizens  in  tlie  country,  rely  especially  on  radio  and  television  as  a 
n jor  source  of  entertainment  and  information.^'^ 

I'J.  Accordingly,  the  educational  interests  urge  that  ETV  stations 
!  granted  nonduplication  protection  for  a  period  eitlier  tlie  same  as 

"■■The  Financing  of  Educational  Television  Stations,"  report  of  a  study  conducted  by 
aucational  Television  Stations,  a  division  of  the  National  Association  of  Educational 
hoadoasters.  p.  19  (19G5). 

!"  Apart  from  ETV.  it  is  stated  that  rural  residents  rely  e.'speciall.v  on  local  broadcasts 
jping  agricultural  information,  weather  conditions  (flood,  frost,  etc.).  pest  hazards,  and 
irrent  marlset  cunditioos. 

2  F.C.C.  2d 


85 


762  Federal  Communications  Commission  Reports 

or  much  loncer  than  that  accorded  to  commercial  stations.''^  Men 
over  both  NAEB  and  EEN  urge  the  adoption  of  procedures  to  pn 
tect  communities  with  educational  reservations  wlijch  have  not  yt 
been  activated.  NAEB  requests  that  the  CATV  be  required  to  notif 
local  and  area  school  authorities  and  ETV  interests  of  its  propose 
to  bring  in  a  distant  ETV  signal.  In  this  way,  NAEB  states,  locc 
ETV  interests  would  be  alerted  and  could  bnng  the  matter  to  th 
Commission's  attention  for  whatc^-er  action  or  conditions  appeare 
warranted  in  the  circumstances.  EEN  urges  the  adoption  of  intcrii' 
procedures  similar  to  tliose  proposed  for  CATV  operations  in  majo 
markets  in  paragraphs  49  and  50  of  the  notice. 

93.  The  considerations  put  fortli  by  the  ETV  interests  are  nc 
answered  by  simply  stating  that  the  public  interest  is  served  by  th 
widest  dissemination  of  educational  material.     If  CATV  operation 
should  prejudice  the  establishment  of  new  ETV  stations  on  the  unus& 
reserved  assignments  or  prevent  existing  stations  from  realizing  thei 
full  potential,  the  result  would  be  a  narrowing  of  the  distribution  o 
educational  material — a  loss  hitting  hardest  persons  residing  in  rura' 
areas  and  those  unable  to  afford  CATV  fees.    As  in  the  case  of  conn, 
mercial  stations,  CATV's  proper  role  is  to  supplement,  rather  tha 
to  supplant,  local  educational  broadcast  service.     The  national  polic 
of  encouraging  the  full  development  and  expansion  of  ETV  is  reflecte<^ 
in  the  grants-in-aid  legislation   (Public  Law  87-477)   and  luvs  lonji, 
been  a  matter  of  deep  concern  to  the  ("ommission  (sixtli  report  am 
order,  pars.  33—19).     It   would   l>e   plainly    inconsistent    witli    tha 
policy  to  accord  educational  stations  less  protection  than  connnercia 
stations  if  there  is  any  real  likelihood  of  prejudice  flowing  fror 
CATV  importation  of  outside  ETV  signals.     Considering  the  coni^ 
tinuous  financial  struggle  of  ETV  and  its  dejjendence  upon  local  (inan. 
cial  support  and  interest,  we  think  that  the  possibility  of  a(l\er& 
efl'ect  is  sufficiently  strong  to  warrant  some  special  protection  for  ET\'^ 

9i.  In  view  of  our  decision  to  adopt  same-day  nonduplication  fo 
commercial  stations  and  since  it  is  asserted  that  effective  nondu})lica 
tion  protection  for  ETV  would  retpiire  a  much  longer  period,  we  A\ 
not  think  it  afrpropriate  to  adopt  15-day  before-and-after  nondupli" 
cation  for  ET\  ,  as  requested  by  NAEB  and  ABC.  There  is  no  agreej 
ment  among  the  educational  interests  as  to  what  time  period  woulc 
be  appropriate,  and  even  an  extensive  nonduplication  period  woulc 
not  solve  the  problem  of  achieving  adequate  operational  funds  fo, 
existing  ETV  stations.  We  believe  that  more  eflective  relief  to  ET\ 
can  be  provided  by  the  approach  discussed  in  the  succeeding  para 
graph,  than  by  delayed  nonduplication  periods  such  as  15  days  befoi 
and  after.  Therefore,  while  recognizmg  that  some  measure  otlie^ 
than  nonduplication  may  be  more  suitable  for  ETV,  we  shall  anieno 
tlie  exclusivity  provisions  to  include  educational  stations.  Tiie  rule, 
will  thus  apply  equally  to  all  stations  in  line  with  our  conclusioi 
(par.  54  above)  that  they  should  bo  the  .same  for  all  systems.  W' 
wftl,  of  course,  be  alert  to  guard  against  tlie  jjossibility  that  CAT^ 
may  pose  a  more  acute  problem  for  ETV  than  presently  appears,  an( 

'"  Till'   longer  period   Is  sought  because  of   the  block   distribution   process  for  the  NE'^ 
scheduled   service  and  distribution  patterns  of  regional  educational  networks  like  EEK! 

2  F.C.C.  2d 

86 


CATV  763 

•3uld  not  hesitate  to  amend  the  rules  should  this  subsequently  prove 
icessary.  ETV  interests  have  indicated  their  intention  to  keep  us 
vprised  of  any  worsening  developments  and  are  encouraged  to  do  so. 

95.  Perhaps  the  most  troublesome  problem  raised  by  the  ETV  com- 
iWts  is  the  possibility  that  CATV,  by  bringing  outside  educational 
fjnals  into  communities  where  educational  assignments  have  not  yet 
len  activated,  will  sijjhon  off  enough  local  supjjort  to  jjreclude  the 
f'ablishment  of  an  educational  station.  The  policy  of  reserving 
cannels  for  educational  stations  is  in  recognition  of  tlie  fact  that 
fine  time  may  elapse  before  such  stations  come  into  being.  "VVliile  the 
fants-m-aid  legislation  has  speeded  up  the  process  in  many  areas," 
t^  reservations  still  serve  a  needed  purpose  which  should  not  be 
vdercut.  CATV  provides  a  valuable  service  to  schools  and  other 
^scribers  by  bringing  in  ETV  which  is  not  yet  locally  available. 
lit  tliis  should  not  l>e  at  the  expense  of  preventing  a  local  service 
iom  ever  being  established.  Accordingly,  we  shall  adopt  the  sugges- 
tm  of  NAEB  that  local  and  area  ETV  interests  and  school  authorities 
il^eive  advance  notice  of  CATV  proposals  to  bring  in  outside  ETV 
?mals.  The  attached  rules  (app.  D)  require  the  CATV  system  to 
(vc  notice  of  its  proposal  to  bring  in  a  distant  ETV  signal,  at  least 
c  days  prior  to  commencing  sen'ice,  to  the  local  superintendents  of 
Siools  and  to  the  area  and  State  educational  television  agencies  (if 
ay).  This  will  enable  ETV  interests  in  the  area  to  make  objection 
t|the  CATV  system  where  a  local  station  is  contemplated.  A^^^cre 
aocal  ETV  station  is  reasonably  imminent  and  objection  is  made  to 
t'a  Commission,  we  would  not  ordinarily  approve  importation  of  the 
ditant  ETV  signal  unless  it  has  been  established  after  appropriate 
pce«dings  that  this  would  not  prejudice  the  establishment  or  mainte- 
bnce  of  a  local  ETV  service. 

56.  And,  finally,  it  is  asserted  by  NET  and  NAEB  that,  where  an 
e]iicational  signal  is  carried  on  a  CATV  on  a  channel  partially  used 
f:-  commercial  signals,  the  placement  of  commercial  announcements 
a'jacent  to  educational  material  carried  on  CATV  jeopardizes  the 
pblic  image  of  ETV  and  prejudices  its  |X)sition  with  program  sup- 
pers and  copyright  owners  who  insist  upon  noncommercial  presenta- 
t!n.  However,  we  do  not  think  that  a  sufficient  basis  has  been  shown 
f"  the  relief  requested,  i.e.,  prohibiting  commercial  announcements 
ajacent  to  educational  programing  or  requiring  CATVs  to  devote 
cannels  exclusively  to  educational  programing.  We  cannot  under- 
t'ce  to  preserve  ETV  or  commercial  stations  harmless  fi'om  all  con- 
c|vable  prejudice  no  matter  how  slight.  Arorex)ver,  we  are  reluctant 
tnnterfere  with  CATV  operations  any  more  than  necessary  in  the 
pblic  interest  or  to  impose  requirements  not  shown  to  be  essential. 
ClTV  systems  with  limited  channel  capacity  and  tliose  carrj'ing  a 
lige  number  of  commercial  signals  might  find  it  difficult  to  devote 
cinnels  exclusively  to  ETV.  CATVs  may  also  wish  to  use  educa- 
tinal  signals  to  fill  in  portions  of  commercial  signals  which  cannot 
b  carried  because  of  the  nonduplication  requirements.     Moreover, 

The  number  of  educational  TV  applicants  in  UHF  (wliere  most  of  tlie  unused  educa- 
tl'ial  reservations  are)  has  increased  from  5  at  tlie  beginning  of  1962  to  30  as  of  the  end 
0^965  :  during  this  period  34  more  UHF  educational  stations  went  on  the  air. 

!  2  F.C.C.  2d 

I 

'  87 


764  Federal  C OTrvmunications  Commission  Reforts 

since  educational  stations  normally  do  not  have  as  long  a  broadca: 
day  as  commercial  stations,  the  CATV  system  may  wish  to  provic 
its  subscribers  with  other  material  during  the  time  that  the  educationi 
station  is  not  broadcasting.  In  'vnew  of  the  station  identification  ai 
nouncements  made  during  the  course  of  the  educational  programinj 
it  seems  to  us  that  the  prejudice  to  the  originating  ETV  station,  if  an; 
would  be  minimal. 

D.  Procedural  Matters 

1.  Ad  hoe  'procedures 

97.  It  has  been  suggested  in  the  comments  that  the  Commissici 
should  adopt  specific  rules  providing  for  summary,  nonhearing  proc 
dures  to  handle  requests  for  waiver  of  the  CATV  rules  or  for  (liil'erer 
treatment  or  affirmative  relief.  We  tliink  the  suggestion  has  meri' 
The  general  provision  for  waiver  of  any  rule  (sec.  1.3  of  tlie  rules 
does  not  afford  an  adequate  procedure  for  seeking  additional  aflirmu 
tive  relief  or  different  treatment.  Moreover,  such  procedures  woul 
be  useful  to  handle  requests  for  rulings  on  complaints  or  disputes.  \^i 
recognize  that  to  hold  hearings  upon  eacli  such  request  relating  1 
carriage,  nonduplication,  and  ETV,  would  he  time  consuming  an 
burdensome  to  the  CATV  systems  and  stations  involved,  particidarli 
those  in  smaller  communities.  In  addition,  while  such  proiodur 
will  not  apply  to  the  matter  of  distant  signals  in  the  top  100  market 
for  which  a  showing  made  in  evidentiary  hearing  is  required  (see  pa' 
141  below),  they  could  be  utilized  in  many  instances  to  resolve  distan 
signal  questions  in  the  smaller  markets. 

98.  Accordingh",  we  have   undertaken   in   section  74.1109  of  tl 
attached  rules  to  devise  flexible  and  fair  procedures  which  will  gcK 
erallv  permit  expeditious  processing  of  such  requests.     The  procedur 
require  a  written  petition  with  notice  to  interested  persons  and  affoi 
an  opportunity  for  submission  of  comments  or  opposition  to  any  r 
quest  and  for  reply.    Upon  good  cause  shown,  the  Commission  ma 
snorten  the  times  specified  in  the  rules  for  the  filing  of  oppositici 
or  reply  comments.     The  petition  and  all  other  pleadings  filed  by  tl* 
petitioner  or  interested  persons  must  contain  a  detailed  full  showin' 
supported  by  affidavit,  of  any  facts  or  considerations  relied  upo 
In  the  case  of  complaints  or  disputes,  the  steps  taken  by  the  parti 
to  resolve  their  problem  must  also  be  set  forth.     The  Commission  wi 
where  possible,  promptly  dispose  of  the  matter  on  the  basis  of  sm 
written  submissions.     However,  additional  procedures,  such  as  or 
argument,  evidentiary  hearing,  or  further  written  submissions  d 
rected  to  particular  aspects,  may  be  specified  by  the  Commission 
they   appear  necessary  or  appropriate  after  consideration   of  tl 
pleadings.**     In  the  event  that  the  petition  involves  new  service 
CATV  subscribers,  the  Commission  will  expeditiously  rule  on  tl 
matter,  either  in  whole  or  to  the  extent  of  determining  whether  the 

"  Since  peUtlons  under  the  ad  hoc  procedures  may  Involve  the  resolution  of  controverer. 
Issues  which  In  basic  fairness  should  be  determined  on  the  pleadinps  of  the  parties,  we  sh! 
amend  the  ex  parte  rules  to  make  them  applicable  to  proceedings  under  sec.  74.1109,  as  w 
as  to  proceedlnss  under  sec.  74.1107.    The  principles  discussed  In  par.  9  of  the  report  a- 
orderln  docliet  No.  15381,  FCC  65-598.  1  F.C.C.  2d  49.  will  also  apply. 
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nould  be  a  stay  or  other  temporary  relief  pending  such  additional 
irocedures  as  may  be  required  (see  par.  100  below). 

.  Inforviation  to  he  filed  with  the  Cmnmi'ision  hy  existing  CATV 

systems;  notification  hy  netv  CATV  operations 
99.  Pursuant  to  our  authority  under  section  403  of  the  Communi- 
itions  Act,  all  existing  CATV  operators  will  be  required  to  submit 
9  the  Commission,  witliin  30  days  after  the  effective  date  of  our  order 
jrein,  the  following  information  with  respect  to  each  of  their  CATV 
/stems :  {a)  The  names,  addresses,  and  business  interests  of  all  officers, 
irectors,  and  persons  having  substantial  legal  or  beneficial  ownership 
derests  in  each  system .■^'■'  (6)  tlie  number  of  subscribers  to  each 
i7stem  both  currently  and  as  of  February  15,  1966;  {c)  the  television 
lations  carried  on  each  system;  and  {d)  the  extent  of  any  existing 
f  proposed  program  origination  by  each  CATV  system.  Any  CATV 
htem  wliich  is  located  within  tlie  predicted  grade  A  contour  of  a 
Revision  station  in  the  top  100  television  markets  (as  ranked  by 
iRB  on  the  basis  of  net  weekly  circulation  of  the  largest  station 
I  the  market)  and  which  carries  the  signal  of  a  distant  station (s) 
ill  also  be  required  to  submit  a  map  showing  the  location  of  its  cable 
ines  being  used  to  serve  subscribers  on  Februai-y  15,  1966.^"  It  is 
;)t  practicable  to  apply  the  notification  provisions  set  forth  below 
I  the  present  operations  of  existing  systems,  and  there  is  no  compre- 
ssive or  accurate  listing  of  CATV  systems  available  to  apprise 
ilevision  station  licensees  or  permittees  of  all  existing  CATV  opera- 
pns  within  their  grade  B  contours.  Indeed,  we  have  noted  that  while 
le  recent  growth  of  CATV  is  of  an  impressive  nature,  there  are  con- 
jcting  estimates  as  to  the  precise  dimensions  of  that  very  substantial 
fowth.  The  information  obtained  will  assist  the  Congress  in  its  con- 
fieration  of  the  Commission's  legislative  proposals  in  the  CATV 
iJd,  and  the  Commission  in  its  consideration  of  matters  in  part  II 
<i  the  notice  and  petitions  described  in  paragraph  149  below. 
1 100.  New  CATV  systems  will  be  required  to  notify  the  licensee  or 
jrmittee  of  any  television  broadcast  station  within  whose  predicted 
jade  B  contour  the  system  will  operate  and  the  licensee  or  permittee 
<!  any  100  w  or  higher  power  translator  located  in  the  community 
I  the  system,  with  a  copy  to  the  Commission,  concerning  the  proposed 
(iteration  within  60  days  after  obtaining  a  franchise  or  entering  into 
ijlease  or  other  arrangement  to  use  facilities.  In  no  event  may  new 
firvice  be  commenced  until  30  days  after  notice  has  been  given.  The 
ijitice  shall  include  the  name  and  address  of  the  system,  identification 
<j  the  community  to  be  served,  the  television  stations  to  be  distributed, 
f  d  the  estimated  time  for  the  commencement  of  operations.  Similar 
jjitification  will  be  required  by  existing  systems  which  propose  to  add 
nv  distant  signals  (at  least  30  days  prior  to  commencing  service)  or 
t  extend  lines  into  obviously  new  geographic  areas  (within  60  days 
ster  obtaining  a  franchise  or  entering  into  a  lease  or  other  arrange- 

j'  In  stating  the  ownership  Interests  in  a  corporation  which  has  more  than  50  voting 
t^cltholders,  only  those  stockholders  need  be  considered  who  nre  officers  or  directors  or  who 
cectly  or  indirectly  own  1  percent  or  more  of  the  outstandin?  voting  stoclt. 
^Existing  systems  in  the  marliets  below  100  may  subsequently  be  required  to  submit  a 
I'p  showing  the  location  of  lines  as  of  a  specific  date  in  connection  with  any  petition  for 
I  hoc  consideration  of  a  geographic  extension  into  new  areas. 
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ment  to  use  facilities  or  at  least  30  days  prior  to  commencing  servic 
M'here  no  new  local  authorization  or  contractual  arrangement  is  re 
quii-etl).  In  addition,  as  already  indicated,  notice  to  local  and  are 
educational  authorities  and  ETV  interests  will  be  required  at  leas 
30  days  prior  to  commencing  service  where  carriage  of  a  distant  EP 
signal  is  proposed.  Such  notification  will  afford  the  local  televisio 
stations  and  other  interested  persons  an  opportunity  to  request  carriag 
and  nonduplication  under  tlie  rules  or  to  petition  the  Commission  fo 
different  requirements  before  service  is  commenced  and  thus  avoi 
disruption  to  tlie  public.  "Wliere  a  jjetition  for  ad  hoc  consideratio 
is  filed  with  the  Connnission  by  any  station,  CATV  system,  or  othe 
interested  person  within  30  days  after  notice,  new  systems  and  exisi 
ing  systems  proposing  to  add  new  distant  signals  shall  not  commenc 
new  service  until  after  the  Commi.ssion's  ruling  on  tlie  petition  or  o 
the  interlocutor'  question  of  temporary  relief  pending  further  pn 
cedures."  In  tlie  event  tliat  an  evidentiary  liearing  is  required,  tin 
question  of  wliether  there  sliould  be  a  stay  or  otlier  temporary  relie 
pending  the  hearing  will  be  expeditiously  resolved  prior  to  tl 
hearing  on  the  basis  of  the  pleadings  of  the  parties  and  such  add 
tional  written  submissions  as  the  Commission  may  request. 

3.  FoTTTi  and  enforcement  of  the  new  ml  ex  , 

101.  Aside  from  the  obvious  distinction  tliat  nonniicrowave  CAT\l! 
do  not  file  applications  for  licenses  witli  the  Commission  or  use  license 
facilities,  no  special  problems  of  substance  or  procedure  in  making  tlf 
carriage  and  nonduplication  requirements  applicable  to  tliein  ha\! 
been  called  to  our  attention  and  none  is  apparent  to  us.  AVhile  tl- 
substantive  requirements  will  tlierefore  be  tlie  same  for  all  system' 
some  differences  in  form  or  procedure  are  necessary  in  the  case  of  tl' 
nonmicrowave  CATVs.  First,  the  obligations  will  lie  imposed  direct! 
on  the  CATV  system  itself,  ratlier  tiian  taking  the  form  of  conditio)' 
on  microwave  authorizations.  Second,  enforcement  will  be  througi 
the  cease  and  desist  procedures  set  forth  in  section  312  (b)  and  (cl 
or  pursuant  to  section  502,  of  tiie  act  and  M-ill  not  include  otlier  san' 
tions  applicable  to  licensees.  And,  tliird.  some  cliange  is  required  in  tli 
provisions  requiring  notification  to  all  licensees  or  permittees  of  tel' 
vision  stations  placing  a  grade  B  or  better  signal  over  the  cominuniti 
of  the  CATV  system  that  a  microwave  application  has  been  filed  orv 
request  has  been  made  of  a  common  carrier  for  microwave  servif 
(See  sec.  2  above.) 

4.  Retention  of  the  microwave  rules 

102.  It  is  urged  by  American  Teleplione  &  Telegraj)!!  Co.  and  1 
U.S.  Independent  Telephone  Association  (both  in  comments  in  dock 
No.  15i)71  and  in  its  petition  for  reconsideration  of  dockets  Nos  148: 
and  15233)  that  the  rules  governing  microwave  grants  should  ' 
deleted  wiien  the  obligations  are  imposed  on  CATV  systems  direct! 
We  think  it  best  to  retain  the  rules  conditioning  microwave  grants  ( 
revised  herein)  in  their  present  form  for  a  while  longer,  until  CAT^ 

"  The  matter  of  extension  of  lines  Into  new  geographical  areas  by  existing  systems 
top  100  markets  is  discussed  In  par.  149  below.     As  already  Indicated,  the  ad  hoc  pro 
dnres   do   not  apply   to   new   service  Involving  distant   siKnals  In   the  top  100  markets  i 
Obviate  the  need  for  evidentiary  hearing  as  set  forth  In  pars.  141-143  below. 
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^nerally  are  operating  in  accordance  with  the  new  rules.  Pending 
tch  compliance,  we  cannot  make  the  requisite  public  interest  finding 
Jr  the  Issuance  of  the  microwave  licensee  in  the  absence  of  a  showing- 
tat  the  facilities  will  be  used  in  accordance  with  the  conditions, 
loreover,  tlie  requests  of  A.T.  &  T.  and  USITA  are  primarily 
joimded  in  the  alleged  burden  to  the  connnon  carriers,  which  will  be 
sbstantially  alleviated  in  this  interim  period  by  the  revisions  made  in 
te  memorandum  opinion  and  order  on  reconsideration  in  dockets  Nos. 
1895  and  15233,  1  F.C.C.  2d  524.  However,  once  widespread  CATV 
(mpliance  with  the  new  rules  has  been  achieved,  some  modification 
(  the  microwave  rules  would  clearly  appear  to  be  appropriate  and  we 
fall  take  action  toward  this  end  as  soon  as  it  is  possible  to  do  so. 

T  I'lnsition  period 

|103.  In  the  first  report  and  order  (par.  161)  and  in  the  notice  (par. 
S),  we  stated  that  we  would  consider  in  this  proceeding  the  question 
('  whether  there  should  be  some  kind  of  transition  period  before  the 
<rriage  provisions  are  made  fully  applicable  to  microwave  and  non- 
licrowave  systems  with  limited  channel  capacity.  To  obtain  relevant 
ilformation,  the  Commission  mailed  a  questionnaire  to  every  known 
(A-TV  operator.  The  questions  were  designed  to  elicit  specific  infor- 
ntion  witli  respect  to  the  effective  channel  capacity  of  each  system, 
te  local  television  sigiials  which  might  fall  within  the  carriage  pro- 
■\sions  of  the  rules,  and  the  number  of  channels  in  u.se  for  nonlocal 
tfevision  signals  or  other  purposes.  Responses  were  received  from 
];31  CATVs,  of  which  250  were  microwave-served  and  781  were 
rnmicrowave. 

■104.  Upon  analysis  of  the  responses,  it  appeared  that  less  than  20 
jrcent  of  the  microwave  systems  were  not  in  compliance  M'itli  the 
crriage  provisions,  and  half  of  these  either  had  tlie  unused  channel 
cpacity  to  come  into  compliance,  or,  in  view  of  plans  to  expand  the 
E^tem,  would  shoi'tly  be  able  to  comply.  Less  than  10  percent  of  the 
jicrowave  systems  could  not  comply  with  the  rules  without  having  to 
(iop  one  or  more  signals  currently  carried.  Accordingly,  the  Commis- 
S)n,  on  December  8, 1965,  determined  tliat  there  was  no  need  to  afford 
ilicrowave-served  systems  a  general  delay  in  the  application  of  the 
des  relating  to  carriage,  and  notified  all  common  carrier  and  Business 
Julio  Service  licensees  serving  CATVs  that  the  rules  would  be  effec- 
t'e  on  and  after  February  1,  1966,  to  renewal  applications.  We 
Irther  advised  such  licensees  that  the  renewal  application  should 
cntain  a  request  for  waiver  of  the  rules  relating  to  carriage,  if  a 
Tiiver  were  desired,  togetlier  with  the  following  showing : 

The  request  for  waiver  should  include  the  petition  by  the  CATV  system 
that  the  microwave  licensee  .seeli  the  waiver  from  the  Commission :  and  the 
system  should  include  a  statement  tiat  it  has  served  a  copy  of  that  petition 
on  any  television  station  to  be  affected.     The  request  for  waiver  should 
demonstrate  the  hardship  to  the  CATV  system,  the  disruption  of  service  to 
the  customers  of  the  CATV  system  which  would  result  from  immediate  com- 
pliance with  the  carriage  requirements,  the  need  for  the  particular  length  of 
time  for  which  the  waiver  is  requested,  and  the  future  plans  to  come  into 
compliance.     Finally,  the  request  should  state  whether  substitution  of  the 
local  station's  signal  on  a  simultaneous-only  basis  will  be  afforded  during 
,    the  period  for  which  any  waiver  is  granted  where  the  local  station  is  not 
i   now  carried  and  its  programing  is  duplicated  bv  a  more  distant  signal.     See 
I   Black  Him  Video  Corp.,  6  Pike  &  Fischer,  R.R.  2d  199,  at  201  (par.  9). 
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105.  With  respect  to  the  781  nonmicrowave  systems  who  responde( 
to  the  questionnaire,  it  appears  that  605  are  ah-cady  in  compliance  witl 
the  carriage  requirements  of  the  rules.  An  additional  87  systems  liavi 
sufficient  unused  channel  capacity,  or  are  expanding  their  capacity,  anc 
would  be  able  to  comply  without  having  to  drop  any  presently  carriei 
television  signal.  Two  systems  might  liave  to  utilize  a  channel  pres 
ently  carrying  FM  radio  and  CATV  originated  programing,  an( 
10  systems  furnished  insufficient  information  for  any  conclusion  as  t< 
their  situation.  There  remain  77  systems  which  would  have  to  droj 
one  or  more  television  signals  presently  carried  in  order  to  add  one  oi' 
more  television  signals  required  to  be  carried  by  the  rules. 

106.  Thus,  as  in  the  case  of  microwave  systems,  it  appe-ars  that  onh 
a  comparatively  small  pei'centage  of  the  nonmicrowave  systems  couk 
not  complj-  with  the  carriage  i)rovisions  without  substituting  a  loca 
for  a  more  distant  signal.  In  the  circumstances,  we  believe  that  ther( 
is  no  need  to  provide  for  a  general  transit  ion  period  by  rule.  The  prob 
lems  of  individual  systems  will  lie  considered  on  a  case-by-case  basis, 
upon  a  request  for  waiver  making  the  same  showing  applicable  t( 
microwave  sj'stems.  Accordingly,  the  rules  will  apply  immediateh 
to  all  new  CATV  systems  commencing  operations  on  or  after  thei) 
effective  date,  and  will  apply  60  days  thereafter  to  existing  sysfera!| 
unless  a  request  for  waiver  has  been  filed  with  the  Commission.  Oui 
aim  is  to  allow  an  orderly  transition  period  for  the  relatively  smal, 
number  of  systems  with  limited  channel  capacity  whose  viabilit} 
might  be  jeopardized  by  immediate  application  of  the  rules,  or  when 
existing  service  to  CATV  subscribers  would  l>e  undulv  disrupted  (su 
against  the  Bind-  Hilh  type  of  protection  (6  R.l\."'2d  109,  at  20: 
(par.  9) )  during  the  appropriate  transition  period) . 

107.  The  foregoing  discussion  of  the  apparent  situation  with  respeci. 
to  carriage  does  not  take  account  of  100-w  translators  operating  in  th(, 
community  of  the  CATV.  Our  decision  (pars.  82,  83  above)  to  act 
cord  high-power  translators  fourth  priority  may  raise  some  additional! 
channel  capacity  problems.  While  this  new  provision  will  have  thij 
same  effective  date,  waivers  may  be  sought  by  microwave  and  non-^ 
microwave  systems  either  within  the  60-day  ])erio<l  or  upon  receipt  oi 
any  request  for  translator  carriage  whicli  gives  rise  to  some  problemi 

6.  Copyright  suits 

108.  Finally,  we  shall  make  brief  mention  of  the  copyright  mattei 
because,  despite  our  plain  statements  in  paragraph  159  of  the  first 
report,  there  would  still  appear  to  be  some  confusion  on  the  part  OJ 
some  persons  as  to  the  effect  of  our  carriage  and  nonduplication  ruM 
upon  the  pending  copyright  disputes.  We  have  stated  that  our  de^ 
cision  is  not  intended  to  affect  in  any  way  the  pending  copyright  suits 
involving  as  tliey  do  matters  entirely  beyond  our  jurisdiction.  W(' 
have  simply  taken  into  account  the  existing  practices  of  CATV  sys 
terns  and  the  present  inability  of  program  suppliers  to  control  th( 
availability  of  their  programs  via  C.VTV.  Thus,  the  fact  that  we  hav( 
given  the  local  station  the  right  to  have  its  signal  carried  over  th( 
CATV  system  (and  not  duplicated  for  a  reasonable  period),  affords; 
no  defense  to  that  system  in  a  copyright  suit.    The  station  cannot, 
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hstow  broadcast  or  transmission  rights  to  programing  which  it  does 
rt  own  (or  as  to  whicli  it  has  not  obtaiped  a  license  to  do  so).  See 
I  port  071  Rebroad casting  Rules,  1  (pt.  3)  Pike  &  Fischer,  R.K. 
9:  1133,  113-i,  1137,  where  we  stated  in  connection  with  rebroadcast 
rrlits  under  section  325(a),  that  the  section  "may  no  longer  accu- 
rely  reflect  present  conditions"  since  most  progi'ams  were  not  owned 
b  the  originating  station  who  could  not  therefore  legally  grant  the 
broadcast  permission  sought.  In  short,  if  the  copyright  suits  are 
elided  adversely  to  the  CATV  industry,  we  may,  as  stated  in  the  first 
riort,  have  to  revise  our  rules.^'''  We  have  acted  now,  in  light  of  the 
pesent  copyright  situation,  which  would  appear  likely  to  obtain  for 
sue  substantial  period  of  time,  and  without  the  slightest  intent  of 
a'ecting  the  determinations  to  be  made  in  tlie  pending  suits. 

CONCLUSION    AS   TO   PART   I 

109.  The  foregoing  are  the  rules  which  we  believe  to  be  appropriate 
f"  all  CATV  systems  at  this  time.  We  believe  that  they  i-epresent 
a''air  balancing  of  the  competing  interests,  and  properly  accommo- 
dte  both  industries  and  thus,  the  public  interest  "in  the  larger  and 
n)re  effective  use  of  radio"'  (sec.  303(g)).  We  recognize  further  re- 
v;ion  may  be  called  for  as  we  gain  experience  in  tlieir  implementation, 
liis  docket  (15971)  remains  open  witli  this  report  designated  as  the 
sond  report,  and  we  shall  revise  the  rules,  as  the  public  interest 
niuires,  in  our  consideration  of  part  II  or  ui)on  the  basis  of  new 
ir'ormation  or  experience  (and,  if  appropriate,  after  giving  notice 
0  sucli  proposed  revisions).  Finally,  as  in  the  case  of  all  rules, 
V  sliall  give  further  guidance  tlu-ough  the  medium  of  rulings  directed 
t'specific  situations. 

110.  In  liglit  of  the  foregoing,  we  find  that  the  public  interest  would 
b  served  by  modification  of  the  rules  previously  promulgated  for 
Dicrowave-served  CATV  systems  and  the  adoption  of  rules  govern- 
hi  all  CATV  systems,  as  set  forth  in  the  attached  appendix  D.  Au- 
t.wity  for  the  rules  adopted  herein  is  contained  in  sections  1,  2(a), 
3i),  4  (i)  and  (j),  303,  307(b),  308,  309,  310,  319,  and  403  of  the 
Cjmmunications  Act  of  1934,  as  amended. 

PXT  II.    MAJOR   MARKET,   DISTANT   STATIONS   POLICY PARAGRAPH    49-50 

OF   THE    NOTICE 

A.  The  Notice;  Comments 

111.  In  the  notice,  we  stated  (par.  49, 1  FCC  2d  at  p.  471)  : 

*  *  *  pending  the  outcome  of  this  proceeding,  applications  for  microwave 
facilities  to  be  used  to  relay  the  signal  of  any  television  station  to  a  CATV 
system  in  a  community  with  four  or  more  commercial  channel  assignments 
nnd  three  or  more  stations  in  operation  (or  with  at  least  two  stations  in 
"|)erati(m  and  one  or  more  stations  authorized  or  applied  for)  must  be 
accompanied  by  a  clear  and  full  sliowing  lliat  in  the  particular  circum- 
stances a  grant  would  not  pose  a  substantial  threat  to  the  area.  A  like 
sliowing  must  be  made  in  applications  for  microwave  facilities  to  serve  a 


•And,  of  course,  stations  will  have  to  take  into  account  the  effect  of  any  copyright 
dtslon  In  making  requests  for  carriage  under  the  present  rules. 

2  F.C.C.  2d 

i  93 


770  Federal  Communications  Com,m,ission  Reports 

CATV  system  in  a  community  where,  because  of  its  proximity  to  anoth 
community  (or  communities)  having  three  or  more  existing  eomnierci 
stations  (e.g..  within  the  grade  B  contour  of  such  three  or  more  coi 
mercial  stations),  any  new  UHF  television  station  would  be  independent 
operation. 

In  paragraph  50,  we  specifically  invited  comment : 

*  *  *  on  whether  the  foregoing  course  of  action  as  to  applications  befo 
the  Commission  should  be  extended  to  the  nonmicrowave  CATV  system 
the  same  type  of  situation  (e.g..  through  a  rule  which  would  prohibit  t 
extension  of  the  signal  of  any  television  station  Ix'yond  its  grade  It  conto 
into  a  community  with  the  situation  described  above  (par.  49)),  withe 
there  having  been  a  clear  and  comiielling  showing  that  in  the  i)articular  c 
cumstances  there  is  no  threat  to  the  development  or  maintenance  of  inc 
pendent  UHF  service  in  the  community. 

112.  We  liaA-e  considered  the  comments  received  on  tliis  importa 
aspect.   A  summai-y  of  some  of  the  comments  is  set  out  in  appendix 

B.  Ei'oluation 

113.  The  discussion  in  appendi.x  B  pives  some  of  the  hiffhliirlits 
the  comments  submitted  on  this  aspect.  The  more  detailed  showiii 
have,  however,  been  considered,  and  will  be  referred  to  in  tiie  ensuii 
discussion.  While  these  showings  are  pertinent,  particularly  wi 
respect  to  the  trends  which  are  so  nnportant  to  our  evaluation,  they  i 
not  supply  definitive  answers  to  the  problems  before  us;  rather,  tli 
serve  to  point  up  the  problems  and,  in  tlie  circumstances,  to  tlie  ])r()i 
dures  called  for.  We  shall  develop  I  lie  luiderlyiiio^  considerations 
some  length,  and  even  with  some  i-epelition  of  tlie  discussion  in  ])art 
because  of  the  great  importance  of  the  matter.  There  are  two  cenii 
grounds  for  our  action — ( 1)  an  economic  impact  ground,  based  on  i 
trends  in  the  CATV  and  UHF  fields,  and  (2)  a  fair  competiti 
ground,  based  on  the  patently  anomalous  conditions  under  whicli  i 
broadcasting  and  t  lie  CATV  industries  compete. 

1.  The  economic  impact  ground 

114.  The  UHF  hrend. — As  stated  in  our  notice,  we  are  at  a  wat^rshl 
in  the  development  of  UHF  broadca.sting.  UHF  broadcasting  ge 
erally  suH'ered  a  very  serious  setback  in  the  1050"s  and  limped  alo> 
tmtil  tlie  passage  of  the  all-channel  ret"eiver  legislation.  In  enacti:! 
this  "unique"  legislation  in  lOfi-i,  Congress  made  the  judgment  ti 
development  of  t'HF  '"is  not  only  the  best  but  the  only  practicable  w; 
of  achieving  an  adequate  commercial  and  educational  system  in  t 
IJnited  States"  (H.  Kept.  No.  l,'i.')9,  87th  Cong.,  2d  .sess.,  p.  4;  S.  Rejl 
No.  1.526,  87th  Cong.,  2d  sess.,  p.  7).  Such  a  system  would  ''penr 
all  commmiities  of  appreciable  size  to  have  at  least  one  television  sl( 
lion  as  an  outlet  for  local  self-expression,"  pro^■^d6  "at  least  thi 
competitive  facilities  in  all  medium-sized  communities,"  and  ma 
provision  ''for  at  least  four  commercial  stations  in  all  large  centers! 
poptilation"  (H.  Rept.  at  p.  .3).  Such  a  fourth  .station  might  ma 
possible  a  fourth  national  network  or  the  formation  of  "FM-ty 
networks"  in  television,  and  also  would  be  "valuable  particularly  \ 
local  programing  and  self-expression" — an  imjiortant  need  in  ma 
markets  "because  all  of  the  available  stations  are  network  afliliates"  ( 
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iejt.  at  p.  3 ;  S.  Kept,  at  p.  4) .  Thus,  as  shown  by  the  above  and  the 
oipulsoiy  sale  of  all-chaiuiel  sets  at  the  rate  of  over  9  million  a  year, 
ogress  and  the  American  public  have  staked  a  gi'eat  deal  on  the 
le^'lopment  of  UHF. 

5.  As  we  pointed  out  in  the  notice  and  our  prior  discussion,  there 
s  very  present  indication  that  tlie  all-channel  set  requiiTinent  is 
ing  its  desired  eti'ect,  with  greatly  increased  interest  in  UHF, 
1  iciilarly  in  the  many  applications  tiled  for  the  larger  cities.  Thus, 
■(  1  the  beginning  of  19G2  to  tlie  end  of  1905,  the  number  of  UHF 
)iiiiercial  stations  on  the  air  increased  from  85  to  100,  and  most 
igihcant  as  an  indication  of  the  trend,  the  number  of  applications 
eding  (with  multiple  applications  for  the  same  channel  counted 
1  )  increased  from  19  to  80.  Tliere  are  now  mdications  of  the 
^.'lining  of  a  fourth  network  or  of  an  "FM-type"  network,  involving 
IF  and  VHF  stations  in  some  major  markets.  With  this  increased 
1  leiit  in  UHF,  we  believe  that  the  next  few  years  will  supply  the 
1  lal  answer  to  whether  the  congressional  goal  of  a  truly  nationwide 
lision  system  employing  both  UHF  and  VHF  on  an  effective  in- 
■iiixfd  basis  will  be  achieved.  (See  H.  Eept.  at  p.  7;  S.  Kept,  at 
0 

C).  The  CATV  trend. — The  CATV  trend  is  even  more  pronounced, 
Ofhas  already  been  noted  in  our  first  report,  paragraph  65,  38  F.C.C. 
t jage  709,  and  in  the  prior  discussion  (pars.  31-33) .  As  stated,  the 
!.^rV  growth  has  been  explosive  and  gives  every  indication  of  con- 
ning its  phenomenal  spurt.  In  1959,  there  were  about  550  CATV 
i^ins,  in  1965  at  the  time  of  the  first  report,  there  were  about  1,300 
VY  systems,  and  today — less  than  a  year  later — it  is  estimated  that 
Kc  lire  1,565  (Television  Digest,  Dee'.  27,  1965,  at  p.  3).  Further, 
Ke  are  1,026  CATV  franchises  which  have  been  recently  granted 
'I are  not  yet  operating  (ibid.).  The  number  of  applications  for 
■;  rliises  is  even  larger — an  estimated  1,958.°^  Clearly,  there  is 
Miderable  substance  to  the  statement  of  the  official  of  one  of  the 
iilest  CATV  groups,  quoted  in  our  notice  (par.  39,  1  FCC  2d  at  p. 
'•>i  : 

Tlie  competition  for  CATV  franchises  is  unparalleled  in  the  history  of 
\iii('riean  communications.  It  exceeds  even  the  pell-mell  scramble  for  tele- 
vision broadcasting  permits  that  occurred  throughout  the  United  States 
n  the  first  few  months  after  the  long  television  freeze  in  the  late  forties 
inil  fifties.  We  learn  that  new  CATV  systems  are  being  sought  or  author- 
zed  at  the  rate  of  one  a  day  *  *  *. 

'.  7.  P^qually  important  is  the  changing  nature  of  the  CATV  op- 
?£iion.  In  1959,  the  average  CATV  provided  three  signals  to  its 
ilcribers;  in  1965  the  majority  provided  five  or  more  signals  (par. 
iJiist  report),  and  the  average  system  built  today  lias  12-channel 
ijicity.^^  There  are  now  20-channel  systems  proposed  (e.g.,  the 
efohi  proposal  in  Philadelphia),  with  industry  leaders  predicting 

^.^  nnted.  tlip  estimates  as  to  franchises  jrranted  and  applications  vary.  See  pars.  31, 
^e^nIlra.  NCTA  reriortcil  recently  that  L.'iOO  applications  for  CATV  permits  h-i  been 
Win  the  last  12  months  and  that  1.200  were  pending  (N.T.  Times.  Dec.  19.  19Rr, ).  By 
ilT'Stimate  (e.c..  TV  Digest,  AMST.  NCTA),  the  fieures  are  impressively  large. 
^n  its  reply  comments  (p.  18).  AMST  asserts  that  of  .54  systems  for  which  dita  was 
'afible  and  which  began  operations  in  1965  (throngh  .July  of  1965),  only  5  were  5'- 
a,iel  systems ;  44,  or  81.5  percent  were  of  12-channel  capacity. 
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that  in  the  next  5  years  "improved  technology  will  have  made  the  , 
channel  CATVs  commonplace  *  *  *"  (Television  Magazine,  Dec.  IS  ^ 
p.  ol).  There  is  greatly  increased  use  of  microwave  facilities  (, 
trom  50  systems  using  microwave  in  1959  to  250  in  early  1965  to  ab  t 
450  today).  The  distance  which  signals  are  taken  has  also  increal 
greatly  (to  over  665  miles) .  Finally,  the  CATV  industry  ha.s  shii  \ 
its  attention  to  the  larger  communities,  and  CATV  franchises  he 
been  granted  or  are  being  sought  in  such  cities  as  Philadelphia,  Tol(  ^ 
Cleveland,  San  Diego,  Dayton,  Baltimore,  Syracuse,  Albany,  Sac., 
mento,  Pittsburgh,  Birmingham  and  Fort  AVayne.  To  quote  agi 
the  large  CATV  group  (par.  39  of  the  notice)  : 

First,  and  of  overriding  importance,  is  the  shift  of  CATV  strength  1 1 
new  locus.  The  centers  of  the  most  intense  CATV  development  now  are  a 
very  large  cities.  In  the  past  our  attention  was  focused  on  the  smar 
markets  and  in  these  we  reached  about  2  percent  of  the  Nation's  televi:  i 
jjopulation. 

But  today  we  are  in  the  throes  of  spirited  competition  for  the  developn  t 
of  cities  such  as  New  ¥orl£.  Philadelphia,  Cleveland,  Birmingham,  Syrac  i, 
Rochester,  Wilmington,  Norfolk,  the  entire  State  of  Connecticut,  and  enj 
counties  such  as  the  37  cities  of  Camden  County.  N.J.,  all  of  Moutgoii  f 
and  Chester  Counties,  Pa.,  etc.   ♦   •   •. 

The  CATV  applicant  believes  that  it  can  be  successful  in  such  ci  • 
because  it  will  bring  better  recepti(m  (particularly  as  to  color)  a, 
most  important,  the  programing  of  iinjjortant  independents  (e,g,,  j 
three  New  York  independents  to  Philadelphia).  , 

118.  It  is  apparent  that  these  two  trends  (UIIF  and  CATV)  t\\ 
a  serious  question.  Both  CATV  and  UHF  broadcasting,  for  exam  ,. 
are  entering  the  larger  markets,  most  often  in  an  effort  to  bring  \t, 
grammg  that  is  not  now  available  in  these  markets.  There  aret 
least  163  communities  or  areas  with  UIIF  stations  operating,  auti- 
ized,  or  applied  for  which  also  have  CATV  activity.  ^  In  68  ^;  i 
communities  or  areas,  there  are  already  operating  CATV  .systems  J. 
have  CATV  systems  franchised  but  not  operating,  and  66  have  CA.' 
applications  pending.  In  the  notice,  we  set  out  as  an  example  f 
Philadelphia  area,  where  there  are  now  three  commercial  UIIF  !> 
tions  on  the  air  (and  another  one  authorized)  and  there  are  sevcl 
well-financed  CATV  applicants  seeking  to  bring  in  the  sigis 
of  the  three  New  York  incfependents.  The  most  critical  question  po  I 
is  how  these  two  trends  mesh  in  the  ensuing  years. 

119.  "VVe  have  studied  the  comments  carefully  in  this  respect.  Wle 
they  give  .some  indications  (see  par.  r22,  infra),  the  answer  ren 
uncertain.  On  the  one  hand^  the  NCTA,  relying  largely  on  the  Si 
report,  contends  that  CATV  in  a  large  community  such  as  Philadelp  i 
can  have  little  effect  on  the  healthy  existence  of  UHF  stations;  thai 
anything,  CATV  will  aid  these  stations  by  bringing  them  into  hoijj 
where  they  might  not  otherwise  be  received.  But  we  believe  that  t s 
contention  has  significant  defects."     In  any  event,  it  would  appr 

"The  Selden  report  assamed  "an  optimum"  of  50  percent  penetration  of  the  Phil;  I- 
phla  market  by  the  CATV  (but  see  pars.  122-123  as  to  the  'optimum"  CATV  penetratij 
and  then,  based  on  the  fact  that  the  three  New  York  Independent  stations  account  f  J 
percent  of  the  TV  homes  durlnp  prime  time,  arrived  at  the  conclusion  that  there  w| 
be  a  diversion  from  the  Philadelphia  UHF  stations  due  to  CATV  of  onlv  01.450  homes  |l 
Of  1.3  million  TV  homes  In  Metropolitan  Philadelphia  (report,  pp.  84-S6K  As  nir  J 
noted   (n.  19,  notice)   the  report  measures  the  diversion  as  against  the  total  Phlladel  i 
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a'fl,  crucial  consideration  is  whether  the  Seiden  report  is  correct  in 
,  llief  that  in  the  hirge  cities,  it  "is  not  clear  as  to  what  these  CATV 
Oioters  will  offer  that  makes  them  think  that  they  gain  substantial 
Ders  of  subscribers  in  such  areas"  (Seiden  repoit,  p.  84).  In  his 
'I'lipnt,  "potential  CATV  markets  are  those  areas  lying  40  or  more 

distance  from  three  full  network  signals  *  *  *"  (id.  at  p.  83). 
1 1.  Jiut  very  imiwrtant  segments  of  the  CATV  industry  do  not 
ri    with  the  Seiden  report.     They  are  proposing  to  invest  very 

;  -iiins  of  money  (including  amounts  such  as  $40  million)  in  their 

)  I  hat  CATV,  employing  12,  20,  or  even  greater  capacity  systems, 
QTain  very  substantial  audiences  in  these  large  markets.  The 
f  rs  of  such  important  CATV  groups  as  Jerrold  or  Teleprompter 
r  tliat  "almost  all  American  cities — small  and  large — will  be 
rl  ior  television  *  *  *"  and,  in  the  words  of  the  top  official  of 
l^')rompter,  "within  the  next  decade,  85  percent  of  all  television 
sn  the  United  States  may  be  receiving  their  programs  by  cable 
'■}v  than  over  the  air''   (Television  Magazine,  Dec.  1965,  p.  30). 

'lii'i-  experienced  CATV  operator  estimated  more  conservatively 
ii(  ATV  may  reach  30  to  35  million  households  within  the  next 

;!f  (Broadcasting  Magazine,  July  26,  1965,  p.  31). 
i. .  We  do  not  accept  the  above  statements  as  necessarily  correct, 
yiiore  than  we  accept  Dr.  Seiden's  assertion  to  the  contrary.     The 

i  f;ict  is  that  on  the  record  before  us,  it  is  not  possible  to  give  a 

1 1  \  e  answer  to  the  future  growth  of  CATV — to  whether  it  will 

I  \  (■  very  substantial  penetration  in  the  major  markets  and,  cor- 

jnilingly,  to  what  its  impact  will  be  upon  UHF  developments  in 

jsmarkets.^^ 

li .  Indications  in  the  materials  before  us  would  appear  to  indicate 
jdintial  growth  and  substantial  impact  by  CATV  in  the  large 


ll€;e,  plainly  Ignoring  the  very  facts  upon  which  the  analysis  Is  based.     The  point  Is 

tlhatever  criterion  Is  used  to  measure  CATV  impact,  the  same  criterion  should  be  used 

msure  the   audience  UHF  would  have  without  CATV.     If.  therefore,  it  is  assumed 

tjPfTcent  of  the  CATV  subscriber  homes  would,  on  the  average,  be  watching  the  three 

■V  lork  independent  stations  and  would  therefore  be  diverted  from  the  three  Philadel- 

Ili'  stations,   the  resultant  figure — 61,450  homes — should  be  related  not  to  the  1.3 

I  \'  homes  in  Metropoiitan  Philadelphia,  but  rather  to  the  average  number  of  homes 

'[■"litan  Philadelphia  that  would  be  viewing  the  three  UHF  stations  if  there  were 

I  \       The    audience    for    nonnetwork    programing    in    Philadelphia    is    certainly    no 

I  h  in  in  New  Yorit  (and  indeed  would  undoubtedly  be  much  smaller  in  the  beginning). 

(•'■lore,  9  percent  of  the  TV  homes  during  prime  time  were  assumed  to  be  the  number 

nil  the  average,  would  be  watching  the  three  Philadelphia  UHF  stations,  this  would 

I  II  .'1  total  average  audience  of  less  than  120,000  homes  against  which  the  impact  of 

f  more  than  60,000  homes  should  be  measured  rather  than  against  1.3  million  TV 

111   short,  the   Philadelphia  audience  which  would  be  attracted  to  the  New  York 

it  stations  is  a  very  important  part  of  the  audience  at  which  any  Independent 

ill   UHF  station   must  aim — a  critical  point  ignored  by  the  Seiden  report. 

Ill  also   point  out   several  other  factors:    (1)    The  potential  efCect  on   the  UHF 

it  becomes  even  more  serious  when  markets  smaller  than  Philadelphia  are  con- 

-re  footnote  57)  ;   (11)   it  is  unrealistic  to  assume  that  UHF  independents  in  such 

ks  will  have  the  financial  base  to  bid  for  and  obtain  the  same  amount  of  expensive 

ri  work    film    program   as    the   New   York  VHF  independents,   with   their  much  larger 

I   base,  and   thus,  the  C.\TV  audience  for  nonnetwork  programing  may  well  not 

'"qually  between  the  UHF  independents  and  the  distant  VHF  ones  ;  and  (Hi)  the 

I  system  would  permit  the  importation  of  the  New  Y'ork  network  stations  which 

1 1'i  contribute  to  diversion  of  audience  during  the  30-45  percent  of  time  these  sta- 

ri'  presenting  nonnetwork  fare. 

-t  ited,  the  CBS  study  indicated  that  it  had  not  included  "•    •    •  a  group  of  appli- 

1    r    CATV    systems    in    communities    with    three    more    than    adequate    services 

■    •   applications  for  franchises   •    •    *   in  places  like  Alban.v.  Syracuse,  Galveston, 

M'liia,   and  Cleveland   •   •   *].     If  these  systems  are  established   and  thrive,  it  is 

fhe  potential  for  communit.v  antenna  systems  far  exceeds  anything  that  we  have 

It  thus  far  and.  in  fact,   much  of  the  country  could  ultimately  become  CATV 

(CBS  comments,  exhibit  A.  pp.   1(>-17.)      Thus.  CBS  focus  was  on  the  old  or 

aLlonai"  CATV  and  not  the  new  developing  trend  in  the  industry. 
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markets.  Thus,  Midwest  Television,  the  licensee  of  a  San  Diego  ; . 
tion,  submitted  a  study  made  by  an  independent  research  organizal : 
in  late  June  1965,  of  tlie  San  Diego  area,  the  51st  market  (A] 
ranking  on  net  weekly  circulation),  with  three  VHF  stations  ;j 
CATV  systems  which  carry  these  stations  and  all  seven  Los  Ane  < 
VHF  stations  without  nonduplication  treatment.  The  study  ii . 
cated  that  the  CATV  systems,  with  a  present  total  of  roughly  10,(  i, 
are  adding  subscribers  at  a  rapid  rate.  Thus,  in  one  section  wl  e 
CATV  had  been  available  for  only  3  months,  more  than  36  pen  t 
of  the  homes  had  already  been  wired  for  CATV;  as  of  late  June  ] 
percent  of  the  CATV  sulxscribers  interviewed  had  been  subscrils 
for  less  than  3  months  (Midwest  comments,  dockets  Nos.  15971, 14!  i, 
and  15233,  pp.  24,  28).  But  this  study  is  obviously  too  fragment  f 
to  be  conclusive  on  this  important  question.  The  study  also  indici  s 
very  considerable  impact  upon  the  local  stations.  See  paragras 
40-41,  supra.^* 

123.  There  is  no  doubt  as  to  the  seriousness  of  the  question  poi . 
The  new  UHF  stations  face  a  difficult  road;  we  would  expect,  v'l 
the  passage  of  time  and  thus  the  build-up  of  all-channel  sets,  ;i 
related  endeavors,  that  these  new  operations  would  be  successful.  '.\ 
if  a  CATV,  with  12-  or  20-channel  capacity,  can  obtain  very  subst'- 
tial  nimibers  of  subscribers  in  these  same  markets  (by  which  we  mi 
percentages  of  50  percent  or  over),  the  T*HF  stations  might  fac  i 
very  difficult  hurdle.  The  audience  for  nonnetwork  stations  is  limil 
(about  a  10-percent  share  in  most  markets  in  the  prime  time)  li 
this  limited  audience  miglit  be  greatly  reduced  since  very  substanl 
numbers  of  people  interested  in  viewing  the  nonnetwork  program; 
would  be  watching  the  distant  independents  (e.g.,  those  of  New  Y  i 
or  Los  Angeles) .  "We  think  this  follows  as  a  matter  of  commonse)!, 
since  these  established  big  city  VHF  independents  certainly  have  8 
ability  to  bid  for  and  acquire  the  expensive,  attractive  nonnetwt 
programing.  Any  gain  in  l>etter  reception  of  the  TTHF  signals  miit 
be  far  outweighed  by  the  splintering  of  the  limited  audience  for  ir- 
pendent  programing.  Tiie  T'HF  stations  will  in  any  event  gai  i 
very  substantial  audience  in  these  markets,  through  the  operatiorf 
the  all-channel  receiver  law.  "\^1iile  the  CATV  might  bring  then 
little  sooner  or  with  somewhat  better  reception  into  some  TV  hori, 
it  would  appear  to  do  so  at  the  cost  of  fragmenting  greatly  the  limil 
audience  interested  in  viewing  nonnetwork  programing  in  the  pre 
listening  hours.  See  note  .54,  analyzing  the  Philadepliia  situation! 
the  basis  of  a  50-percent  CATV  penetration."     As  pointed  out,  e 

"To  tho  samp  effect,  see  the  nddress  of  Mr.  Oeoree  Bleehta  of  Nielsen  nt  the  .Tiil.v  5 
NCTA  convention,  where  Mr.  Blechta  referred  to  an  eastern  television  market  "whertf 
-sample  indicated  that  one-th'.rd  of  the  viewers  are  CATV  subscrlhers  and  that  the  .il 
.stations  have  a  combined  share  of  andlence  of  8,5  percent  amoni;  non-C.\TV  homes  In  * 
trast  to  a  share  of  'less  than  one-half  among  CATV  homes."  (Sponsor  Macazine.  Jul; I 
196,1.  p.  14.) 

^Further,   Philadelphia   Is    the  fniirth  larcest  market  In  the  countr.v.     Bnt  In  sn 
even  thonch  still  major,  mnrkets.  similar  analvses  raise  even  more  serloiis  questions. 
In  the  Sacramento-Stockton  market   (the  27th  In  .\RB  ranking)  having  .f00.4nn  TV  1 
in  the  metropolitan  area,  O,"!  percent  or  about  ISO. (100  metropolitan  area  homes  on  tin 
age  are  watching  television  in  prime  time:  wlthotit  CATV.  the  UHF  would  do  well  i 
a   prime-time   audience  of   15.000   homes.     While   this   audience,    on    the  basis  of  oin  ■ 
perlenee.  would  normally  appear  sufllclent  to  support  operation,  ohvlonslv,  significant  d  "■ 
slon  of  the  audience  by  CATV  could  he  a  serious  matter.     Yet  C.VTV  systems  could  b  S 
•n  the  VHF  Independents  from  San  Francisco  and.  as  we  understand,  from  Los  Angeles  :  >, 
This  example,  dealing  with  a  major  market,  could  be  multiplied  many  times. 
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or  uplication  jirovision  "would  afford  virtually  no  relief,  since  non- 

e,t;0rk  profrraniing  is  not  distributed  on  anything  like  a  simultaneous 

afm-wide  basis.^*     The  rise  in  advertising  demand  for  television 

iiii  is  also  pertinent  to  this  question;  as  noted  (footnote  30),  there 

reountervailing  considerations  which,  at  the  least,  require  that  this 

i]ip  considered  in  the  context  of  the  particular  situation  (e.g.,  in 

1  ulelphia  there  are  three  and  possibly  four  new  stations  to  share 

lencreased  advertiser  demand).     Finally,  we  point  out  that  it  is 

it  list  a  matter  of  causing  the  demise  of  the  independent  UHF  sta- 

:  if  tliese  stations'  revenues  are  substantially  reduced  because  of 

,   (  ATV  activity,  so  that  they  do  not  hav^e  the  financial  base  to 

■(  lam  effectively,  the  result  is  still  a  detriment  to  the  public  interest 

ohe  larger  and  more  effective  use  of  radio"  (Communications  Act, 

c  '>"-Mg)  )■     In  short,  tJie  problem  posed  is  whether,  if  CATV  suc- 

e-  greatly — for  example,  to  the  50-  to  85-percent  figure  predicted 

•  s  optimistic  proponents — there  is  corresix)ndingly  a  gi"ave  danger 

H  IF  broadcasting. 

J  4.  It  has  been  urged  that  we  simply  ignore  the  problem  and  let 

fis  in  the  major  markets  decide  between  CATV  and  the  UHF 

rtdcast  stations.    But  for  reasons  already  developed,  such  a  course 

old  be  inconsistent  with  our  statutory  responsibilities  and  might 

iijto  results  inconsistent  with  public  interest  in  a  number  of  respects : 

fi)  CATV  does  not  now  serve  the  rural  areas,  and  it  has  not  been  estab- 
islied  that  it  can  practically  do  so.  If  CATV  were  to  undermine  the  healthy 
Ifvelopnient  of  UHF,  it  would  mean  that  people  in  the  urban  or  more 
jiiilt-up  areas  would  be  getting  additional  .service  at  the  expense  of  those 
n  the  rural  areas;  we  think  that  such  a  result  is  patently  inconsistent  with 
\w  public  interest  and  the  act's  goals. 

I  ii)  CATV  is  a  form  of  pay-TV,  in  the  sense  that  one  must  pay  to  obtain 
lie  television  service.  There  are  substantial  numbers  of  people  who  either 
:innot  afford  to  or  do  not  wish  to  pay  for  television.^'  If  then  the  CAT\' 
ilncks  development  of  t'HF  broadcasting,  it  would  again  mean  that  some 
Nnpie  would  be  getting  additional  service  at  the  expense  of  those  who  cannot 
ilTurd  or  are  unwilling  to  pay  for  .«uch  service. 

(iii)  Most  important,  CATV  does  not  serve  as  an  outlet  for  local  self- 
expression.  It  does  not  present  local  discussions,  the  local  ministers  or 
•iliicators,  the  local  political  candidates,  etc.  If  events  in  the  major  markets 
;lMiuld  establish  that  CATV  has  prevented  the  healthy  maintenance  of  UHF 
iinadcasting,  it  would  mean  that,  for  example.  New  York  independents  would 
liive  been  substituted  for  Philadelphia  independents.  AVe  think  that  would 
"'  iimtrary  to  sound  allocation  principles,  long  established  in  section  307(b) 
if  the  act.  It  would  be  a  clear  frustration  of  the  congressional  puriwse  re- 
•ciitly  stated  of  making  available  in  areas  such  as  Philadelphia  additional 
iniadcast  stations  to  meet  the  "important  needs"  for  "local  iirograming 
mil  self-expressiou"  (par.  41,  notice).  It  would  al.so  undermine  the  goal 
I  a  fourth  national  network  built  upon  these  additional  stations  (par.  41, 
i'>iice). 


--■'  r  would  extension  of  the  UHF  station's  siprnal  beyond  its  grade  B  contour  by  CATV 
'?ms  ('(impensate  for  fracmentation  within  that  contour  by  C.\TV  systems  having  very 
itnntial  penetration.  We  note  that  CATV  systems  tend  to  bring  in  the  distant  big  city 
ditTidcnts  (since  such  stations  constitute  a  better  saies  point  in  obtaining  subscribers) 
ilT  than  the  new  UHF  stations.  In  any  event,  an  independent's  source  of  revenue  is  the 
c  ;iimI  national  spot  business,  as  to  which  the  metropolitan  area  rating  plays  a  very 
2iii  lilt  role.     As  shown  by  the  above  discussion,  that  rating  could  be  seriously  affected 

"  '  vi'nt  of  very  substantial  C.\TV  penetration. 

I  Ii  I-.  even  the  CATV  industry  estimates  that  on  an  industrywide  basis  CATV  systems 
'  in  ixistence  have  achieved  about  55  percent  level  of  the  total  number  of  TV  homes 
•  markets  served,  and  that  this  figure  will  ultimatelv  rise  to  70  percent.  (Television 
fiizi:i.-.  Dee.  1965.  p.  30). 
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125.  If  the  New  York  independents  sought  translators  to  placet!  r 
signals  over  the  Pliiladelpliia  area,  it  could  not  seriously  be  argi 
that  we  should  grant  such  applications  on  the  ground  that  while  ty 
may  be  destructive  of  congressionally  established  goals,  events  in  e 
market  place  should  be  allowed  to  give  the  answer.  The  matter  is  t 
really  dilTerent  here.  Tlie  Commission  has  jurisdiction  to  '"estabti 
areas  or  zones  to  be  served  by  any  station"  (303(h)),  to  make  a  ":r 
and  equitable  distribution  of  facilities  among  the  several  Siates  1 
commiuiities  (sec.  307(b)),  and  "to  perform  any  and  all  acts,  me 
such  rules  and  regulations,  and  issue  such  orders,  not  inconsistent  v;i 
this  act,  as  may  be  necessary  in  the  execution  of  its  functions"  (4(}|. 
If  then  we  sit  l)ack,  even  though  we  have  the  jurisdiction,  the  author  j, 
and  the  responsibility  to  carry  out  the  congressional  policies,  andj 
not  thoroughly  explore  the  serious  question  posed,  we  would  be  sim^ 
abdicating  our  i-esponsibility  "to  promote  the  larger  and  more  effeciB 
use  of  radio  in  the  publio  interest"  (sec.  303(g)).  , 

126.  To  sinnmarize,  we  have  reached  no  final  conclusion  in  \& 
area — i.e.,  the  effect  of  CATV  development  in  the  major  market^ 
UHF  broadcasting.  But  we  have  concluded  that  there  is  a  substan  1 
problem  of  great  significance  to  the  public  interest,  which  muste 
thoroughly  explored.  A  critical  consideration  would  appear  to  be  b 
question  of  CATV's  growth  in  the  major  market,  since  (i)  if  tt 
growth  is  of  a  high  order,  its  impact  on  UHF  development  may  be  n  t 
serious;  and  (ii)  based  on  pre.sent  considerations,  the  latter  coi - 
quence  will  not  serve  "the  public  interest  in  the  larger  and  nu 
effective  use  of  radio."  In  view  of  these  conclusions,  we  think  vhat  r 
course  of  action  is  clear.  We  must  thoroughly  examine  the  questioi  t 
CATV  entry  into  the  major  markets,  and  authorize  such  entry  o/ 
upon  a  hearing  record  giving  reasonable  assurance  that  the  coi- 
quences  of  such  entity  will  not  thwart  the  achievement  of  the  cong!- 
sional  goals.  AVe  cannot  sit  back  and  let  CATV  move  signals  abou3 
it  wishes,  and  then  if  the  answer  some  years  from  now  is  that  CA" 
can  and  does  undermine  the  development  of  UHF,  simply  say,  "  i 
well,  so  sorry  that  we  didn't  look  into  the  matter." 

127.  We  iiave  focused  in  the  above  discussion  on  the  independt 
UHF  station.  But  as  interested  parties  such  as  Storer  have  stat , 
there  is  also  a  problem  with  respect  to  the  new  UHF  station  in  a  mar  t 
■with  two  VHF  stations.  The  UHF  station  does  not  necessai? 
obtain  a  full  line  of  network  programing  in  such  markets;  eit  t 
initially  or  for  a  considerable  period  of  time,  it  may  be  dependent  ti 
verj-  substantial  extent  on  nonnetwork  fare.  Further,  several  par.^ 
have  expressed  the  fe^r  that  because  of  CATV,  such  new  UHF  s,- 
tions  will  not  be  able  to  obtain  a  primary  network  affiliation.  P^ina ;, 
we  note  that  to  a  significant  degi-ee,  whether  rightly  or  wron^,, 
CATV  penetration  would  appear  to  have  a  discouraging  effect  on  en  f 
of  new  UHF  stations  (or  on  the  substantial  expenditures  wliich  ml 
be  made  for  the  high  tower  and  power  necessary  for  an  effect i 
operation).  Permittees  of  .several  new  stations  have  set  out  tl| 
fears  of  the  consequence  of  CATV  importation  of  distant  stations  it\ 
New  York,  Los  Angeles,  etc.     To  give  but  two  examples : 


2  F.C.C.  2d 


100 


CATV  777 

(i)  The  permittee  of  the  new  UHF  station  in  Sacramento  has  informed 
he  Sacramento  City  Council  that  the  importation  of  outside  signals  from 
5an  Francisco-Oakland  and  Los  Angeles,  as  proposed,  would  make  it 
mpossible  for  the  UHF  station  to  surTive  (joint  comments,  p.  15). 

(ii)  [Regardless  of  whether  .Terrold's  proposed  Jacksonville  CATV  sys- 
era  will  be  subject  to  carriage  and  nonduplication],  it  is  your  permittee's 
)elief  that  should  Jerrold  introduce  through  its  proposed  system  the  pro- 
crams  of  the  thjee  television  networks,  it  will  be  impossible  for  WJKS-TV 

0  obtain  the  network  affiliation  required  for  its  survival.  (Statement  of 
'lust  Craft  Broadcasting  Co.,  permittee  of  UHF  station  WJKS-TV,  Jack- 
onville,  Fla. ;  AM  ST  comments,  p.  71.) 

"babove  examples  are  not  cited  at  this  point  for  the  correctness  of  the 
<tnd&  taken  toward  CATV  penetration  in  the  particular  situation, 
iurather  for  the  attitude.^"  We  think  it  important,  in  view  of  the 
•ical  period  facing  UHF,  that  the  UHF  entrepreneur  be  given  a 
<)im  for  thorough  exploration  of  this  serious  problem. 

:  8.  The  contentions  of  some  of  the  parties  with  respect  to  pay-TV 
iilso  pertinent  here.  Several  parties  (e.g.,  ABC,  Westinghouse, 
'-^T)   have  stated  that  CATV,  particularly  if  it  succeeds  in  the 

'I-  cities,  can  readily  branch  out  into  pay-TV  (for  example,  by 
!  iiling  that  one  channel  will  be  "original"  programing  available 
1  for  a  specific  additional  charge — a  form  of  pay-TV  somewhat 
to  the  Bartlesville  experiment  in  1957-58).  The  parties  assert 
liether  or  not  pay-TV  is  desirable,  it  should  be  initiated  only 
.11-  lull  consideration  in  an  appropriate  proceeding  and  not  "come 
I  le  back  door"  through  CATV  operations  and  profits  based  on  the 
'  I  'f  the  broadcast  industry's  product. 

•  '.  Whether  a  form  of  pay-T^'  operation  will  result  from  CATV 

icertain  and  would  appear  to  dejiend  again  \ery  largely  upon  the 
-•'idi  factor,  particularly  in  the  larger  cities  which  would  naturally- 

!•  backbone  of  any  wire-pay-TV  operation.  But  we  would  agree 
i;    m   the  circumstances  its  authorization  should   stem  from  the 

iiiiission  (or  the  Congress)  after  appropriate  proceedings.    For, 

]i   is  involved  is  not  the  strictly  wire-pay-TV  proposals  such  as 

"iitly  attempted  in  California.     A  hybrid  C.VTV-pay-TV  opera- 

10  would  be  based,  in  an  integral  and  substantial  fasjiion,  on  use  of 

ridiast  signals    (to  provide  the  economic  base  for  the  pay-TV 

iiig"),  and  such  use  of  broadcast  signals  should  be  allowed  only 

1  -  found  to  be  in  the  public  interest.  We  have  petitions  now  under 
•  iteration,  which  seek  the  authorization  of  pay-TV  on  a  regular 
IS  using  broadcast  facilities,  perhaps  only  in  the  UHF  portion  of 
ii-lK'ctrum.  It  is  clear  that  until  resolution  of  the  very  important 
iM  V  issues,  pay-TV  operations  based  in  substantial  part  on  use  of 
III  least  signals  is  inappropriate.     Since  here  again  the  critical 

III  is  the  growth  of  CATV  in  the  larger  cities,  we  think  that  this 

lilcd  reason  for  the  policy  and  procedure  we  have  adopted,  since 

]  locedure  will  be  especially  applicable  to  such  cities.    We  intend 

0  xplore  thoroughly  the  relationship,  if  any,  of  proposed  CATV 

ipmting  in  the  larger  markets  and  the  development  of  pay-TV  in 

%  market.    This  is  a  matter  which  is  also  involved  in  part  II  of 

'Ve  note  also  that  the  contrary  opinion  has  been  expressed  by  some  new  UHF  en- 
teeneurs  (namely,  that  CATV  operation  will  aid,  rather  than  hurt  them). 
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this  proceedins:,  and  will  be  the  subject  of  a  specific  legislative  recc 
mendation  of  the  Commission.     See  paragraph  153,  infra. 

130.  We  believe  that  the  forepoinp  discussion,  showino;  the  seriM 
question  posed  by  the  potential  effect  of  very  substantial  CA" 
development  upon  UHF  development  and  the  possible  adverse  c 
sequences  to  the  public  interest,  demonstrates  the  need  for  the  ma- 
market,  distant  signals  policy  whicli  we  have  adopted.  Before  (■ 
cussing  that  policy  (see  pt.  3,  infra ) .  we  shall  turn  to  a  second  groi 
which  also,  in  our  judgment,  supports  the  need  for  the  policy. 

2.  Fair  competition 

181.  We  have  previously  discussed  this  "fair  competition"  groirj 
in  connection  with  the  nonduplication  requirement.  See  first  repp, 
paragraphs  52-57, 28  F.C.C.  683, 703-706.  That  discussion,  which  v* 
not  be  fully  repeated,  is  pertinent  here.  As  shown,  the  CATV  ind 
try  is  growing  at  a  tremendous  pace,  with  a  changing  nature  (en' 
into  major  markets,  with  12-  or  20-channel  systems,  brino:ing  the  sign', 
of  big  city  independents  such  as  those  of  New  York  and  Los  Angele'. 
If  the  CATV  should  achieve  substantial  penetration  of  these  cai 
munities  (50  percent  or  over),  the  residt  might  be  most  serious  ^ 
the  nev\-  UHF  independents  in  these  same  areas.  This  points  up", 
critical  consideration — that  the  nonduplication  requirement  will  be' 
virtually  no  assistance,  since  what  is  involved  is  tlie  establishment  a", 
healtliy  maintenance  of  independent  stations,  and  nonnetwork  syn 
cated  or  film  programing  is  not  di.stributed  on  a  simultaneous  natit" 
wide  basis.  We  therefore  shall  reexamine  the  fair  competit;^ 
considerations  in  the  context  of  the  present  problem — the  CATV  a~ 
UHF  trends  and  the  need  to  develop  a  policy  or  procetlure  because! 
these  trends.  ' 

132.  A  television  station  normally  obtains  the  right  to  exhibit  nij 
network  pi-ograms  by  oiitright  payments  to  program  suppliei-s,  frf, 
whom  the  station  usualh*  secures  the  exclusive  right  to  exhibit  tj 
programs  within  a  particular  geographical  area  and  for  a  particu! 
length  of  time.  This  exclusivity  reflects  the  judgment  that  presen'* 
tion  by  others  of  a  program  such  as  a  feature  film  within  the  statioi 
market  within  some  period  of  time  obviously  reduces  the  audience  a 
the  value  of  the  program  to  the  station.  As  we  noted,  the  amount  a. 
kind  of  exclusivity  that  can  be  created  is  restricted  by  the  antitf; 
laws.  But  those  laws  permit  the  creation  of  substantial  exclusivity  J 
a  normal  incident  of  the  program  distribution  process,  and  this  exc> 
sivity  is  maintained,  in  large  j>art,  through  the  operation  of  secti 
325  of  the  Communications  Act,  which  forbids  the  rebroadcasting ' 
any  station's  signal  without  the  con.sent  of  the  originating  station.   ^ 

133.  We  have  pointed  out  how  the  CATV  system  presently  star! 
outvside  of  the  above  program  distribution  process  (pars.  54-55,  fi 
report,  38  F.C.C.  at  p.  704 )  : 

[The  CATV]  has  not  been  fovuid  subject  to  the  requirements  of  sect. 
32.5.  [footnote  omitted]  It  does  not  compete  for  networli  affiliation,  nor 
access  to  syndicated  programs,  feature  films,  or  sports  events.  It  is  not  f  ■ 
cemed  with  bidding  against  competing  broadcasters  for  the  right  to  exhi 
these  programs  nor  with  bargaining  with  program  suppliers  for  time  8 
territorial  exclusivity.    Moreover,  because  the  distant  station  whose  sig 
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-f  is  carried  has  no  control  over  the  CATV's  use  of  its  signal,  the  question  of 
1,1  whether  a  program  should  be  exhibited  through  CATV  facilities  in  any  par- 
iff  ticular  market  cannot  be  the  subject  of  bargaining  or  agreement  between  the 

[distant  station  and  the  program  supplier — although  the  question  of  whether 
I  the  same  program  should  be  rebroadcast  in  that  market  by  a  television  station 
or  a  translator  can  be,  and  often  is,  the  subject  of  such  bargaining  and 
agreement. 

,This  is  not  the  usual  competitive  situation.  The  CATV  .system  and  the 
local  broadcaster  provide  the  public  with  access  to  the  same  basic  product — 
the  programs  created  or  sold  for  distribution  through  broadcasting  stations. 
The  broadcaster,  however,  must  himself  obtain  access  to  the  product  in  the 
program  distribution  market,  with  its  various  restrictions  and  conditions. 
The  CATV  oijerator  need  not  enfeer  this  market  at  all. 

34.  The  anomalies  which  result  from  this  situation  are  even  more 
ked  in  the  case  of  the  independent  station,  particularly  in  light  of 
recent  CATV  trend.  Procuring  attractive  programing  which  will 
rest  viewers  is,  of  coui-se,  the  most  vital  concern  of  the  new  UHF 

ependents.  For  example,  such  stations  may  bid  for  and  obtain 
lusive  rights  to  an  attractive  feature  film  package.  No  other  sta- 
in the  same  market  could  show  these  films — but  a  CATV  system, 
Lch  never  entered  the  bidding,  might  well  bring  in  these  same  films 
a  distant  market.  If  the  CATV  reaches  very  significant  propor- 
is — 50  percent  or  more,  the  result  is  the  loss  of  the  exclusive  right 
which  so  much  was  paid  and  upon  which  so  much  may  have  been 
:ed.  And  here  we  stress  again  that  without  the  financial  sustenance 
m  entertainment  programs,  a  station  has  no  adequate  economic  base 
erve  as  an  outlet  for  local  expression  for  all  the  people  in  its  service 
I. 

35.  Wlien  the  situation  is  viewed  on  an  overall  basis,  rather  than 
n  the  viewpoint  of  individual  programs,  the  result  is  equally  anom- 

s.  The  CATV  seeks  to  secure  as  great  a  number  of  subscribers 
X)ssible  in  these  major  markets,  aiming  for  a  figure  well  over  50 
cent  if  possible.     Since  the  people  in  these  markets  have  three  full 

ork  services,  it  seeks  to  attract  such  a  large  number  of  subscribers, 
arge  part,  by  bringing  in  the  independent  programing  of  distant 

city  stations  such  as  the  New  Yoi-k  or  Los  Angeles  independents, 
iit  obtains  such  programing  by  simply  paying  a  common  carrier 
)ring  to  it  the  signals  of  these  distant  stations  (or  by  itself  erecting 
11  antenna  on  an  appropriate  high  elevation  to  i-eceive  the  signals 

then  relay  them  with  suitable  amplification  along  the  way  to  the 
scriber).  The  new  UHF  station  also  seeks  to  attract  as  wide  an 
lience  as  possible  in  these  same  markets  by  bringing  in  attractive 
network  programing.  But  the  UHF  station  cannot,  either  by 
ins  of  a  common  carrier,  its  own  microwave  relay,  or  a  tall  anteima, 
ide  that  the  best  way  to  obtain  such  programing  is  simply  to  bring 
in  whole  or  in  part,  the  programing  of  the  New  York  independ- 
The  established  distribution  process  given  congressional  recog- 
ion  in  section  325(a),  proscribes  such  conduct.     (See  letter  to  Mr. 

fflfrtin  E.  Firestone,  dated  Dec.  16,  1965,  FCC  65-1107.)"    Both  the 

—1 

\«  another  example,  in  19G5.  station  KWOA  (iesired  to  rebroadcast  the  signal  of  station 
\  I  >  to  present  the  play-by-play  broadcasts  of  the  Minnesota  Twins'  baseliall  games. 
^1  iciii  WCCO  refused  rebroadcast  consent,  largely  becau.se  it  placed  a  good  signal  into  the 
It  in  question.  This  Commission  determined  that  in  view  of  WCCO's  response  and  the 
wiciilar  circumstances,  no  action  was  called  for.  See  letter  to  Mr.  James  J.  Wychor, 
Isd  July  22,  1965. 
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broadcaster  and  the  CATV  thus  have  the  same  objective— providi 
as  large  a  segment  of  the  public  as  possible  in  these  major  mark 
with  access  to  nonnetwork  programs.    The  question  therefore  ari  | 
why  the  CATV  should  operate  under  one  set  of  competitive  rules  a* 
the  broadcaster  under  an  entirely  different  set.    On  its  face,  this  co  ^ 
petitive  situation  would  appear  to  be  a  most  unfair  one. 


,,„.,„  .... (or  its  network)    .  .     --.    -  ,_  ^-^ 

programing  (see,  e.g.,  $37.,6  million  bid  for  CB.'^  for  tlie  2-year  rij 
to  show  NFL  football  games;  Broadcasting  Magazine,  Jan.  3,  1965, 
124) ;  even  then,  those  rights  are  at  times  circumscribed  by  blackc 
requirements  (during  liome  games) ,  and  other  conditions  permitted  ' 
Congress  or  the  antitrust  laws.  See,  e.g.,  Public  Law  ST-.'ini.  T 
broadcaster  must  operate  in  accordance  with  these  established  iiulust 
conditions.  But  the  same  sports  program  that  is  unavailal)le  to  t 
broadcast  station  is  presently  made  available  to  the  station's  au' 
ence  by  CATV  systems.  In  the  words  of  the  president  and  gene); 
manager  of  Wisconsin  Valley  Television  Corp.  (AMST  commei); 
attachment  B,  p.  10,  quoting  the  House  CATV  he<irings  on  U.K.  771 
p.  415): 

Another  serious  problem :  In  Wausau,  Wis.,  because  of  our  proximity 
Green  Bay,  WSAU-TV  is  blacked  out  of  the  Green  Hay  Packers  foott 
games.  This  I  can  understand  on  behalf  of  the  National  Football  League  £ 
the  Green  Bay  Packers  •  *  '.  I'm  not  allowed  to  carry  the  sames.  .\ny  ca 
system  can  reach  to  any  area  and  get  these  games — some  via  microwa 
Then  these  games  can  be  moved  into  WSAU-TV's  area.  Can  our  station 
on  a  Sund.Ty  without  the  football  game,  while  the  cable  system  is  runni 
big  ads  in  tlie  local  newspaper:  "Get  total  television  on  cable  television.' 

Now  I  would  like  to  deliver  total  television  but  becau.se  of  laws  and  ru 
and  regulations,  I'm  not  able  to  give  total  television.  The  cable  system,  w 
no  laws,  no  rules,  no  regxUations,  can  deliver  to  my  audience,  by  FCC  defl 
tion  of  tower  height  and  power,  much  more  television  than  I  can  deliver 
them  because  of  the  stricture  that  I  must  operate  under  •  •  *." 

137.  Tile  answer  is  sometimes  given  that  the  CATV  system  is  simj. 
a  master  TV  antenna,  and  therefore  on  this  ground  sliould  be  allow 
such  different  competitive  conditions.  But  this  answer  does  not  wil 
stand  analysis.  A  CATV  system  wliich  proposes  to  employ  niio 
wave  to  bring  in  signals  400  or  500  miles  away  is  not  a  master  T 
antenna  service.  It  cannot  seriously  be  argued  that  CATV  propos: 
to  bring  the  New  York  independents  to  Dayton  or  the  Tyos  Angeles  ; 
dependents  to  Dallas-Fort  Worth  represent  master  TV  antenna  ; 
rangements.  Nor,  whatever  its  validity  in  many  instances,  can  t 
argument  appropriately  be  made  when  a  very  tall  antenna  is  employ 
on  a  high  elevation,  with  many  miles  of  cable  and  electronic  irear' 
distribute  the  distant  signals.  In  any  event,  the  question  remains: 
the  distant  signal  is  freely  available  for  use  in  the  area,  as  the  CAT 
argues,  why  is  i!  not  just  as  freely  availal)!e  for  use  by  the  liroadcf 
SLiilions  in  the  area  (e.g.,  through  a  tall  antenna  on  a  high  elevatioi 
Clearly,  however,  it  is  inconsistent  with  all  notions  of  propriety  to  s 
that  a  Philadelphia  or  Baltimore  X^^IIF  station  may  make  whatCA 
use  it  desires,  without  permission  or  payment  of  the  programing  ci 
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over  the  New  York  independents.     See  section  325(a),  and  its 
ilative  history.     The  result  of  such  "freedom  of  access"  would  be 

inequitj'  and  chaos. '^- 

*8.  Here  again  we  have  reached  no  final  determination  but  rather 

_'}  concluded  that  this  is  a  question  warranting  thorougli  explora- 

0  in  the  hearing  process.     It  may  be  that  whatever  the  disparate 

ditions  for  operation,  there  is  no  need  for  concern  because  the 

|i?V  will  not  significantly  affect  the  development  or  healthy  mainte- 

jje  of  UHF  television  broadcast  service.     But  as  stated  we  cannot 

e  that  determination  on  the  record  now  before  us.     It  follows  that 

[his  ground  also,  thei-e  is  need  for  a  procedure  pegged  to  full  explo- 

bn  of  the  issue  in  the  context  of  an  evidentiai-y  liearmg. 

ihe  major  marlcet^  distant  signal  policy,  and  procedure 
J9.  We  have  previously  found  that  CATV  can  make  an  important 
Iribution  to  the  public  interest,  and  we  adhere  to  that  judgment. 
[''V,  along  with  other  auxiliary  services,  has  made  a  significant 
ribution  to  meeting  the  public  demand  for  television  service  in 
s  too  small  in  population  to  support  a  local  station  or  too  remote 
istanco  or  isolated  by  terrain  to  receive  regular  or  good  off-the-air 
jtion.     It  has  also  contributed  to  meeting  the  public's  demand  for 
reception  of  multiple  program  choices,  particularly  the  three 
network  services.     In  thus  contributmg  to  the  realization  of  some 
le  most  important  goals  which  have  governed  our  allocations 
ning,  CATV  has  clearly  served  the  public  interest  "in  the  larger 
more  effective  use  of  radio."     And,  even  in  the  major  market, 
e  tliere  may  be  no  deartli  of  service   (e.g.,  Philadelpliia,  with 
5  full-time  network  services,  and  four  independent  UHF  stations 
■,r  on  the  air  or  authorized),  CATV  may,  we  recognize,  increase 
ing  opportunities,  either  by  bringing  in  programing  not  other- 
available  or,  what  is  more  likely,  Tjringing  in  programing  locally 
able  but  at  times  different  from  those  presented  by  the  local 
ons.     But  this  contribution  (and  related  ones  such  as  better  recep- 
etc.)  should  not  be  made  at  the  expense  of  liealthy  maintenance 
HF  operations.     We  have  reached  no  determinat  ion  on  this  criti- 
latter.     Eatlier,  we  have  decided  that  a  serious  (question  is  pre- 
d  wliether  CATV  operations  in  the  major  markets  may  be  of 
nature  or  significance  as  to  have  an  adverse  economic  impact 
the  establishment  or  maintenance  of  UHF  stations  or  to  require 
stations  to  face  substantial  competition  of  a  patently  mifair 
re.     We  liave  also  indicated  our  concern  with  the  relationship, 
y,  of  proposed  CATV  operations  on  the  large  markets  and  the 
(viloi)ment  of  pay-TV  in  those  markets. 

11  Our  policy  and  implementmg  procedure  are  therefore  ad- 
et'd  squarely  to  these  serious  questions.    The  basic  thrust  of  con- 


•^  If  answer  that  the  CATV  does  not  have  a  "free  ride"  in  view  of  the  cost  ot  the  cable 

misses  the  point,  since  the  cost  of  the  disseminating  system  is  no  basis  for  exemp- 

Mi  observance  of  the  fundamental  distril)ution  process  by  which  the  program  prod- 

M.iiiied.     Both  the  CATV  and  the  UHF  station  have  substantial  costs  of  construc- 

I     iiritenance  and  operation.     Thus,   the  most  recent  UHF  station  in  Chicago,  111.,  had 

■'   iiiK'tion  cost  ot  about  $3,000,000,  with  substantial  estimated  yearly  operating  ex- 

i^.  including  those  sums  allocated  to  programing  costs.     The  UHF  station  cannot  ap- 

Mate  the  programing  of  the  New  Yorli  independents,  without  consent  or  payment,  no 

it  -  wliat  its  costs  are. 
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gressional  policy  in  the  Communications  Act  is  to  resolve  sn 
important  questions,  in  the  context,  of  appropriate  evidentiary  he 
ings,  before  consequences  possibly  adverse  to  the  public  inteil 
develop.  (Cf.  sec.  309  of  the  Communications  Act.)  We  think  1 1 
that  policy  should  be  applied  to  this  situation.  We  have  determiij 
that  we  have  jurisdiction  over  CATV  necessary  to  carry  out  the  p'. 
visions  of  the  Communications  Act  (such  as  sees.  1,  4(i),  303  (, 
(g),  (r),  (s),  and  307(b)).  It  is  important,  we  think,  to  exen! 
that  jurisdiction  with  respect  to  CATV  operations  in  the  major  in 
kets,  so  as  to  insure  that  such  operations  will  be  consistent  with  ; 
public  interest.  And  to  accomplish  this,  it  is  necessary  to  exam'; 
thoroughly  such  operations  before  they  become  established  or  t| 
entrenched.  Once  entrenched,  it  is  difficult,  if  not  wholly  impra  • 
cable  in  the  light  of  the  disruption  which  would  result,  to  take  eti- 
tive  action  or  to  attempt  to  roll  back  the  situafion,  if  it  should  devei 
or  be  shown  that  the  CATV  operation  is  inconsistent  with  the  puli 
interest. 

141.  We  shall  accordingly  follow  a  procedure  whereliy  the  signa'1 
a  television  broadcast  station  shall  not  be  extended  beyond  its  grad  ] 
into  the  top  100  major  markets  (as  ranked  by  AEB  on  the  basifl 
net  weekly  circulation  of  the  largest  station  in  tlie  market)  bi 
CATV  system  which  has  obtained  a  franchise  for  operation  in  si 
a  market,  except  upon  a  showing  made  in  an  evidentiary  hearing  1 1 
such  operation  would  be  consistent  with  the  public  interest,  and  par- 
ularly  the  establishment  and  healthy  maintenance  of  UIIF  felevifi 
broadcast  service.  In  this  way,  the  Commission  will  be  able  to  expl:! 
in  depth  the  details  of  the  proposed  CATV  operation,  the  market \ 
.studies  which  have  been  made  relating  to  it  (by  either  the  CA' 
or  broadcast  groups  in  the  area),  the  present  and  potential  pict^ 
as  to  television  broadcasting  in  the  market,  the  j^ositions  and  sliowi  < 
of  the  interested  CATV  and  broadcast  parties,  the  possible  plan.-i 
potential  of  the  proposed  CATV  operation  for  pay-TV,  and  otl 
important  facets.  After  such  ex]^)loration,  the  Commi.ssion  will  h\ 
a  position  to  make  an  informed  judgment  directed  to  the  facts  c1 
particular  case. 

142.  AVe  believe  that  the  procedure  which  we  have  adopted  is ; 
and  best  suited  to  promote  the  public  interest,  taking  into  acco' 
both  the  development  of  (he  broadcast  and  tiie  CATV  industries.; 
is  in  line  with  the  urging  of  several  parties  that  what  is  iummUmI  is  i 
evidentiary  hearing,  ■\\niile  the  hearing  urged  has  usually  been  : 
of  an  overall  nature,  we  believe  it  best  to  consider  these  import  ,t 
matters  in  the  context  of  the  particular  request  and  the  particil 
situation. 

143.  We  recognize  that  the  evidentiary  hearing  may  consume  s(* 
significant  period  of  time.  Rut  as  stated,  the  public  i'ntei-est  reqii  i 
thorough  exploration  of  the  very  important  issues  raised:  they  can^ 
be  sloughed  aside  or  the  answei-s  lightly  assumed.  Further,  thei- 
quirement  for  an  evidentiaiy  hearing  lias  been  confined  to  the  i 
100  markets,  where  there  is  generally  no  dearth  of  service  and  i* 
UHF  services  are  coming  on  the  air.  For  example,  in  Philadelp  i, 
there  are  three  VHF  network  affiliated  stations,  thi-ee  UIIF  ii  '■ 

2  F.C.C.  2d 

106 


CATV  783 

}5cdents  on  the  air,  with  a  fourth  authorized.  In  the  markets  below 
]0,  where  there  may  be  a  greater  present  need  for  additional  tele- 
^ison  service,  the  general  requirement  for  evidentiary  hearing  is  in- 
a.]|^licable.    See  paragraph  146,  infra. 

14.  We  have  selected  the  top  100  markets  for  special  attention 
lieiuse  it  is  in  these  markets  that  UHF  stations  or  wire  pay -TV 
lia?d  upon  CATV  operations  are  most  likely  to  develop  and  therefore 
lb' problems  raised  are  most  acute. "^  Further,  as  noted,  any  delay  in 
toimencement  of  CATV  operation  because  of  the  necessity  for  evi- 
clEtiary  hearings  is  mitigated  by  the  consideration  that  these  markets 
^erally  have  a  considerable  amount  of  presently  available  and 
(ttspective  new  service.  Finally,  the  top  100  markets  include  roughly 
itC^ercent  of  the  television  homes  in  this  counti-y.  Our  policy  there- 
fob  focuses  on  the  critically  important  areas. 

|45.  Admittedly,  there  can  be  substantial  problems  atlecting  the 

[n'llic  interest  where  the  CATV  system  proposes  to  extend  the  signals 

ofjroadcast  stations  beyond  the  grade  B  contour  into  areas  below 

'  h  top  100  markets.     But  there  are  differences  between  the  two  situa- 

in>  which  call  for  different  procedures.    In  markets  below  the  top 

jC,  the  independent  UHF  (or  VHF)  station  is  much  less  likely  to 

dfelop;  the  stations  in  such  markets  are  apt  to  be  three  or  less  in 

Diiiber  and  network  affiliated.    This  means,  in  turn,  that  the  non- 

Inlication  provision  is  effective  (since  network  pi'ogi-aming  will  be 

licantly  involved),  and  protection  of  a  station's  network  pro- 

ing  should  contribute  very  substant  ially  to  insuring  its  continued 

lity.    It  would  appear  that  network  programing  will  continue 

'  '<■  available  in  such  markets;  in  the  unlikely  event  that  such  pro- 

'uiiing  becomes  unavailable  because  of  CATV  im])act,  there  would 

■'■r  to  be  other  a])propriafB  remedial  action  which  can  be  taken. 

iei\  it  is  in  the  markets  below  100  tliat  thei-e  may  be  underserved 

where  CATV  can  make  its  most  valuable  and  traditional  con- 

I  ion.     Indeed,  the  market  division  which  we  adopt  is  really  a 
M)n  between  CATV  in  its  traditional  sense  and  the  new,  revolu- 

i  iMiy  facet  of  CATV,  as  posed  by  its  entry  into  the  major  markets. 
h<  the  latter  which  peculiarly  requires  the  most  thorough  examina- 

II  the  context  of  an  evident  iary  hearing. 

.  We  think,  therefore,  that  a  fair  compromise  is  to  draw  the 

1-  to  special  attention  (i.e.,  evidentiary  hearings)   at  the  100th 

.  :  ..■'t,  and  below  that  point,  simply  to  take  such  action  as  may  be 

s.me  question  m.'iy  ariso  as  to  whether  n  partieiilar  system  is  located  in  a  marliet  cora- 

iiM\itIiin  the  top  100.      For  clarifieation.  we  have  specified  tliat  tlie  above  provisions  are 

i|iir:il)le  to  a  CATV  located  in  a  oomniiinity  corainj:  within  the  predicted  srrade  A  contour 

ii  ■  ■    station  in  one  of  tlie  top  100  niarlvets.      We  liave  employed  the  praVle  A  contour  of 

ii(tn  since,  while  stations  often  are  located  at  different  sites  or  have  different  powers 

ills  (and  thus  different  A  contours),  these  jjradi^  A  service  ai'eas  in  the  same  market 

".'  ..  lendency  of  becoming  fairl.v  close  to  one  another  over  a  period  of  time.      In  any  event. 

wthink  that  this  is  an  appropriate  criterion  since  It  encompasses  the  essential  area  upon 

w<-li  new  UHF  broadcast  operations  in  the  market  would  be  based,  without  including  the 

"^■';   liti-ger  areas  falling  within  the  grade  B  enntours,  as  has  been  urged  by  some  in  this 

iing.      Because  our  effort  is  to   carve  out  such   an  essential  area  upon   which   new 

'  velopment  would  be  vitally  based,  we  have  employed  the  predicted  grade  A  contour  : 

1  he  predicted  contour  should  also  have  the  advantage  of  definiteness  and  easier  ad- 

ition.      In  the  unusual  instance  where  the  requirement  may  be  inappropriate,  waiver 

-ought.      Where  a  CATV  system  is  located  within  the  top  100  markets  when  a  hear- 

i'mnienced.  the  hearing  will  be  continued  even  if  these  markets  change  in  a  subse- 

\1!B  rating.      We  note  that  the  1963  ARB  listing  makes  no  change  in  the  1964  list- 

ilie  top  100  markets  except  as  to  relative  standing  within  the  100. 
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necessary  in  the  public  interest,  upon  appropriate  petitions  bringi 
substantial  questions  to  our  attention.  See  paragraph  98.  "\^^e  shi 
not  necessarily  hold  evidentiary  hearing  in  connection  with  such  pe 
tions  in  the  smaller  markets.  Such  hearings  could  be  a  consideral 
burden  both  upon  the  CATV  operation  and  the  broadcaster  in  tht 
small  commmiities.  See  paragraph  78,  fii-st  report,  38  F.C.C. 
page  714.  Indeed,  the  hearing  might  thwart  the  initiation  of  need 
service.  Therefore,  while  heai'ings  might  be  held  in  some  instanci 
we  have  devised  flexible  procedures  generally  to  treat  expeditious 
petitions  or  requests  involving  the  markets  below  100,  since  we  n 
ognize  that  to  hold  hearings  upon  each  such  petition  or  request  mig 
be  burdensome  to  all  parties  involved  and  to  the  public.** 

147.    The  question  of  grandfathering. — On  February  15,  1966,  v 
issued  a  public  notice  giving  the  essence  of  our  determination  in  tl, 
respect.    Systems  not  yet  in  operation  on  February  15,  1966,  and  pr, 
posing  to  extend  tlie  service  of  a  station  beyond  its  grade  B  conto 
into  one  of  the  top  100  markets  will  come  within  the  scope  of  our  maj, 
market  procedure,  and  must  make  the  necessary  showing  in  an  e\ 
dentiary  hearing.     In  view  of  the  ver}-  great  desirability  of  avoidii 
the  disruption  stemming  from  action  applicable  to  an  ojicratingsyste 
and  the  strong  public  interest  considerations  underlying  our  polio, 
we  tliink  good  cause  exists  for  immediate  effectiveness  of  tiic  maj] 
market  rules  upon  their  publication,  as  suggested  by  some  of  tlie  partii 
A  line  must  be  drawn  as  to  "grandfathering,"  and  we  believe  it  appr 
priate  to  do  so  upon  th.e  basis  of  operation  on  the  date  of  tlie  pub! 
notice.     A  system  which  has  gone  into  operation  by  extending  signa 
beyond  their  grade  B  contour  to  subscribers  in  the  top  100  markets  f 
the  first  time  after  that  date,  would  be  subject  of  a  cease-and-desi 
proceeding."*^     Since  we  shall  not  "grandfather"  systems  coming  in 
operation  after  February  15,  lOOG,  the  effectiveness  of  our  action,  pra 
tically  speaking,  is  geared  to  that  date.    We  could  follow  normal  pr 
cedure  and  wait  until  'M)  days  after  publicaticm  in  the  Feileral  Kogist, 
to  proceed  against  systems  commencing  operation  after  February  1 
1966,  in  the  top  100  markets.    But  we  do  not  believe  that  this  hiatit 
would  serve  any  useful  purpose  or  the  public  interest.     For,  in  tl 
interval,  a  system  might  commence  operation  after  the  February  ':, 
date  and  make  "drops"  to  a  significant  number  of  subscrilx'rs,  all « 
whose  CATV  service  could  be  ended  when  the  Commission  institute 
cease-and-desist  proceedings  as  to  the  CATV  operation.     In  tiie  ci 
cumstances  here,  where  "grandfatliering"  is  pegged  to  tlie  February  1 
date,  we  think  that  orderly  procedure  and  the  desirability  of  avoidii! 
disruption  as  much  as  possible  call  for  immediate  Commission  actioj 

"As  previously  stated  (n.  51.  first  report.  3  F.C.C.  at  p.  Tl.*)).  we  will,  as  required 
the  Conimunlcntlons  Act  and  consistently  with  Its  procedural  spoclflcatlons  (e.p..  sec.  309 
examine  any  question  raised  In  connection  with  Individual  microwave  applications  wbl 
bears  on  the  public  Interest  In  the  particular  applications  Involved. 

"We  recognize  that   this  may   catch  some  systems  just  prior  to  the  commencement   , 
operation.     But  this  will  always  be  true  in  the  case  of  any  policy  in  this  area,  and  In  at 
event,  It  the  policy  Is  to  be  effective  and  achieve  the  above  described  goals,  It  must 
Implemented  Immediately.     We  also  point  out  that  parties  have  known  of  the  roinmisslPD 
proposals  for  a  major  market  procedure  since  Apr.  23.  1965   (and  of  the  eouutcrproposa 
since  July  26.   1965).     The  noticf  expressly  "•    •    •   put  all  persons  «ho  now  operate 
who  propose  to  operate  CATV  systems  on  notice  that  CATV  operations  may  be  subject 
Commission  regulation  of  the  nature  Indicated,  whether  microwave  Is  used  or  not"  (notic 
par.  C.").  1  FCC  2d  at  477).     Finally,  In  the  unusual  case,  we  can  consider  the  matter  upi 
petition  for  waiver. 
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l^lier  than  the  Commission  -waiting  passively  on  the  sidelines  for  the 
ifday  period  to  expire.  Good  cause  therefore  exists  to  make  the  lailes 
,0  tlie  major  market  procedure  etl'ective  upon  publication,  so  that 
may  proceed  forthwith  against  any  system  operating  in  contraven- 

of  tiiose  rules."'' 

48.  The  essential  purpose  of  our  policy  is  to  take  hold  of  the 

ure — to  insure  a  situation  where  we  or  the  Congress,  if  it  chooses, 

make  the  fundamental  decisions  in  the  public  interest  upon  the 

i';is  of  adequate  knowledge.     So  far  as  the  application  of  our  major 

rket  distant  signal  policy,  we  do  not  intend  to  disrupt  the  existing 

ation,  by  withdrawing  from  any  CATV  subscriber  any  signal  which 

was  receiving  as  of  Febiiiary  15,  1966,  in  the  top  100  markets  or 

ich  he  is  presently  receiving  in  other  markets."'     Based  on  our 

erience,  we  regard  such  a  withdrawal  as  impractical  and,  in  any 

nt,  we  note  that  we  have  not  made  any  basic  policy  judgment  which 

Id  warrant  such  undue  disruption.     We  therefore  shall  "'grand- 

iher"  all  systems  which  were  in  operation  upon  February  15,  1966 

e  release  date  of  the  above  mentioned  public  notice),  to  the  extent 

t  such  systems  need  not  make  the  showing  in  section  74.1107  to 

tinue  to  carry  to  subscribers  signals  beyond  their  grade  B  contour, 

ich  were  being  supplied  to  those  subscribers  on  that  date.     But  any 

adition  of  a  new  distant  signal  on  an  existing  system  in  the  top 

'  I  arkets  would  come  within  the  major  market  policy. 

'.  The  foregoing  dealt  with  grandi'atliering.     We  turn  now  to 

ijuestion  whether  systems  extending  signals  beyond  their  grade 

"iitour  on  February  15,  1966,  into  one  of  the  top  100  markets,  are 

iitinue  to  add  subscribers  in  new  geographical  areas.     Such  sys- 

I  ,  which  may  recently  have  gone  into  operation  without  regard  to 

(  Ommission's  explicit  notice  of  the  pendency  of  the  paragraph 

■  I  1  oposal,  may  have  relatively  few  subscribers.     In  view  of  the  pub- 

I  merest  considerations  upon  which  our  policy  is  based,  we  do  not 

•  a  that  such  a  system  should  be  allowed  to  expand  from  a  few 

and  subscribers  in  one  pnvt  or  suburb  of  a  community  to  the  po- 

i    il  of  hundreds  of  thousands  throughout  the  entire  community, 

I  (1  there  has  been  resolution  of  the  serious  issues  presented  (in  an 
ilrntiary  hearing)."*  AVhile  there  may  be  a  disruptive  factor  in 
ling  CATV  growth  in  the  particular  circiunstances  which  should, 

>urse.  be  taken  into  accoimt,  we  believe  that  if  at  all  practicable, 

I  Mpriate  geograpliical  areas  should  be  delineated,  with  the  CATV 

>■:  I  h  limited  to  such  areas  until  resolut  ion  of  the  issues.     The  prob- 

ti  lalls  for  case-by-case  judgment  in  the  particular  communit}'  as  to 

I  IVasibility  of  action  along  the  foregoing  lines  and  the  appropriate 

j:ii:raphical  area  or  areas.     Our  judgment  will  therefore  be  made 

II  )ii  the  petition,  if  any,  of  the  local  broadcaster (s)  objecting  to  the 


Similar  good-cause  grounds  are  applicable  to  the  provision  of  the  rule  dealing  with 
mkpfs  ranked  below  the  100th  (74.1107(c)).  since  the  public  interest  would  not  be  served 
llfperniittine  situations  to  continue  to  develop  which  raise  substantial  questions  and  may 
Hilt  in  either  disruption  of  service  or  in.ibility  to  take  an  otherwise  desirable  action 
btaise  of  the  factor  of  disruption.  We  shall  also  make  effective  upon  publication  the 
pi-edural  provisions    (sees.   74.1105.  74.1109)    which  relate  to  sec.  74.1107. 

,As  to  the  application  of  our  carriage  and  nonduplication  rules,  see  pars.  49.  68,  106. 
i.And  certainly  where  a  new  franchise  or  amendment  of  an  existing  franchise  after 
P-.  15,  1966.  to  operate  or  extend  the  operation  of  the  CATV  system  in  the  same  general 
an  is  involved,  the  requirement  of  an  evidentiary  hearing  will  be  applicable. 
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geographical  extension  of  tlie  CATV  system  to  new  areas,  and  n 
sponses  thereto.  The  petition  may  also  request  temporary  relief  in  tl 
event  an  evidentiary  liearing  is  found  to  be  appropriate;  the  Commi 
sion  will  determine,  upon  the  basis  of  the  showing  and  responses 
the  particular  case,  whether  such  temporary  relief  is  called  for,  ai 
if  so,  its  nature.  In  view  of  the  nature  of  the  problem,  the  Commissic 
will  give  expedited  treatment  to  petitions  in  this  area.  Finally,  \ 
wish  to  stress  one  important  facet :  We  have  previously  put  all  partii 
on  notice  as  to  the  pendency  of  our  proposal  and  have  now  put  parti 
on  notice  that  there  should  not  be  exi)ansion  of  major  market  systen 
from  a  few  thousand  subscribers  to  a  very  substantial  numbei-  of  sii- 
scribers  until  resolut  ion  of  the  public  interest  issues  posed.  We  expe 
CATV  operators  to  heed  this  notice  and  not  to  attempt  to  circumvej 
orderly  consideration  of  any  petition  in  this  respect  by  an  extraord 
nary  effort  to  wire  up  the  community  or  a  substantial  portion  of  i 
In  any  event,  we  are  requiring  the  submission  of  data  showing  tl 
extent  of  construction  of  the  system  as  of  February  lo,  19()fi.  Whi 
we  expect  the  ordinary  wiring  operations  to  have  continued  since  tlu 
date,  any  extraordinary  wiring  efforts  or  entry  into  patently  ne 
geographical  areas  (e.g.,  extension  of  a  system  from  a  suburb  into  tl 
main  community)  will  be  at  the  risk  of  the  system  and  will  not  1 
accorded  weight  in  the  judgment  to  be  made.  ! 

150.  As  we  gain  more  knowledge  in  this  important  area,  particular'^ 
from  the  hearings  being  held,  we  shall  revise  or  terminate  the  proc! 
dure,  as  the  experience  iiulicates.  The  [)resent  rules  are  our  best  judj' 
ment  of  what  I  lie  public  interest  now  calls  for.  AVe  recognize  that  tlu 
may  not  perfectly  fit  every  situation,  and  repeat  that  should  they  1 
inadequate  or  unduly  burdensome  in  individual  cases,  special  actic 
or  waiver  can  be  obtained  upon  an  appropriate  showmg.  Unitt 
States  V.  Stover  Broadcasting  Co.,  351  U.S.  102. 

151.  Finally,  we  stress  that  the  rules  do  not  halt  CATV  service  c; 
growth.  With  the  possible  exception  of  the  applicability  of  our  ca 
riage  rules  (see  par.  66),  the  CATV  viewing  public  will  not  bed' 
prived  of  any  distant  signal  service  which  it  was  receiving  as  of  Febrt 
ary  15,  1966.  CATV  will  not  be  pre<'luded  from  bringing  new  scrvi( 
to  underserved  areas  or  from  bringing  better  reception  in  cities  sue- 
as  New  York.  With  possibly  only  the  rarest  exce[)tion,  (^ATV  activit' 
which  does  not  involve  extension  of  a  signal  beyond  its  grade  15  contov 
may  freely  continue."^  CATV  e.xpansion  into  markets  below  tl' 
top  100  may  also  continue  and  will  be  the  subject  of  CominissiC' 
scrutiny  only  upon  petition  in  a  particular  case.  Thus,  we  have  cop 
fined  our  special  attention  to  the  area  of  most  concern — the  top  IC 
markets  where  UIIF  stations  are  most  likely  to  be  coming  into  exis 
ence.  And,  in  line  with  our  present  general  policy  in  dealing  wit 
microwave  applications  (see  par.  49,  notice,  1  F.C.C.  2d  at  p.  471'; 

"If  two  major  markets  each  faU  within  one  another's  grade  B  contour  (e.c..  WashlnEtc 
and  Baltimore),  this  does  not  mean  thnt  there  Ir  no  question  as  to  the  carriase  liy  a  Ball 
more  CATV  system  of  the  slirnals  of  Washlnfrton  :  for  In  dolnp  so  and  thus  equallzlnff  tl 
quality  of  the  more  distant  Washington  signals.  It  might  be  changing  the  viewing  habi 
of  the  Baltimore  population  and  thus  affecting  the  development  of  the  Baltimore  Indppen 
ent  I'HF  station  or  stations.  Such  Instances  rarely  arise,  and  can.  we  think,  be  dealt  wli 
by  appropriate  petition  or  Commission  consideration  In  the  unusual  case  wliere  a  proble 
of  this  nature  might  arise. 
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wihave  specified  no  "freeze"'  but  ratlier  a  full  exploration  of  the  facts 
OBach  case,  so  that  we  may  make  an  informed  judgment  on  this  most 
u^^ortant  question.  We  believe  that  this  is  a  reasonable  way  to  pro- 
oed,  and  that  the  public  interest  requires  no  less  a  procedure. 

52.  Legislative  proposals. — The  foregoing-  discussion  treated  mat- 
tes in  part  I  and  paragraph  50  of  the  notice  of  proposed  rulemaking. 
Tj3  remaining  matters  in  part  II  of  the  notice  will  be  considered  on 
cl:  basis  of  the  comments  filed  in  that  part  and  the  experience  gained. 
Ff  the  reason  also,  this  report,  is  designated  as  tlie  second  report. 
\^)  turn  now  to  a  brief  discussion  of  the  legislative  jiroposals  which 
wibelieve  are  desirable. 

1 53.  There  are  four  areas  which  we  shall  urge  to  the  Congress  as 
*ticularly  warranting  its  attention : 

M      (i)  As  we  stated  in  the  notice,  we  are  clearly  concerned  here  with  new 

!  I  and  important  questions  of  policy  and  law  in  the  communications  field. 

We  therefore  state  again  that  we  would  welcome  congressional  guidance  as 

ti>  policy  and  congressional  clarificati(m  of  our  authority  in  all  respec'ts  in 

this  field.     See  notice,  paragraph  .31,  1  BX'C  2<1  at  page  40.'). 

(U)  We  believe  that  congressional  consideration  of  the  pay-TV  aspects 
of  CATV  is  particularly  called  for.  For  the  reasons  stated  in  paragraphs 
12S-12f),  we  shall  urge  that  Congress  prohibit  the  origination  of  program  or 
other  material  by  a  CATV  .sy.stem,  with  such  limitations  or  exceptions  as  are 
deemed  appropriate.  A  hybrid  CAT\'-pay-TV  operation  would  be  based, 
in  an  integral  and  substantial  fashion,  on  use  of  broadcast  signals,  and  such 
use  of  the  broadcast  industry's  signals  would  api)ear  to  be  both  inequitable 
.iiid  inconsistent  with  the  public  interest.  It  is  inequitable  because  it  is 
clearly  unfair  to  use  the  broadcast  indu.stry's  product  as  a  basis  for  wire-pay- 
TV  operation  which  could  adversely  effect  that  industry  or  indeed  supplant 
it.  More  imix>rtant,  were  wire-pay-TV  to  supplant  free  television  broadcast 
service,  it  would  be  inconsistent  with  the  public  interest,- since  it  would  mean 
that  the  public  would  receive,  at  least  in  large  part,  the  same  .service  it  now 
does,  but  for  a  fee.  Finally,  we  are  considering  petitions  seeking  the  au- 
thorization of  pay-TV  in  the  broadcast  spectrum. 

(iii)  We  believe  that  Congress  should  consider  whether  there  should 
lie  a  provision  similar  to  section  325(a)  applicable  to  CATV  systems  (i.e., 
whether,  to  what  extent,  and  under  what  circumstances  CATV  systems 
should  be  required  to  obtain  the  consent  of  the  originating  broadcast  station 
I'lir  the  retransmission  of  the  signal  by  the  CATV  system).  We  have 
described  the  presently  anomalous  conditions  under  which  the  broadcasting 
and  CATV  industries  compete.     See  paragraphs  131-138.™     Several  parties 

—I 

The  problem  is  further  pointed  up  by  the  recent  controver.sy  involving  the  telecasting 
ii:iin  of  the  Notre  Dame  home  or  away  games  b.v  .station  WNDU-TV,  South  Bend,  Ind. 
ti  tter  to  Mr.  Asa  S.  Bushnell,  dated  Oct.  2S.  1965.  public  notice,  dated  Oct.  29.  19G5, 

7.5429.      Under  the  NC.\A  television  regulations,   the  station  was  allowed   to  tele- 

:i   >ui;h  games,  but  permission  to  do  so  was  temporarily  withdrawn  because  C.\TV  sys- 

'■ !,  without  WNDtJ-TV's  consent,  would  then  piclf  up  the  station's  signal  and  carry  it  to 

v^  not  coming  within  the  regulations.      The  NCA.\  television  committee,  while  it  is  con- 

HiiiL'  to  stud.v  the  matter,  recently  adopted  a  new  regulation  stating: 

\n>'   televising  privilege  granted  under  article  XIII    (a  or  b).   or  XV  shall  apply  ex- 

'  ly  to  the  station  or  stations  specified,  and  shall  be  limited  to  such  station  or  sta- 

•Vny  extension  of  such  an  authorized  telecast  or  its  stipulated  urea  of  coverage  b.v 

'■f  commercial  microwave,   cable,  or  community  antenna  television   operation  shall 

ii~trued  as  a  violation  of  the  rights  accorded,  and  shall  preclude  favorable  considera- 

"    "f  further  authorizations  of  this  nature.      (Report  of  the  1965  NCAA  television  com- 

li  .'■.  .Tan.  10-12,  1966.  p.  .31)." 

'■1-  this  unusual  situation,  the  local  broadcast  station  could  lose  the  opportunity  to 
'I  'lit  a  program  of  great  interest  to  its  area  (as  the  NCAA  plan  recognizes  in  its  regula- 
i'^t.  because  C.\TV  systems  over  which  it  has  no  control  carry  the  program  beyond  the 
^I  ilied  local  area  (conceivably  for  hundreds  of  miles). 

.uleed,  the  anomalous  conditions  could  have  an  adverse  effect  on  development  of  new 
prrram  sources.  Multiple  owners  such  as  Westingbouse  or  Metromedia  have  undertaken 
soe  development  of  new  programs;  this  endeavor  promotes  the  public  interest  by  increas- 
in'the  programs  available  and  diversifying  their  sources.  But.  as  Westingbouse  points 
01  the  undertaking  is  a  difBcult  one.  which  might  not  he  sustained  if  the  programs  are 
bi|ight  into  the  major  markets  by  C.^TV  systems  of  significant  size  or  impact,  thus  dimin- 
isng  or  ending  the  opportunity  for  the  sale  of  the  programs  in  these  markets.  The  same 
co.;ideration  might  be  pertinent  in  the  case  of  the  development  of  a  fourth  network. 
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such  as  NBC  have  urged  that  a  section  325(a)  approach  would  obviate  i 
need  for  much,  if  not  all,  of  the  Commission  regul.itions  in  tliis  nrea  a 
vpould  serve  the  public  intorpst.  We  are  not  in  a  position  lo  stale  wliethf 
section  325(8)  approach  would  be  effective  and  fully  consistent  with  i 
public  interest.  We  think  that  this  is  a  matter  warranting  congressioi 
(and  Commission)  consideration,  including  such  aspects  as  how  a  " 
transmission  consent"  requirement  would  fiuiction  as  a  i)ractical  matti 
whether  systems  In  small  commimities  should  be  dealt  with  six-cially,  a 
whether  grandfathering  is  appropriate  and  the  nature  of  any  such  gra 
fathering. 

(iv)   Finall.v.  Congress  will  be  asked  to  consider  the  appropriate  n 
tionship  of  Federal  to  State-local  jurisdiction  in  the  CATV  lield,  with  p. 
ticular  reference  to  initial  franchising,  rate  regulation,   and   extension 
service. 

CONCLUSION 

154.  Authority  for  adoption  of  these  rules  is  contained  in  sectic! 
1,  4(i),  303,  307(b),  308,  and  309  of  the  Communications  Act.  1 
wish  to  stress  particularly  the  provisions  of  section  1  that  the  jjenev 
purpose  of  the  act  is  to  "maintain  the  control  of  the  United  States  o\' 
all  the  channels  of  interstate  and  foreicn  radio  transmission  *  *[ 
under  licenses  granted  by  Federal  authority":  of  section  303(h),  *l 
establish  areas  or  zones  to  be  served  by  any  station" ;  of  section  307(1 
to  make  "a  fair,  efficient,  and  equitable  distribution  of  radio  servid 
among  the  several  States  and  communities",  section  303(g),  to  stu 
new  uses  of  radio  and  generally  encourage  the  larger  and  more  etl'! 
tive  use  of  radio  in  the  public  interest,  and  section  303(s),  the  "ii; 
channel  receiver''  section.  The  rules  we  adopt  liere,  under  the  ru' 
making  power  bestowed  upon  the  (Commission  in  sections  4(i)  a 
303 (r),  are  designed  to  "study  new  uses"  and  insure  future  CAT 
activity  and  growth  consistent  with  the  "largei-  and  more  elTective  \ 
of  radio  in  the  public  interest."'  Indeed,  the  type  of  situation  hn 
involved  is  tlie  very  reason  for  the  creation  of  tliis  agency  as  1 
history  of  early  chaos  in  the  radio  field  shows.  As  the  Supreme  Gov 
has  -Stated,  the  Cotnmunications  Act  "expresses  a  desire  on  the  part 
Congress  to  maintain,  through  appropriate  administrative  contro 
grip  on  the  dynamic  aspects  of  radit)  transmission"  [FCC  v.  Pot 
villc  Bcfg.  Co'..  309  U.S.  134, 138;  see  also  XBC  v.  U.S.,  319  TT.S.  lOi 

1.5.5.  In  this  connection,  we  stress  that  we  are  not  committ('(l  to  t 
status  quo — to  protecting  existing  investment  against  new  tcchnolo 
cal  advances.  The  whole  history  of  this  art  has  been  one  of  gn 
change,  from  radio  to  television  to  perhaps  tomorrow  satellite  biWi 
casting  or  laser  communication.  It  may  be  that  CATV,  if  allow 
full  unfettered  growth,  woidd  prove  to  be  an  excellent  supi)leme 
bringing  additional  .service  and  diverse  programing  to  millions 
people  in  built-U])  areas  who  can  afford  it,  without  detriment  to  t 
provision  of  additional  local  broadcasting  service  to  the  entire  ^ 
tion.  If  so,  the  information  obtained  in  the  hearing  process  w 
provide  that  indication,  and  will  be  the  basis  for  authorizing  si> 
growth.  But  we  cannot  make  that  judgment  in  the  record  now  bef( 
us — and,  instead  of  the  above  picture  of  wire  television  as  an  exc 
lent  supplement,  there  is  the  pos.sibility  that  the  Nation  might  fi 
itself  with  a  .system  half  wire,  half  free,  which  is  destructive  of  t 
larger  goals  of  additional  networks,  additional  outlets  for  local  ( 
pression,  and  which  provides  increased  service  to  some  in  the  city 
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ie  expense  of  those  in  the  rural  area  or  those  who  cannot  afford  to 
]i,y.  It  is,  we  think,  time  to  get  the  facts,  and  in  light  of  the  service 
]-esently  available,  there  is  time  to  get  the  facts. 

156.  Accordingly,  It  w  ordered.  This  4th  day  of  March  1966,  that 
<e  rules  contained  in  tlie  attaclied  appendix  D  are  adopted,  eti'ective 
ipril  18,  1966;  Provided.,  however.,  That  the  provisions  of  section 
'.1103  are  not  effective  as  to  existing  operations  of  nonmicrowave 
(A.TV  systems  until  60  days  thereafter,  and  provided  further  that 
te  provisions  of  sections  74.110.5,  74.1107,  and  74.1109  are  effective 
iimediately  upon  publication  in  tlie  Fedei^al  Register. 

It  is  further  ordered.  That  pursuant  to  section  403  of  the  Commu- 
ications  Act,  all  CATV  systems  in  operation  on  April  18,  1966, 
fall  witliin  30  days  thereafter  file  witli  the  Commission  the  infor- 
Mion  described  in  paragraph  99  of  this  report. 

\lt  is  fu/rther  ordered,  That  the  proceedings  in  docket  No.  15971 
^re  not  ter-m-innted  and  tliat,  in  light  of  the  comments  on  part  II  of 
ccket  No.  15971  and/or  such  further  proceedings  as  the  Commission 
ny  order,  amendments  may  be  made  to  tlie  rules  set  forth  in  the 
s,:ached  appendix  C  or  additional  rules  may  be  adopted. 

\[t  is  furth-er  ordered.  That  the  proceedings  in  dockets  Nos.  14895 
ptd  15233  Ai-e  ter-mituifed. 

APPENDIX  A 

"onmient.s  and/or  reply  commeuts  on  part  I  and  paragraph  50  of  this  proceed- 
i   were  filed  by  : 

AFL-CIO  affiliate<l  labor  organizations 

Allied  Artists  Television  Corp. 
,   American  Itroadciisting  Co. 

Ameriean  ('able  Television,  Inc. 

American  Farm  Bureau  Federation 

American  Telejihone  &  Telegraph  Co. 

Aroostock  Broadcasting  Corp. 

Association  for  Cx)mpetitive  Television 

Association  of  Maximum  Service  Telecasters,  Inc. 

Black  Canon  Broadcasting  Co. 

Bonneville  International  Corp. 

Clearview  of  Georgia,  Inc. 

Columbia  Broadca.sting  System 

D.  H.  Overmyer 

Entron,  Inc. 

Eastern  Educational  Network 

Fuqua  Industries,  Inc. 

G.  T.  &  E.  Service  Corp. 

Houston  Post  Co. 

International  Telemeter  Corp. 

Jack  O.  Gross,  d/l)/a  Gross  Broadcasting  Co. 

Jerrold  Electronics  Corp. 

Journal  Co. 

Joint  comments  of  stations  KHOU-TV,  KOTV,  KXTX,  WANE-TV.  WAVE- 
TV.  WFIF>-TV,  WFRV,  WISH-TV,  WJXT,  WMT-TV,  WNOK-TV, 
WTOP-TV 

Meredith  Broadcasting  Co. 

Mesa  Verde  Broadcasting  Co.,  Inc. 

Micro-Relay,  Inc. 

Midwest  Television,  Inc. 

Mobile  Video  Tapes.  Inc. 

National  Association  of  Broadcasters 
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National  Association  of  Educational  Broadcasters 

National  broadcasting  Co. 

National  Conmiiinity  Television  Association,  Inc. 

National  Educational  Television 

National  Farmers  Union 

National  (Jrango 

I'liillips,  Nizer.  Benjamin.  Krim  &  Ballon 

Rogers  TV  Cable.  Inc. 

Itust  Craft  Broadcasting  Co. 

San  Diego  Tele<"asters,  Inc. 

Smith  &  Tepper  ( on  behalf  of  over  150  CATV  systems) 

Sn.vder  &  Associates 

S|iriiigtield  Television  Broadcasting  Corp. 

Slorer  Broadcasting  Co. 

Superior  Broadcasting  Corp. 

Taft  Broadcasting  Co. 

Telerama,  Inc. 

Triangle  Publications,  Inc. 

Tri-State  TV  Translator  Association 

Trans  Video  Corp. 

TV  Cable  Service  of  Abilene,  Inc. 

U.S.  Independent  Telephone  Association 

West  Central  Broadcasting  Co. 

AVestinghouse  Broadcasting  Co..  Inc. 

Western  Slope  Broadcasting  Co.,  Inc. 

W(!AL  Television,  Inc. 

W.TAC,  Inc. 

WKBH  Television,  Inc. 

WTVY,  Inc. 

William  L,  Fox 

APPENDIX  B 

SUMM.VRY    OF    COMMENTS    ON    PARAGRAPH     50 

National  Conimunit.v  Television  Association  (NCTA)  urges  that  a  nde  along  t 
lines  of  the  polic.v  adopted  in  paragraph  40  and  proi>osed  in  imragrai>h  T<() 
"completel.v  arbitrar.v,"  "unnecessar.v,"  and  "would  be  a  virtual  prohibition 
provide   CATV    service    in   such    communities    (NCT.\    comments,    pp.    13-1-1 
Bj-  way  of  supjiort  NCT.V  (piotes  at  length   (NCTA.  exhibit  B.  pp.  14-22)  fro 
the  discnssi(m  in  the  Seiden  re|jort  concerning  "CATV  in  Three-Station  .Market' 
(pp.  84-8(5)   and   from  the  Fisher  report  concerning  the  effect  of  noncarria' 
on  audience  and   revenues  where  there  are  three  or  more  ofT-t he-air   pingni 
alternatives  (pp.  01-92).     NCTA  states  that  the  Seiden  and  Fisher  coik  lusio! 
"show  conclusively  that  there  is  absolutely  no  basis   for  allegations  of  C.\T 
as  an  adverse  factor  in  the  ix>tenlial  development  of  UIIF  television  in  liii 
cities"  (NCTA,  exhibit  B,  pp.  22,  32).     NCTA  asserts  further  that  there  Is 
criterion  for  determining  whether  a  CATV  system  might  at  some  time  have  t' 
effect  of  delaying  construction   of  a   UHF   station    in   a   three-station   mark* 
(NCTA  comments,  ji.  14,  exhibit  B,  p.  ,'U).     Finally,  it  states  that  the  exislenl 
of  a  CATV  system  in  a  community  has  not  in  the  past  prevented  constrnctin 
of  a  successful  VHF  or  UIIF  television  station  in  the  community    (ibid.).     > 

Other  comments  on  behalf  of  CATV  interests  challenge  the  ])roposed  jMiragrar 
50  rule  principally  on  the  ground  of  alleged  lack  of  jurisdiction  over  C.'ATV  s.i' 
tems.  It  is  asserted  in  addition  that  CATV  will  help  UIIF  by  jiroviding  good  qm 
Ity  reception  to  an  immediate  audience  prior  to  all-channel  .set  .saturatic, 
Because  of  thi.s,  some  UIIF  permittees  in  major  cities  have  indicated  no  objectii 
to  CATV  entry.  It  is  further  asserted  that  the  success  of  independents  w 
ultimately  depend  on  their  ability  to  provide  a  program  service  which  will  .'ittrai 
viewers  and  advertisers.  International  Telemeter  Corp.  states  that  if  and  wh< 
CATV  systems  are  established  on  a  broad  base  in  large  metropolitan  areas,  thii 
may  well  be  utilized  for  pay-TV  oiwrations  as  an  adjunct  to  other  forms  •: 
wire  television  (Telemeter  rejily  comments,  p.  11).  But.  Telem<-ter  adds  (Ibid, 
"this  is  not  to  say  that  the  public  Interest  will  not  be  served  by  the  result  •  •  •' 
"the  multiplicity  of  .services  via  wire  television  s.vstenis  can  only  .serve,  not  han 
the  public  interest." 
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The  comments  of  the  American  Broadcasting  Co.  (ABC)  support  the  proposal. 

BC  states  that  a  CATV  operator  in  a  market  such  as  Philadelphia  could  carr.v 

le  several  New  York  independents  to  the  very  serious  detriment  of  the  local 

liiladelphia    UHF  stations,   and   that  the   carriage  and   nonduplication   rules 

resentl.v  adopted  by  the  Commission  are  not  truly  responsive  to  the  "unexpected 

■actionalization  of  the  audience  intereste<l  in  independent  programing."  ABC 

lerefore  believes  that  the  Commission  should  "establish   the  areas  or  zones" 

ormally  to  be  served  by  television  stations  and  delineate  the  circumstances  under 

hich  a  station's  signals  may  properly  be  brought  to  areas  not  within  its  normal 

■rvice  area.     It  as.serts  that  interim  rules,  pending  the  adoption  of  final  rules 

1  part  II,  are  needed  because  once  CATV  systems  are  established  in  markets 

lat  have  a  potential  for  independent  UHF  station  development  in  the  reason- 

bly  near  future,  the  Commission  will  find  itself  in  the  impossible  position  of 

•ying  to  undo  what  has  already  been  done — of  possibly  adopting  a  regulation 

hich  would  deny  to  substantial  numbers  the  service  which  they  assumed  they 

ould  receive  and  for  which  they  have  already  paid.     ABC  therefore  urges  the 

loption  of  a  rule  prohibiting  any  jierson  from  transix)rting  the  signal  of  a 

V  station  beyond  its  grade  B  contour  into  a  community  within  the  range  of 

lur  or  more  commercial  grade  A  assignments  and  receiving  grade  A  or  better 

■rvice  from  three  or  more  commercial  TV  stations  (or  two  such  stations  with 

third  station  already  authorize<l).     ABC  states  that  such  a  rule  would  apply 

isieally  to  all  but  three  of  the  Nation's  top  100  markets  and  therefore  to  tho.se 

leas  which  now  or  shortly  will  have  three  or  more  local  network  services  and 

le  reasonabl.v  immediate  likelihood  of  a  fourth  commercial  service;  that  with 

lis  amount  of  .service,  thesie  areas  do  not  have  any  pressing  need  for  additional 

'rvice  via  wire,  and  they  are  also  the  areas  which  hold  the  most  possibilities 

ir  I'HF  development :  that  the  interim  procedure  would  insure  that  a  significant 

ty-TV  service  would  not  be  established  while  the  Commission  is  reaching  its 

iial  decision  in  this  proceeding  and  in  the  pay-TV  rulemaking  proceeding  that 

IS  recentl.v  lieen  requested  ;  and  that  at  the  same  time,  the  interim  procedure 

ill  not  preclude  the  development  of  C.VTV  in  these  relatively  underserved  areas 

here  it  serves  as  a  nee<led  adjunct  to  free  television  service.     Above  all.  ABC 

resses  that  the  proposed  rule  will  prevent  the  establishment  of  CATV  systems 

1  areas  and  under  conditions  which  the  Commission  may  ultimately  conclude 

ould  inhibit  or  prevent  the  normal  development  of  UlIF  television. 

Westinghouse  in  its  comments  takes  a  position  similar  to  that  of  ABC.     It 

rges  a  restriction  upon  the  imiH)rtation  of  signals  into  communities  situated 

itliin  the  grade  A  coverage  of  four  or  more  commercial  TV  assignments  and 

immunities  witliin  the  grade  A  coverage  of  thre<^  or  more  commercial  stations 

tunlly  in   operation    (with  exceptions    (i)    for  two  station   markets  with  an 

iitstanding  construction  permit  for  a  third  station  where  such  permit  is  not 

ilivated  within  6  months,  and  (ii)  to  areas  within  the  grade  A  coverage  of  three 

ations  not  receiving  the  full  service  of  the  three  networks  because  of  the  existing 

ptwork  affiliation  relations).     It  a.sserts  that  many  applicants  for  CATV  fran- 

lises  in  big  cities  today  are  promising  to  deliver  such  stations  as  WOR-TV 

ind  W.XKW-TV,  New  York,  and  WGN-TV,  Chicago;  that  these  are  well-estab- 

|.«hed,  independent  stations  in  nui.ior  markets,  and,  compared  with  a  I^HF  station 

list  getting  started  in  another  city,  have  a  much  greater  economic  base  to  make 

liajor  exiienditures  for  programing;  and  that  the  local  UHF  station,  competing 

ith  these  major  stations  for  what  is  at  best  a  limited  audience  I  i.e.  the  audience 

)r  nonnetwork  programing),  will  be  unable  to  get  a  large  enough  share  of  this 

lulience  necessar.v  for  it  to  produce  the  income  needed  for  the  station  to  buy 

rograming   with   which   it  can    in-  fact  compete   for   viewers   with   the   other 

iitions  on  the  system.     It   states  that  CATV  only  brings  its  service  to  some 

iewer.s — tho.se  fortunate  enough   to   live   in  areas  with  a  large  enough  local 

iiralation  to  furnish  an  economic  ba.se  for  the  laying  of  CATV  cable,  and  then 

nly  those  living  in  such  areas  who  can  afford  to  pay  CATV  fees.     Westinghouse 

sserts  that  CATV  in  big  cities  also  has  the  obvious  potential  of  transforming 

self  into  pay-TV.  and  points  to  recent  news  reports  that  tell  of  a  company 

■hich  was  unsuccessful  in  its  efforts  to  oiwrate  a  pay-TV  system  in  one  city 

1  Canada  and  is  now  planning  to  take  over  a  successful  major  CATV  system 

1  another  Canadian  city  and  convert  it  to  pay-TV  in  whole  or  in  part.     Finally, 

'estinghou.se  stresses  the  need  for  an  interim  rule,  stating  that  once  CATV 

anchises  are  granted  in  the  larger  markets  and  construction  of  the  systems 
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is  commenced  pursuant  to  those  grants,  the  Commission,  from  a  practical  an 
political  viewpoint,  will  have  lost  effective  control  of  the  situation  in  those  area; 

Storer  Broadcasting  Co.  also  supported  the  proposal  because,  it  asserts,  thef 
is  a  definite  probability  of  serious  impact  on  television  development  in  sue 
cases  and  the  Commission  cannot,  through  inaction,  permit  events  to  oceu 
which  jeopardize  the  goals  set  by  the  Congress  and  the  Commission  hwkin 
toward  a  competitive  nationwide  system  of  intermixed  local  television  facilitiei 
It  urges  that  there  is  an  established  immediate  need  to  "hold  the  line,"  durin 
the  interim  period,  on  imi>ortation  of  distant  signals  to  the  major  markets  wher' 
CATV's  "present  stami>ede"  into  these  markets  might  destroy  the  indcpendeD' 
stations'  audience  potential  "through  importation  of  comiK'litive  ijrogramin 
on  unequal  terms"  ( Storer  comments,  p.  12).  Storer  also  states  that  if  the  polic 
is  to  be  effective,  it  should  be  applied  to  affiliated  as  well  as  indei>endent  UHl 
stations,  and  that  it  should  be  extended  to  CATV  systems  in  nearby  communitie 
upon  which  the  UHF  depend  for  audience  circulation.  It  asserts  that  a  UHl 
station,  although  nominally  a  network  affiliate,  may  .still  rely  largely  on  ind( 
pendent  programing,  and  that  therefore  its  development  requires  the  sam' 
protection  as  that  proposed  for  indejiendent  IHP  operators;  and  that  CAT 
sy.stems  in  nearby  communities  "can  impose  dra.stic  damage  on  that  station' 
audience  circidation,  particularly  on  a  cumulative  basis."     (Id.  at  p.  14.) 

The  Association   of  Maximum   Service  Telecasters   (AMST),   Midwest  TeU'^ 
vision.  Inc.  (Midwest),  and  the  joint  comments  of  KHOU-TV,  KLTV.  KXTX' 
WAXE-TV,   WAVF-TV,    WFLE-TV,    WIUV,    WJXT.    WMT-TV,    \V.\OK-TV' 
WTOP-TV  (joint  comments)  all  urge  the  adoption  of  interim  proce<lures  goin 
beyond   Ihose  proposed  in  paragraph  ."i(t.     The  factual  basis  of  AMST's  am 
Midwest's  comments  have  been  described  in  i>art  (see  i>ars.  31-41).    In  additior 
AMST  cites  the  experiences  of  the  UHF  station  in  Lock  Haven,  Pa.,  and  . 
UHF   station    WRLP,    Greenfield,    Mass.,    in    the   fac-e   of   CATV   comi>etitiui 
AMST  asserts  that  the  importation  of  outside  large  city  inder>endent  televisioi. 
stations  by  CATV  will  be  an  obstacle  to  the  development  of  a  fourth  network' 
since  it  w'ill  jeopardize  the  development  of  the  UHF  stations  in  the.sp  cities 
AMST  also  states  that  the  entry  of  CATV  into  larger  cities  iM>ses  a  substantia' 
threat  to  the  develojiment  of  network  UIIF  service,  citing  in  support  statement' 
made  to  the  Commission  or  to  the  Cmigress  of  Rust   Craft   Hrnjidiiisting  Co,' 
permittee  of  W.IKS-TV,  Jack.sonville,  Fla.,  and  WCCH-TV.  a  new   LHF  statioi" 
in  Charlotte,   N.C.     Midwest  describes  the  explosive  growth  of  CATV  in  th' 
Peoria-La   Salle  area,  the  Springfield  area,  the  Champaign-Danville  area,  thi_ 
WCIA  service  area  generally,  and  the  San  Diego  area    (see  pars.  S4.  ."JfMDn 
The  joint  comments  as.sert  that  ijroposals  to  bring  multiple  distant  signals  int^ 
areas  such  as  Fort  Wayne.  Ind.,  Columbia.  S.C.,  .Jacksonville,  Fla..  and  Indian 
apolis,  Ind.,  jeopardize  or  foreclose  the  development  of  new  UHF  stations  ii 
these  areas.     The  joint  comments  point  out   that   in  the  area  served  by  th' 
existing  Sacramento-Stockton  stations.  CATV  .systems  have  been  franchised  o 
have  commenced  ojierations  in  at  lea.st  ril   coninuuiities,  and  applications  fo 
franchises  have  been  filed  or  proposed  in  at  least  18  more — including  Sacrament' 
and  Stm-kton  themselves:  that  the  total  number  of  households  in  these  cities  an( 
communities  is  more  than  250.000.  representing  a  major  portion  of  the  audiend 
now  served  by  the  three  exi.sting  Sacramento-Stockton  commercial  stations  am 
a  still  more  substantial  portion  of  the  audience  which  would  be  served  by  Kl'.XL 
the  newly  authorized  UHF  station  on  channel  2!)  in  Sacramento:  that  as  thi 
permittee  for  the  new  UIIF  station  in  Sacramento  has  informed  the  Sacramentc 
City  Council,  the  importation  of  outside  signals  from   San  Francisco-Oaklam 
and  Ix)s  Angeles  stations,  as  proposed,  would  make  it  impo-ssible  for  the  nev\ 
UHF  station  to  survive. 

AMST.  Midwest,  and  the  joint  comments  propose  the  interim  rule  that  n( 
C.\TV  system  shall  be  permitted  to  extend  the  signal  of  any  tclcvisicin  broad, 
cast  station  beyond  its  grade  R  contour  except  uiK)n  a  clear  and  full  showing 
(a)  that  there  are  si)e<'ial  circumstances,  for  exaniiile.  that  the  community  i 
remote  and  i.solated  and  does  not  have,  and  cannot  be  exptx-ted  to  rec(>ive  ii 
the  future,  direct  off-the-air  Im'al  or  area  television  service:  and  (6)  that  thi 
oijeration  of  the  CATV  .system,  taken  together  with  the  operations  of  all  othe 
CATV  systems  operating  or  franchised  or  which  are  being  proposed  in  the  arei 
in  question,  would  not  po.se  a  substantial  threat  to  the  miiintenance  or  the 
■expansion  of  any  existing  UHF  station  or  the  development  of  new  UIIF  servin 

2  F.C.C.  2d 

116 


CATV  793 

iithe  area.  AMST  urges  that  the  foregoing  rule  should  be  made  effective 
iiaediately  upon  its  publication  and  should  be  made  applicable  to  all  CATV 
S'tems  proposed  on  or  after  April  23,  1965,  the  date  of  the  release  of  the  Com- 
msion's  first  report  and  order  and  its  notice  of  inquiry  and  notice  of  proposed 
n-making.  It  states  that  an  alternative  but  much  less  satisfactory  approach 
iinew  of  the  CATV  activity  since  April  23  would  be  to  apply  the  iuterLm  rule, 
((  to  all  CATV  systems  which  become  operative  on  or  after  the  publication  of 
tl  rule,  regardless  of  the  date  of  franchise,  and  (6)  to  any  CATV  system 
,) rating  on  the  date  of  publication  of  the  rule  which  thereafter  substantially 
. Minis  its  lines  or  the  number  of  its  subscribers  or  which  increases  the  number 
oualions  carried. 

1  reply  comments  ABC  and  Westinghouse  assert  that  their  interim  proposal 
wild  better  serve  the  public  interest  becau.se  it  has  been  designed  to  prohibit 
ct  development  of  CATV  in  areas  where  it  could  adversely  affect  the  overall 
silic  interest  but  not  to  prohibit  its  development  where  it  could  have  little 
larse  effect  upon  the  public  interest  and  where  there  may  well  be  a  substantial 
.1  lie  need  for  CATV  services.  In  its  reply,  AMST  asserts  that  its  interim  proce- 
\Miuld  not  have  the  effect  of  being  a  complete  ban  on  CATV;  that  it  would 

.  untouched  the  further  expansion  and  development  of  CATV  in  its  historic 
I  linns — (a)  the  providing  of  service  to  communities  that  are  remote  and 
-  ihmI  and  do  not  have,  and  cannot  be  expected  to  receive  in  the  future, 
li '  I  off-the-air  local  or  area  television  service,  and  (6)  the  providing  of 
il  II  service,  improving  the  off-the-air  .service  of  local  and  area  television 
iiiciiis  in  pficke^^s  within  their  normal  coverage  contours  where  for  terrain  or 
^iilar  reasons  a  desirable  quality  of  service  is  not  received.  It  further  argues 
h'  if  there  are  indeed  situations  in  which  a  CATV  entrepreneur  can  show  that 

\  ill  aid  rather  than  threaten  the  maintenance  or  expansion  of  existing  UHF 

I  iiis  and  the  development  of  new  UHF  .service,  appropriate  interim  rules  and 
« (its  will  leave  it  open  to  the  CATV  entrepreneur  to  make  such  a  showing. 
\  ^'I'  urges  that  the  ABC  and  Westinghouse  interim  procedure  are  inadequate 
•  iiKi-  they  seek  at  the  most  to  protect  only  those  communities  or  areas  which 

il  utimately  have  four  television  stations;  that  even  as  to  those  communities 
I  n  as,  three  television  stations  must  already  be  active  or  two  must  be  active 
I  I  he  third  imminent;  and  that  the  i)roiK)sed  rule  would  api»ly  only  in  the 
;i  11-  A  contours  of  tho.se  existing  or  imminent  stations.  AMST  states  that 
lie  is  no  reason — at  least  in  the  interim — to  allow  CATV  to  retard  UHF 
If  loiiment  in  avp  market.  And  that  it  is  entirely  possible  for  CATV  systems 
ninzins  of  small  communities  to  l)lanket  most  of  the  audience  i)otential  in 
li-i.ition's  service  area  beyond  its  grade  A  contour;  and  that  the  area  can  thus 
riry  effectively  denie<l  to  a  small  UHF  .station — possibly  the  difference  between 
iri\al  and  failure,  and  at  least  the  difference  between  effective  programing 
.]  ineffective  programing. 

APPENDIX  C 

\      commission's  memorandum  on  its  jurisdiction  and  authority 

j;ction  1  of  the  Communications  Act  (47  U.S.C.  151)  states  that  the  purpose 
,e  act  is  the  regul.'ition  of  interstate  and  foreign  commerce  in  communication 
ire  and  radio,  and  that  to  efficiently  achieve  this  purpose,  authority  over 

II  commerce  is  centralized  in  the  Commission.  Section  2  (47  U.S.C.  152) 
■s  that  the  "provisions  of  this  Act"  shall  apply  to  "all  interstate  communica- 
by  wire  or  radio  *  *  *  and  to  all  persons  engaged  within  the  United  States 

bch  communication  *  *  *."     These  terms  are  defined  in  section  3  of  the  act. 

fion  3(a)  defines  wire  communication  as  the  "transmission  of  *  *  *  pictures, 
sounds  of  all  kinds  by  aid  of  wire,  cable,  or  other  like  connection  between 
th  points  of  origin  and  reception  of  sucli  transmission,  including  all  instru- 
mitalities,  facilities,  apparatus,  and  services  (among  other  things,  the  receipt, 
fo.'arding  and  delivery  of  commimications)  incidental  to  such  transmission." 
Seiion  3(b)  defines  communication  by  radio  as  the  "transmission  by  radio 
^t  *  *  pictures,  and  sounds  of  all  kinds,  including  all  instrumentalities, 
(alities,  apparatus,  and  .services  (among  other  things,  the  receijrt,  forwarding, 
an  delivery  of  communications)  incidental  to  .such  transmission." 

rom  the  plain  language  of  these  definitions,  there  would  seem  to  be  no  question 
btjithat  CATV  systems  are  engaged  in  interstate  communications  by  wire  or 
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radio.  Thev  transmit  "pictures,  and  sounds  *  *  «  by  aid  of  wLrc"  and  ; 
"instrumentalities  •  *  •  fused  for]  •  »  *  the  receipt,  forwarding,  and  deliv) 
of  communications  *  *  *  incidental  to  such  transmission,"  and  hence  fall  wit; 
the  definition  of  wire  communication  under  section  3(a).^  Jloreover,  CAj 
systems  constitute  interstate  communication  by  wire,  since  they  form  a  (| 
nectiug  link  in  the  chain  of  communication  between  the  point  of  origin  ( 
transmitting  station)  and  reception  by  the  viewing  public  (the  C'ATV  s: 
scriber) — a  chain  which  "is  now  well  established  *  *  *  as  interstate  c 
munication."  Capital  City  Telephone  Co.,  3  FCC  189,  103  (citing  Fcdcrtil  Ra* 
Commission  v.  ^.'elso-ii  Bros.  Bond  &  Mortflagv  Co.,  :.'8«  U.S.  266)."  The  lav 
clear  that  the  mere  location  of  communication  facilities  wholly  within  one  Stj 
does  not  establish  that  the  communication  .service  rendered  over  such  facilitiej 
an  intrastate  service,  and  that  a  communications  .'jervice  can  be  interstate] 
foreign  in  nature  and  subject  to  the  Commission's  jurisdiction  even  though: 
the  facilities  are  located  within  the  confines  of  one  State.  Califurtiiu  liittrst] 
Telephone  Company  v.  FCC,  328  F.  2d  o'tii  (C.A.D.C.)  :  Ward  v.  Northern  0\ 
Telephone  Co..  300  F.  2d  SIC  (C.A.  6),  cert.  den.  371  U.S.  820;  Pacific  T] 
tronies.  Inc.,  FCC  W-1180,  4  R.R.  2d  14.">  (litdl).  CATV  systems  are  extensi 
of  the  intejstate  .service  of  the  television  broadcast  stations  whose  signals  t| 
carry,  Clarksburg  Puhli.shinij  Co.  v.  F.C.C.,  22.5  F.  2d  511,  517  (C.A.D.C),  i 
hence  constitute  "interstate  communication  by  wire"  to  whicli  the  provisions  of 
act  are  applicable  (.sees.  2(ai,  3(a)).  See  Anwriean  Truckiny  Associatior, 
United  States.  344  U.S.  298,  311.' 

With  respect  to  the  Connnission's  authority  to  adopt  the  rules  proposed  in 
notice  of  inquiry  and  pi-oposed  xulemakiug,  i.e.,  the  "provisions  of  [the]  a 
that  are  to  be  applied  to  CATV  systems,  there  are  the  following  sections:  5 
tions  1,  4(i),  303  (f),  (h),  (p),  and  (r),  307(b),  31.5,  317,  and  50S.  But  , 
crucial  sections  would  appear  to  be  1,  307(b),  4(1),  and  .303  (f),  (h),  and  ( 
As  the  notice  and  the  report  and  order  in  dockets  Nos.  14895  and  152.S3  m; 
clear,  the  existence  and  growth  of  CATV  sy.stenis  threaten  to  impede  realizat 
of  the  Commission's  television  assignment  plan  and  policies  under  sections  1  i 
307(b)  (i.e.,  the  sixth  report  and  order).'  See  Carter  Mountain  7'rnH.s«iis» 
Corp.  v.  F.C.C.,  321  F.  2d  3.59  (C.A.D.C),  ccrt.  den.  375  U.S.  951  (19(i3).  '. 
Commission  has  authority  under  sections  4(i),  303(f),  303(h),  and  303 (r)  t 

perform  any  and  all  acts,  make  such  rules  and  regulgg^jms,  and  issue  s' 

orders,  not  inconsistent  with  this  act,  as  may  be  ni'<'e!wary  in  the  execut 

of  its  functions  ( 4  ( i ) )  ; 

make  nuch  regulations  not  inconsistent  with  law  as  it  may  deem  necess; 

to  prevent  interference  between  stations  and  to  carry  out  the  provisiouj 

this  act  *  *  •   (303(f))  ; 

estfiblish  areas  or  zones  to  be  served  by  any  station  (■303(h) )  ; 

make  such  rules  and  regulations  and  prescribe  such  restrictions  and  cor 

tions.  not  inconsistent  with   law,   as  may  be  necessary   to  carry  out 

provisions  of  this  act  »  •  ♦   (303(r)).'' 

The  foregoing  provisions  (4(i),  303(f),  303(h),  and  303(r))  give  the  C* 
mission  broad  rulemaking  authority  to  carry  out  the  provisions  of  this  act  (f 


'  It  can  be  nreiiPd  that  CATV  system.'!.  In  rpcclvlnc.  forwardlnc.  nnd  dellvcrinc  the  > 
tion's  signal  to  the  vlewlns  piihlio.  are  the  Instriimoiitalltles  incidental  to  the  transmisM 
of  tlie  signal  and  hence  fall  witliin  the  delintlion  of  "communication  h.v  radio"  in  see.  3  ^ 
However,  It  is  unnecessar.v  to  consider  this  argument  In  view  of  the  discussion  abj 
as  to  sec.  3(a)  and  the  scope  of  the  Commission's  proposals.  Since  C.\TV  operat* 
clearl.v  fall  within  sec.  :{(«)  and/or  sec.  ."ilbt.  n  determination  of  their  precise  status  IsJ 
essential  to  the  question  of  the  Commission's  Jurisdiction  to  proceed  as  proposed  In  i 
notice  of  inquiry  and  proposed  rulemaking. 

'  Concresslnnal  approval  of  the  Capital  Citfi  doctrine  was  expressed  in  connection  y\ 
the  1960  amendment  to  sec.  202(h).      .See  10.')  Concresslonal  Record  at  62.'i0.  i 

'It  Is,  we  helleve.  siffniflennt  that  In  Kustalnlne  the  .iurisdietion  of  the  Interstate  C 
merce  Commission  In  .tmerieon  Trucking  the  Supreme  Court  relied  solely  upon  provlsl 
of  the  Motor  Carrier  Act  that  are.  in  the  circumstances,  analogous  to  sees,  2  and  ."^  of! 
Communications  Act.  Compare  40  U.S.C.  302(a)  and  303(a)  (19)  with  47  U.S.C.  152  1 
153  (a)  and  (b). 

'  In  addition,  as  noted  In  the  notice,  there  exists  the  potential  to  frustrate  the  purpcl 
of  the  act  embodied  in  sees.  303(p),  310,  315,  317,  and  508  (and  certain  Commissi 
regulations). 

'Sees.  303  (f),  (h),  and  (r)  are  preceded  by  the  following  clause  : 

"Except  as  otherwise  provided  In  this  act.  the  Commission  from  time  to  time,  as  pu 
convenience,  interest,  or  necessity  requires  shall   •   •   •." 
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l:s.  1  and  307(b))  with  respect  to  communications  or  persons  coming  within 
h  Commission's  jurisdiction  (including  CATV — sec.  2 (a)).  Section  303(h), 
rparticular,  was  affirmatively  designed  to  assist  the  Commission  in  effectuating 
j?  fair  and  equitable  distribution  of  broadcast  service  called  for  by  section 
;r(b)."  The  Commission's  authority  to  issue  rules  establishing  the  area  or 
iie  to  be  served  by  any  station  for  this  purpose  includes  the  power  to  prevent 
'riugement  of  the  rules  by  "any  person"  (sees.  312(b)  and  -502  of  the  Com- 
:inications  Act).  Hence,  it  clearly  encompii.s.ses,  we  believe,  the  authority  to 
['scribe  by  rule  the  conditions  under  which  the  station's  signal  may  be  ex- 
iidi'd  beyond  the  area  or  zone  to  be  served  by  the  originating  station,  by  means 
XATV — an  "interstate  communication  by  wire"  to  which  the  act's  provisions 
};  applicable   (sees.  2(a)   and  3(a)). 

ivioreover,  apart  from  section  303(h),  the  general  rulemaking  power  of  the 
Mmission  (sees.  4(i)  and  303(r) )  Includes  authority  to  take  necessary  action, 
t  inconsistent  with  the  act  or  law,  to  prevent  frustration  of  section  3()7(b)  b.v 
1TV.  In  National  liroaiJrai^ling  Co.  v.  U.S.,  31!)  U.S.  190,  21.5-220,  the  Supreme 
jurt  citing,  inter  alia,  sections  1.  ,303(f),  and  .303(r),  stated  that: 

I  The  avowed  aim  of  the  Communications  Act  of  1934  was  to  secure  the 
,1  maximum  benefits  of  radio  to  all  people  of  the  T'nited  States.     To  that  end 

II  Congress  endowed  the  Communications  Commissi<jn  with  comprehensive 
Ij  powers  to  promote  and  realize  the  vast  potentialities  of  radio  *  *  *  In 
I  the  context  of  the  developing  problems  to  which  it  was  directed,  the  act 

gave  the  Commission  not  niggardly  but  expansive  powers. 

der  such  "expansive"  and  "comprehensive"  powers.'  the  Conmiission  has  au- 

Irity  to  take  reasonable  and  appropriate  action,  including  promulgation  of 
es,  "as  may  be  necessary"  to  carry  out  the  provisions  of  section  307(b) — • 
insure  that  the  regulatory  scheme  embodied  in  that  .section  (the  equitable 
;ribution  of  .service)  and  section  303  is  not  frustrated  by  the  operation  of 
rv,  an  "interstate  communication  by  wire"  to  which  the  act's  provisions  are 
ilicable.  This  authority  does  not  depend  on  a  specific  reference  to  CATV 
CATV  practices  in  the  act.  United  States  v.  Storer  BroudcaKtiny  Co.,  351 
192,  203.  See  also,  National  liroadvasting  Co.  v.  United  States,  319  U.S. 
218-219,  where  the  Supreme  Court  stated  : 

True  enough,  the  act  does  not  explicitly  say  that  the  Commission  shall 
have  power  to  deal  with  network  i)ractices  found  inimical  to  the  public  in- 
terest. But  Congress  was  acting  in  a  lield  of  regulation  which  was  both 
new  and  dynamic  *  *  *.  While  Congress  did  not  give  the  Commission 
unfettered  discretion  to  regulate  all  phases  of  the  radio  industry,  it  did  not 
frustrate  the  jniriiose  f(]r  which  the  Communications  Act  of  1934  was  brought 
into  being  by  attempting  an  itemized  catalog  of  the  specific  manifestations 
of  the  general  problems  for  the  solution  of  which  it  was  establishing  a 
regulatory  agency.  That  would  have  stereotyped  the  powers  of  the  Com- 
mission to  specific  details  in  regulating  a  field  of  enterpri.se  the  dominant 
I  characteristic  of  which  was  the  rapid  pace  of  its  unfolding.  And  so  Con- 
gress did  what  experience  had  taught  it  in  similar  attempts  at  regulation, 
even  in  fields  far  less  fluid  and  dynamic  than  radio.  The  essence  of  that 
experience  was  to  define  broad  areas  for  regulation  and  to  establish  stand- 
ards for  judgment  adequately  related  in  their  application  to  the  problems 
to  be  .solved." 


iec.  303(h)  was  copied  from  the  Radio  Act  of  1927  and  oricinatcd  in  preceding  bills  to 
nd  the  Uadio  .\ct  of  1912.  For  the  legislative  intent,  see  hearings  on  H.R.  MS9  before 
House  Committee  on  Merchant  Marine  and  Fisheries,  G9th  Cong.,  1st  sess..  pp.  40-41. 
!ee  also,  fttnhlman  v,  F.C.C.,  126  F.  2d  124,  128  (C.A.D.C).  For  the  intended  com- 
lensive  scope  of  Commission  a\ithorit.v  see.  e.g.,  the  following  legislative  histor.v  of  the 
to  Act  of  1927,  which  was  reenacted  in  all  substantial  respects  in  the  Communications 
of  19.34  (78  Congrps,sional  Record  8822-882;^,  10313-10314,  10990)  :  i66  Congressional 
ird  5479  :  S.  Rep.  772,  69th  Cong.,  1st  sess..  pp.  2,  3. 

Che  Court.  In  referring  to  provisions  of  the  act  such  as  sees,  303   (g)  and   (r),  stated 
I  U.S.  at  217-218)  : 

"hese  provisions,  individually  and  in  the  aggregate,  preclude  the  notion  that  the 
mission  is  empowered  to  deal  only  with  technical  and  engineering  impediments  to  the 
toer  and  more  effective  use  of  radio  in  the  public  interest.'  We  cannot  find  in  the  act 
in  such  restriction  of  the  Commission's  authority.  Suppose,  for  example,  that  a  com- 
mlty  can.  because  of  physical  limitations,  be  assigned  only  two  stations.  That  com- 
nfity  might  be  deprived  of  effective  service  in  any  one  of  several  ways.  More  powerful 
tiona  in  nearby  cities  might  blanket  out  the  signals  of  the  local  stations  so  that  they 
OjJ  not  be  heard  at  all.     One  station  might  dominate  the  other  with  the  power  of  its 
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To  the  same  effect  in  other  fields,  see  Houston,  East  and  West  Texas  Railw 
Co.  V.  U.S.,  234  U.S.  342;  V.S.  v.  Wrighticood  Dairy  Co.,  315  U.S.  ll' 
U.S.  V.  Pennsylvania  R.  Co.,  SZi  U.S.  612:  .Imerieaii  Trucking  .'l«.«oc.  v.  V. 
344  U  S  298;  Public  Service  Commission  of  State  of  Nciv  York  v.  Federal  Pov. 
Commission,  327  F.  2(1  893,  897  ( C. A.D.C. ) ."  ' 

The  American  Trucking  ca.se  is  particularly  pertinent.  The  Supreme  Coi 
there  sustained  ICC  rules  "aimed  at  conditions  [trip-leasing]  which  may  ' 
rectly  frustrate  the  success  of  the  regulation  undertaken  by  ConKress."  Afl' 
citing  sections  analogous  to  section  307(b)  in  our  situation,  the  Court  stat 
(344  U.S.  at  311)  : 

Included  in  the  act  as  a  duty  of  the  Commission  is  that  "to  adniinist 
execute,  and  enforce  all  provisions  of  this  part,  to  make  all  necessary  ord( 
in  connection  therewith,  and  to  prescribe  rules,  regulation,  and  procedi; 
for  such  administration."  And  this  necessary  rulemaking  power,  cotcrmino 
with  the  scope  of  agency  regulation  it.self,  must  extend  to  the  "transportati 
of  passengers  or  property  by  motor  carriers  engaged  in  interstate  or  forei 
commerce  and  to  the  procurement  of  and  the  i)rovision  of  facilities  for  su 
transportation"  regulation  of  which  is  ve.sted  in  the  Commission  by  202 (i 
See  also  203(a)  (19). 

We  point  out  that  section  204(a)  (6)  of  the  Motor  Carrier  Act  is  substantial 
similar  to  sections  303 (r)  and  4(1)  of  the  Communications  Act;  while  in  t 
circumstances,  .sections  202(a)  and  203(a)  (19)  of  that  act  are  closely  analogc 
to  sections  2(b)  and  3(a)  of  the  act.  Further,  the  Court  reached  its  conclusi 
"despite  tlie  ab.sence  of  specific  reference  to  leasing  practices  in  the  ac 
stating  (at  pp.  309-310)  : 

Our  function,  however,  does  not  stop  with  a  section-by-section  search  1 
the  phrase  "regulation  of  leasing  practices"  among  the  literal  words  of  t 
statutory  provisions.  As  a  nmtter  of  principle,  we  might  agree  with  i 
pellants'  contentions  if  we  thought  it  a  reasonal)le  canon  of  interpretati 
that  tJie  draftsmen  of  acts  delegating  agency  iMiwers,  as  a  pnutiial  a 
realistic  matter,  can  or  do  include  siiecific  consideration  of  every  evil  soup 
to  be  corrected.  But  no  great  acquaintance  with  jiractical  affairs  is  reipiir 
to  know  that  s\ich  prescience  either  in  fact  or  in  the  minds  of  Congress,  (!( 
not  exist.  National  Broaileasting  Co.  v.  United  States.  319  U.S.  190,  21 
220 ;  *  *  *.  Its  very  absence,  moreover,  is  precisely  one  of  the  reasons  w 
regulatory  agencies  such  as  the  Commission  are  created  •  •  *. 

See  also,  Puhlic  Service  Comm.  of  N.Y.  v.  PPC.  .327  F.  2d  ,S93.  896-97  (C.A.D.C 
Of  course,  the  rules  must  be  "reasonably  necessary  and  fairly  appropriate"  t 
the  protection  of  the  regulatory  scheme.  Colorado  Interstate  Gas  Co.  v.  Fedei 
Power  Commission.  142  F.  2d  943.  9."2  (C..\.  10).  See  also,  American  Trucki 
Assn.  V.  U.S.,  344  U.S.,  at  314-315;  Tfationnl  Broadcasting  Co.  v.  U.S.,  319  U 
at  219  ("Generalities  unrelated  to  the  living  problems  of  radio  conuniinicati 
cannot  justify  exercises  of  power  by  the  Commission")."  The  report  and  ort: 
in  dockets  Nos.  14895  and  15233  demonstrates  the  appropriateness  and  necesss 


slRnal.  But  the  (•nmmiinit.v  ootild  ho  dcprlvptl  of  (r"ocI  rndln  service  In  ways  Ies.s  cm- 
One  man,  llnanelnllv  and  technically  nii.nllfled.  might  apply  fnr  and  ohtain  the  licenses 
both  stations  and  present  a  slncle  service  over  the  two  stations,  thus  wnstinc  a  frequei 
otherwise  available  to  the  area.  The  lanunape  of  the  act  does  not  withdraw  such  a  siti' 
tlon  from  the  llcensins  and  recnlntory  powers  of  the  Commission,  and  there  Is  no  evider 
that  Concress  did  not  mean  Its  broad  inncuaec  to  carry  the  authority  It  expresses" 

•The  Public  .*^crvirc  Commitiftion  case  sustained  the  power  of  the  Federal  Power  Comro 
slon  to  issue  temporary  certlflcatcfl  to  protect  producers,  although  sec.  7(cl  of  the  Fede 
Power  Act  expressly  authorized  such  action  only  to  protect  customers,  on  the  basis  of  ( 
broad  provisions  of  sec.  10  of  that  act  which  are  virtually  the  same  as  .sec  ."O.'iir)  of  t 
Communications  Act.  The  Court  stated  (.")27  F.  2d  nt  Ml)  :  "All  authority  of  the  Cc 
mission  need  not  be  found  In  explicit  language.  Sec.  1(1  demonstrates  a  realization 
Congress  that  the  Commission  would  he  confronted  with  unforeseen  problems  of  adm 
Istration  In  regulating  this  huge  Industry  and  should  have  a  basis  for  coping  with  si 
confrontation." 

'"  The  Commission  clearly  has  no  Jurisdiction  over  liowllng  alleys  or  theaters,  for  examr 
as  an  administrative  agency  has  no  greater  ])ower  than  has  been  conferred  by  Congre 
Stark  v.  Wiekard.  321  U.S'.  2SS  :  SLRB  v.  Atlantic  MHaUir  Vafkrt  Co.,  205  F.  2d  8 
(C.A.  5).  Cf.  Peters  v.  nohh]i,  M^  II  S.  .^.tl.  However,  unlike  bowling  alleys  and  theate 
CATV  systems  intercept  and  extend  the  signals  of  television  stations,  and  thus  have 
uniquely  close  relationship  to  the  regulatory  scheme.  Moreover.  CATV  systems  arc  engat 
In  Interstate  communication  by  wire  to  vblcb  the  act's  provisions  are  expressly  appllcat 
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(  rules  retiuiring  all  CATVs  to  carry  local  stations  without  duplication  for  a 
nsonable  period.  Moreover,  the  Carter  Mountain  decision  establishes  the  rea- 
loableness  of  the  requirements.  In  affirming  the  Commission,  the  Court  stated 
Ht  "this  does  not  appear  to  us  an  unreasonable  condition,"  but  rather  "a 
Iritimate  measure  of  protection  for  the  local  station  and  the  public  interest" 
(21  F.  2d  359,  at  363-364).  The  notice  of  inquiry  and  proposed  rulemaking 
tailarly  demonstrates  the  validity  of  the  Commission's  concern  as  to  the  effect 
c  CATV  on  independent  stations  and  programing  sources,  as  well  as  on  the 
civelopmentof  UHP  in  the  larger  markets. 

In  conclusion,  it  would  appear  that  under  the  broad  regulatory  powers  vested 
lit  by  the  Communications  Act,  the  Commission  presently  has  jurisdiction  over 
;  CATV  systems,  whether  microwave  is  usetl  or  not;  that  there  are  pertinent 
[  >vi<ions  of  the  act  applicable  to  the  exercise  of  authority  over  such  systems  (in 
irii.  ular,  .sec.s.  1,  4(i),  303(f),  303(h),  303(r),  307(b),  and  403)  :  and  that  the 
1  .[Kised  rules  and  inquiry  represent  a  reasonable. exercise  of  that  authority  in 
f  circumstances. 

APPENDIX  D 

.  l':irt  21  is  amended  as  follows : 

..  In  section  21.710,  paragraphs   (a)  and   (b)  are  amended  and  a  new  para- 
giph  ( i )  is  added  as  follows : 
§  21.710     Definitions 
As  used  in  §§  21.712  and  21.714  : 

(a)  Community  antenna  television  systems.  The  term  "community  an- 
tenna television  system"  ("CATV  system")  means  any  facility  which,  in 
whole  or  in  part,  receives  directly  or  indirectly  over  the  air  and  amplifies 
(ir  otherwise  modifies  the  signals  transmitting  programs  broadcast  by  one 
or  more  televi-sion  stations  and  distributes  such  signals  by  wire  or  cable 
ti.  subscribing  members  of  the  public  who  pay  for  such  service,  but  such 
term  shall  not  include,  (1)  any  such  facility  which  serves  fewer  than  50 
Miliscribers,  or  (2)  any  such  facility  which  serves  only  the  residents  of  one 
.1-  more  apartment  dwellings  under  common  ownership,  control,  or  man- 
airement,  and  commercial  establishments  located  on  the  premises  of  such 
an  apartment  house. 

(b)  Television  station;  television  hroadcast  station;  television  translator 
si  (it  ion.  The  terms  "television  station"  and  "television  broadcast  station" 
inran  any  television  broadcasting  station  operating  on  a  channel  regularly 
assignetl  to  its  community  by  §  73.G06  of  this  chapter.  The  term  "television 
translator  station"  means  a  television  translator  station  as  defined  in 
§  74.701  of  this  chapter.  A  television  translator  station  which  is  licensed 
to  and  rebroadcasts  the  programing  of  a  television  broadcast  station  within 
that  .station's  grade  B  contour,  shall  be  deemed  an  extension  of  the  orig- 
inating station. 

******  ^^ 

(i)  Distant  signal.    The  term  "distant  signal"  means  the  signal  of  a 

television  broadcast  station  which  is  extended  or  received  beyond  the  grade 

r.  contour  of  that  station. 

.  In  section  21.712,  paragraphs   (b),    (c),    (d)(3),    (e),    (g),    (h),    (i),    (j) 

t  amended  :  i>aragraphs  (i)  (4)  and  (k)  are  added  ;  and  note  2  to  section  21.712 

iseleted : 

*  21.712    Authorizations  for  fixed  stations  to  relay  tele\'ision  signals 
to  catv  systems  *  *  * 

»  *  »  »  »  *  * 

lb)  yotification  of  request  for  service.  Any  such  CATV  system  or  other 
subscriber  proposing  to  utilize  such  service  to  relay  television  signals  to 
:iiiy  CATV  system,  eitlier  directly  or  indirectly,  shall  notify  the  licensee 
er  permittee  of  any  television  broadcast  station,  within  whose  predicted 
snide  B  contour  the  CATV  .system  operates  or  will  operate  in  whole  or 
in  i)art,  and  the  licensee  or  permittee  of  any  100  w  or  higher  power  translator 
station  operating  in  the  community  of  the  system,  of  the  request  for  service. 
A\here  it  is  proposed  to  extend  the  signal  of  any  noncommercial  educational 
.  television  station  beyond  its  grade  B  contour  into  a  community  with  an 
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unoccupied  reserved  educational  television  channel  assignment  un( 
%  73.606  of  this  chapter,  the  notice  shall  also  be  served  upon  the  super 
tendents  of  schools  in  the  eomnmnity  and  county  and  the  l(K'al  area,  a 
State  educational  television  agencies,  if  any.  Such  notice  shall  include  t 
fact  of  the  reijuest  for  service,  identification  of  each  CATV  .system  to  util 
the  service  requested  (either  directly  or  indirp<'tly),  identification  of  I 
community  served  or  to  be  served  by  each  CATV  system,  and  the  te 
vision  station(s)  whose  programs  will  be  distributed  by  each  such  CA' 
system. 

(c)  Stations  required  to  be  carried.  Within  the  limits  of  its  chani 
capacity,  any  such  CATV  system  shall  carry  the  signals  of  operating 
subsequently  authorized  television  broadcast  and  TOO  w  or  higher  i)ov 
translator  stations  in  the  following  order  of  priority,  upon  request  of  l 
licensee  or  ])erniittee  of  the  relevant  station  : 

(1)  First,  all  commercial  and  noncommercial  educational  stations  witl 
whose  principal  community  contours  the  station  operates,  in  whole  or 
part: 

(2)  Second,  all  commercial  and  noncommercial  educational  stations  wi 
in  whose  grade  A  contours  the  system  operates,  in  whole  or  in  part : 

(3)  Third,  all  commercial  and  noncommercial  tnlucational  stations  witl 
whose  grade  B  contours  the  system  operates,  in  whole  or  in  part ;  and 

(4)  Fourth,  all  commercial  and  noncommercial  educational  tran.sla 
stations  operating  in  the  community  of  the  .system  with  100  w  or  higl 
power. 

(d)  Exceptions.     *  *  * 

(3)  The  system  need  not  carry  the  signal  of  any  television  translator  s 
tion  if  (i)  the  system  is  carrying  the  signal  of  the  originating  station, 
(ii)  the  system  is  within  the  grade  B  or  higher  priority  contour  of  a  stat 
carried  on  the  system  whose  programing  is  substantially  duplicated  by 
translator. 

(e)  Special  requirements  in  the  event  of  noncarriaqe.  Where  the  syst 
does  not  carry  the  signals  of  one  or  more  stations  within  whose  grade 
or  higher  priority  contour  it  operates,  or  the  signals  of  one  or  more  100  w 
higher  power  translator  stations  located  in  its  community,  the  .system  st 
offer  and  maintain,  for  each  subscriber,  an  adequate  switching  device 
allow  the  subscriber  to  choose  between  cable  and  noncable  reception,  unl 
the  subscriber  affirmatively  indicates  in  writing  that  he  dt»es  not  des 
this  device. 

(g)  Statio}is  entitled  to  proqram  exeluxivity.  Any  such  system  wh 
operates,  in  whole  or  in  part,  within  the  grade  B  or  higher  priority  cont 
of  any  commercial  or  noncommercial  educational  television  station  or  w? 
in  the  conmiunity  of  a  fourth  priority  television  translator  station,  i 
which  carries  the  signal  of  such  station  shall,  U|X)n  request  of  the  stat 
licensee  or  permittee,  maintain  the  station's  exclusivity  as  a  program  ou 
again.st  lower  priority  or  more  distant  duplicating  signaLs,  but  not  agai 
sigimls  of  equal  priority,  in  the  manner  and  to  the  extent  specified  in  ps 
graphs  (h)  and  (i)  of  this  section. 

(h)  Proqram  exclusivity ;  extent  of  protection.  Where  a  station 
entitled  to  program  exclusivity,  the  CATV  system  shall,  upon  request  of  i 
station  licensee  or  permittee,  refrain  from  duplicating  any  program  bro 
cast  by  such  station  on  the  same  day  as  its  broadca.st  by  the  station,  if  :i 
CATV  oi)erator  has  received  notification  from  the  requesting  station  of  l| 
date  and  time  of  its  broadcast  of  the  jirogram  and  the  date  and  time  of  i 
broadcast  to  be  deleteil,  as  soon  as  possible  and  in  any  event  no  later  tl 
48  hours  prior  to  the  broadcast  to  be  deleted.  I'pon  request  of  the  CAl 
system,  such  notice  shall  be  given  at  least  S  days  prior  to  the  date  of  ij 
broadcast  to  be  deleted. 

(i)  Exceptions.  Notwithstanding  the  requirements  of  paragraph  (h) 
this  section, 
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(4)  The  system  need  not  delete  reception  of  any  program  which  would 
be  carried  on  the  system  in  color  but  will  be  broadcast  in  black  and  white  by 
the  station  requesting  deletion. 

(j)  Disputes  between  television  broadcast  or  translator  stations  and 
CATV  systC7ns;  requests  for  waiver  of  the  rules  or  for  different  treatment. 
In  the  event  that  a  dispute  should  arise,  at  any  time,  between  a  television 
broadcast  or  translator  station  and  a  CATV  system  served  under  an  au- 
thorization subject  to  this  section,  on  the  question  of  whether  the  CATV 
system  is  complying  with  the  applicable  requirements,  the  matter  may  be 
referred  to  the  Commission  for  a  ruling  pursuant  to  the  provisions  of 
S  74.1109  of  this  chapter,  either  by  the  licensee  carrier,  or  by  the  station,  or 
( 'ATV  system,  with  notice  to  the  licensee  carrier.  Where  a  dispute  has  been 
referred  to  the  Commission  for  a  ruling  or  where  a  i)etition  for  waiver  of  the 
rules  or  for  different  requirements  has  been  filed  under  §  74.1109  of  this 
cliapter,  with  notice  to  the  licensee  carrier,  microwave  service  to  the  relevant 
sultscriber  shall  not  be  commenced  or  terminated  until  30  days  after  the 
Commission's  ruling  has  been  received  by  the  Licensee  carrier. 

(k)  Interim  requirement.  No  CATV  system  shall  be  provided  with  micro- 
wave .service,  either  directly  or  indirectly,  if  the  o[)eration  of  such  CATV 
system  would  be  inconsistent  with  §  74.1107  of  this  chapter. 

s'liTK  1. — As  used  in  $  21.712(b),  the  term  "predicted  grade  B  contour"  means  the 
Id  intensity  contour  defined  in  §  73.683(a)  of  this  chapter,  the  location  of  which  Is 
( ermined  exclusively  by  means  of  the  calculations  prescribed  in  §  73.684  of  this 
cipter. 

[I.  Part  74  is  amended  as  follows  : 

I.  In  section  74.1,  paragraph  (c)  (4)  is  deleted,  and  two  new  paragraphs  (d) 
eri  (e)  are  added  to  read  as  follows : 
§  74.1     Ser\ice8  covered  by  this  part 

(d)  Community  antenna  relay  stations  (subpart  J). 

(e)  Community  antenna  television  systems   (subpart  K). 

;    In  .section  74.1001(e).  subparagrai)hs  (1)  and   (2)  are  amended  as  follows 
s  I  .-I  new  subparagraph  (!))  is  added  as  follows : 
S  74.10(11     I)i:i  I.NITIONS 

***♦*•* 
(e)   As  u.sed  in  §§  74.1031  and  74.1033. 

(1)  Vommunity  antenna  television  system.  The  terra  "community  an- 
tfiina  television  system"  ("CATV  system'')  means  any  facility  which,  in 
whiili>  or  in  part.  ri>ceives  directly  or  indirectly  over  the  air  and  amplifies  or 
ollierwise  modifies  the  signals  transmitting  programs  broadcast  by  one  or 
more  television  stations  and  distributes  such  signal.s  b.v  wire  or  cable  to 
subscribing  members  of  the  public  who  pay  for  such  service,  but  such  term 
sliall  not  include  (1)  any  such  facility  which  serves  fewer  than  50  sub- 
scribers, or  (2)  any  such  facility  which  serves  only  the  residents  of  one 
iir  more  apartment  dwellings  under  common  ownership,  control,  or  manage- 
ment, and  commercial  establishments  located  on  the  i)remises  of  such  an 
:il)artment  house. 

(2)  Television  station:  television  broadcast  station;  television  translator 
xtation.  The  terms  "television  station"  and  "television  broadcast  station" 
mean  any  television  broadcasting  station  operating  on  a  channel  regularly 
assigned  to  its  community  by  §  73.60fi  of  this  chapter.  The  term  "television 
translator  station"  means  a  television  broadcast  translator  station  as  defined 
ill  §  74.701  of  this  chapter.  A  television  translator  station  which  is  licensed 
to  and  rebroadcasts  the  programing  of  a  television  broadcast  station  within 
(hat  station's  grade  B  contour  shall  be  deeine<l  an  extension  of  the  originating 
station. 
******* 

(9)  Distant  signal.  The  term  "distant  signal"  means  the  signal  of  a  tele- 
vision broadcast  station  which  is  extended  or  received  l>eyond  the  grade  B 
contour  of  that  station. 

.  Section  74.1031(c)  is  amended  to  read  as  follows : 
§  74.1031     Eligibility  and  contents  of  application 
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(c)  An  application  for  any  authorization  subject  to  §  74.1033  shall  coi 
tain  a  statement  that  the  applicant (s)  have  notified  the  licensee  or  pe 
niittee  of  any  television  station,  within  whose  predicted  grade  C  contour  tb 
CATV  system  (s)  oj^erate  or  will  operate,  in  whole  or  in  part,  and  the  license 
or  permittee  of  any  100  w  or  higher  power  translator  station  operating  in  ti 
community  of  each  such  system,  of  the  filing  of  the  aiiplication.  Where 
is  proposed  to  extend  the  signal  of  any  noncommercial  educational  televisio 
station  beyond  its  grade  B  contour  into  a  community  with  an  uniK'Cupie 
reserved  educational  television  channel  assignment  under  §  73.C06  of  th: 
chapter,  the  notice  shall  also  be  served  upon  the  superintendents  of  schoo 
in  the  community  and  county  and  the  local,  area,  and  State  educations 
television  agencies,  if  any.  Such  statement  of  the  applicant  shall  be  su| 
ported  by  copies  of  the  letters  of  notification  directed  to  such  licensees  ( 
permittees  and  educational  interests.  The  notice  shall  include  the  fact  < 
filing  by  the  applicant  (s),  identification  of  each  CATV  system  served  or  I 
be  served  under  the  authorization  sought,  identification  of  the  communit 
served  or  to  he  served  by  each  such  CATV  system,  and  the  television,  stam 
ard  broadcast,  and  FM  station(s)  whose  programs  will  be  distributed  t 
each  such  CATV  system. 

Note  1.- — As  used  in  %  74.1031(c).  the  term  "predicted  grade  B  contour"  means  tho  fie 
Intensity  contour  defined  in  §  73.683(a>  of  tills  chai>ter,  the  location  of  wliich  Is  det( 
mined  exclusively  by  means  of  the  calculations  prescribed  In  S  73.6S4  of  this  chnpt'T. 

4.  In  sectiori  74.1033,  paragraphs  (a),  (b)  (3),  (c),  (e),  and  (f)  are  amendec 
paragraphs  (g)  (4)  and  (h)  are  added  ;  and  the  note  to  section  74,10.33  is  deletfr 
§  74.1033    Licensing  iiequihements  •  •  • 

(a)  Stations  required  to  be  carried.  Within  the  limits  of  its  channel  c 
pacity,  any  such  CATV  system  shall  carry  the  signals  of  operating  or  su 
sequently  authorized  and  operating  television  broadcast  and  100  w  or  hight 
power  translator  stations  in  the  following  order  of  priority,  upon  the  reqiie 
of  the  licensee  or  permittee  of  the  relevant  station  : 

(1)  First,  all  commercial  and  noncommerciul  educational  stations  wilhi 
whose  principal  community  contours  the  system  operates,  in  whole  or  '. 
part; 

(2)  Second,  all  commercial  and  noncommercial  educational  statioi 
witliin  whose  grade  A  contours  the  system  operates,  in  whole  or  in  part; 

(3)  Third,  all  commercial  and  noucominercial  educational  stations  with; 
whose  grade  B  contour  the  system  operates,  in  whole  or  in  part ; 

(4)  Fourth,  all  commercial  and  noncommercial  educational  translate 
stations  operating  in  the  community  of  the  system  with  100  w  or  highi 
power. 

(b)  Exceptions.  •  •  • 

•  ••••»» 

(3)  The  system  need  not  carry  the  signal  of  any  television  translab 
station  if  (i)  the  system  is  carrying  the  signal  of  the  originatu 
station,  or  (ii)  the  system  is  within  the  grade  B  or  higher  priority  contoi 
of  a  station  carried  on  the  system  whose  prograndng  is  substantially  dup 
cated  by  the  translator. 

(c)  Special  requirements  in  the  event  of  nonrarriafjc.  Where  the  syste 
does  not  carry  the  signals  of  one  or  more  stations  within  whose  grade 
or  higher  priority  contour  it  operates,  or  the  signals  of  one  or  more  100 
or  higher  ixtwer  translator  stations  locateii  in  its  community,  the  .syste 
shall  offer  and  maintain,  for  each  subscriber,  an  adequate  switching  devi' 
to  allow  the  subscrilnjr  to  ehocse  between  cable  and  noncable  reception,  unle 
the  subscriber  afiirmatively  indicates  in  writing  that  be  does  not  desl 
this  device. 

(e)  Stations  entitled  to  program  rjrclusiviti/.  Any  .such  system  wliii 
operates,  in  whole  or  in  part,  within  the  grade  B  or  higher  priority  eontoi 
of  any  commercial  or  noncommercial  educational  television  station  or  with 
the  community  of  a  fourth  priority  television  translator  station,  and  whic 
carries  the  signal  of  such  station  shall,  upon  request  of  the  station  licenS' 
or  ijermittee,  maintain  the  station  s  exclusivity  as  a  program  outlet  agaiu 
lower  priority  or  more  distant  duplicating  signals,  but  not  against  signals  • 
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equal  priority,  in  the  manner  and  to  the  extent  specified  in  paragraphs  (f ) 
and  (g)  of  this  section. 

(f )  Program  exclusivity;  extent  of  protection.  VSTiere  a  station  is  entitled 
to  program  exclusivity,  the  CATV  system  shall,  upon  the  request  of  the 
station  licensee  or  permittee,  refrain  from  dui)licating  any  program  broad- 
cast by  such  station  on  the  same  day  as  its  broadcast  by  the  station,  if  the 
CATV  operator  has  received  notification  from  the  requesting  station  of  the 
date  and  time  of  its  broadcast  of  the  program  and  the  date  and  time  of  any 
broadcast  to  be  deleted,  as  soon  as  possible  and  in  any  event  no  later  than  48 
hours  prior  to  the  broadcast  to  be  deleted.  Upon  request  of  the  CATV 
system  such  notice  shall  be  given  at  least  8  days  prior  to  the  date  of  any 
broadcast  to  be  deleted. 

(g)  Exceptions.  *  *  * 

(4)  The  system  need  not  delete  reception  of  any  program  which  would  be 
carried  on  the  system  in  .color  but  will  be  broadcast  in  black  and  white  by 
the  station  requesting  deletion. 

(h)   Interim  requirement.     Xo  CAT\^  system  shall  be  provided  with  micro- 
wave service,  either  directly  or  indirectly,  if  the  ojjeration  of  such  CATV 
system  would  be  inconsistent  with  §  74.1107  of  this  chapter. 
A  new  subpart  K  is  added  to  read  as  follows  : 

Subpart  K — Community  Antenna  Tei,e\'ision  Systems 

Contents 

Sec.  74.1101     Etefinitions. 

Sec.  74.1103  Requirements  relating  to  distribution  of  television  signals  by 
community  antenna  television  .systems. 

Sec.  74.110.T     Notification  prior  to  the  commencement  of  new  service. 

Sec.  74.1107  Requirement  for  showing  in  evidentiary  hearing  and  Comis- 
sion  approval  in  top  100  television  markets ;  other 
procedures. 

Sec.  74.1109  Procedures  applicable  to  requests  for  waiver  of  the  rules,  addi- 
tional or  different  requirements  and  rulings  on  complaints 
or  disputes. 

Subpart  K — Community  Antenna  Television  Systems 

$  74.1101    Definitions 

(a)  Community  antenna  telcvi.'<ion  .lystem.  The  term  "community 
antenna  television  system"  ("CATV  system")  means  any  facility  which,  in 
whole  or  in  part,  receives  directly  or  indirectly  over  the  air  and  amplifies 
or  otherwise  modifies  the  signals  transmitting  programs  broadcast  by  one 
or  more  television  stations  and  distributes  such  signals  by  wire  or  cable  to 
subs<'ribing  members  of  the  public  who  imy  for  such  service,  but  such  term 

ball  not  include  (1)  any  such  facility  which  .sen-es  fewer  than  50  sub- 
scribers, or  (2)  any  such  facility  which  serves  only  the  residents  of  one  or 
more  apartment  dwellings  under  common  ownership,  control,  or  manage- 
ment, and  commercial  establishments  located  on  the  premises  of  such  an 
apartment  house. 

(b)  Television  station;  television  broadcast  station;  television  translator 
station.  The  terras  "television  staticm"'  and  "television  broadcast  .station" 
mean  any  television  broadcasting  station  oiierating  on  a  channel  regularly 
assigned  to  its  community  by  §  73.606  of  this  chapter.  The  term  "televi-sion 
translator  station"  means  a  television  broadcast  translator  station  as  defined 
in  §  74.701  of  this  chapter.  A  television  translator  station  which  is  licensed 
to  and  rcbroadcasts  the  programing  of  a  television  broadcast  .station  within 
that  station's  grade  B  contour,  shall  be  deemed  an  extension  of  the  originat- 
ing station. 

(c)  Principal  community  contour.  The  term  "principal  community  con- 
tour" means  the  signal  contour  which  a  television  station  is  required  to 
place  over  its  entire  principal  community  by  §  7.3.6So(a)  of  this  chapter. 

(d)  Grade  A  and  grade  B  contours.  The  terms  "grade  A  contour"  and 
"grade  B  contour"  mean  the  field  intensity  contours  defined  in  §  73.683(a) 
Of  this  chapter. 
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(e)  Network  programing.     The  term  "network   programing"  means 
programing  supplied  by  a  national  television  networlv  organization. 

(f )  SvbKtanl'wlly  diiplir'otcd.  Tlie  terra  "substiuitially  (iiiplicatcd"  me! 
regularly  duplicated  by  the  network  programing  of  one  or  more  static; 
singly  or  collectively,  in  a  normal  week  during  the  hours  of  6  to  11  p., 
local  time,  for  a  total  of  14  or  more  hours.  , 

(g)  I'riorif!/.  The  term  "priority"  means  the  priority  among  stati 
established  in  §  74.1103(a). 

(h)  Independent  station.     The  term  "indeiKMulent  station"  means  a 
vision  station  which  is  not  atliliated  with  any  national  television  netw[ 
organization. 

(i)   Distant  signal.     The  term  "distant  signal"  means  the  signal  of  a 
vision  broadcast  .station  which  is  extended  or  received  beyond  Uic  grad<, 
contour  of  tliat  station. 
§  74.1103     Requikeme.nt  relating   to  distribution   of  television   SIQNi 

BY    COMMU.MTV    .\NTENNA    TELEVISIO.N    SYSTKMS  i 

No  community  antenna  television  .system  shall  supi)ly  to  its  subscrit 
signals  broadcast  by  one  or  more  television  stations,  except  in  accorda 
with  the  following  conditions: 

(a)  Sfation-i  required  to  be  carried.  Within  the  limits  of  its  char 
capacity,  any  such  t'ATV  system  shall  c.irry  the  signals  of  oiK-ratiug 
subsequently  authorized  and  oi>eraling  television  broadcast  and  100  w 
higher  power  translator  stations  in  the  following  nrder  of  l>riority,  iH)on 
request  of  the  licensee  or  i^ennitteo  of  the  relevant  station  : 

(1)  First,  all  commercial  and  noncommercial  educational  stations  wil 
whose  principal  community  contours  the  system  operates,  in  whole  oi 
part; 

(2)  Second,  all  commercial  and  noncommercial  educational  stations  w 
in  whose  grade  .V  contours  the  .system  operates,  in  whole  or  in  i)art  ; 

(.S)  Third,  all  commercial  and  noncommercial  educational  .ilations  wit 
whose  grade  B  contours  the  system  operates,  in  whole  or  in  part ; 

(4)  Fourth,  all  commercial  and  noncommercial  educational  televi 
translator  stations  operating  in  the  community  of  the  system  with  100  \ 
higher  power. 

(b)  Exceptions.  Notwithstanding  the  requirements  of  paragraph  (a 
this  se<'tion, 

(1)  The  system  need  not  carry  the  signal  of  any  station,  if  (i)  tliat 
tion's    network    programing    is    substantially    dujilicated    by   one   or 
stations  of  higher  priority,  and   (ii)   carrj-ing  it  would,  because  of  limj 
channel  capacity,  prevent  the  .system  from  carrying  the  signal  of  an 
pendent  commercial  station  or  a  noncommercial  educational  station. 

(2)  In  cases  where  (i)  there  are  two  or  more  signals  of  equal  pric 
which  substantially  duplicate  each  other,  and  (ii)  carrying  all  such  sig 
would,  because  of  limited  channel  capacity,  prevent  the  .system  from  ca, 
ing  the  signal  of  an  independent  commercial  station  or  a  noncommei 
educational  station,  the  system  need  not  carry  all  such  substantially  di 
eating  signals,  but  may  select  among  them  to  the  extent  nece.ssary  to  pres 
its  ability  to  carry  the  signals  of  indei)endent  commercial  or  noncommei 
educational  stations. 

(.S)  The  system  need  not  carry  the  signal  of  any  television  transli 
station  if  (i)  the  system  is  carrying  the  signal  of  the  originating  statioi 
(li)  the  system  is  within  the  grade  B  or  higher  priorit.v  contour  of  a  sta 
carried  on  the  system  whose  programing  is  substantially  duplicated  bj 
translator. 

(c)  Special  rcrruirementu  in  the  event  of  noncarrinfie.  Where  the  syi 
does  not  carry  the  signals  of  one  or  more  stations  within  whose  grade 
higher  priority  contour  it  oi)erates.  or  the  signals  of  one  or  more  100 
higher  power  translator  stations  bX'ated  in  its  community,  the  system  .• 
offer  and  maintain,  for  each  subscriber,  an  adequate  switching  devic 
allow  the  subscriber  to  choo.se  between  cable  and  noncable  reception,  ui 
the  sub.scriber  affirmatively  indicates  in  writing  that  he  does  not  desire' 
device. 
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()  Manner  of  carriage.  Where  the  signal  of  any  station  is  required  to 
(Tried  under  this  section, 

(i  The  signal  shall  be  carried  without  material  degradation  in  quality 

r  lin  the  limitations  imposed  by  the  technical  state  of  the  art)  ; 

(i  The  signal  shall,  upon  request  of  the  station  licensee  or  permittee, 
irried  on  the  system  on  the  channel  on  which  the  station  is  transmitting 
Ire  practicable  without  material  degradation)  ;  and 

I  The  signal  shall,  upon  the  request  of  the  station  licensee  or  permittee, 
tried  on  the  system  on  no  more  than  one  channel. 

'  Stations  entitled  to  program  exclusivity.  Any  such  system  which 
iites,  in  whole  or  in  part,  within  the  grade  B  or  higher  priority  contour 
(y  commercial  or  noncommercial  educational  television  station  or  within 
liomniunity  of  a  fourth  priority  television  translator  station,  and  which 
■as  the  signal  of  such  station  shall,  upon  request  of  the  station  licensee 
(rmittee,  maintain  the  station's  exclusivity  as  a  program  outlet  against 
r  priority  or  more  distant  duplicating  signals,  but  not  against  signals 

Siial  priority,  in  the  manner  and  to  the  extent  specified  in  paragraphs  (f ) 
g)  of  this  section. 
,  Program  exclusivity;  extent  of  protection.  Where  a  station  is  en- 
to  program  exclusivity,  the  CATV  system  shall,  upon  the  request  of 
tation  licensee  or  permittee,  refrain  from  duplicating  any  program 
cast  by  such  station,  on  the  same  day  as  its  broadcast  by  the  station, 
:>  CATV  operator  has  Received  notification  from  the  requesting  station 
Ig  date  and  time  of  its  broadcast  of  the  program  and  the  date  and  time 
y  broadcast  to  be  deleted,  as  soon  as  possible  and  in  any  event  no  later 
48  hours  prior  to  the  broadcast  to  be  deleted.  I'pon  request  of  the 
V  system,  such  notice  shall  be  given  at  least  8  days  prior  to  the  date  of 
roadcast  to  be  deleted. 

I  Exceptions.  Notwithstanding  the  requirements  of  paragraph  (f)  of 
^  lection. 

The  CATV  system  need  not  delete  reception  of  a  network  program  if, 

doing,  it  would  leave  available  for  reception  by  subscribers,  at  any 

less  than  the  programs  of  two  networks  (including  those  broadcast  by 

tations  whose  signals  are  being  carried  and  whose  program  exclusivity 

ing  protected  pursuant  to  the  requirements  of  this  section)  ; 

The  system  need  not  delete  reception  of  a  network  program  which  is 
uled  by  the  network  between  the  hours  of  6  and  11  p.m.,  ea.stern  time, 
3  broadcast  by  the  station  requesting  deletion,  in  whole  or  in  part,  out- 
■  Df  the  period  which  would  normally  be  considered  prime  time  for  net- 
programing  in  the  time  zone  involved ; 

I  The  system  need  not  delete  reception  of  any  program  con.sisting  of 
roadcast  coverage  of  a  si)eech  or  other  event  as  to  which  the  time  of 
ntation  is  of  special  significance,  except  where  the  program  is  being 
taneously  broadcast  by  a  station  entitled  to  program  exclusivity  ;  and 
The  system  need  not  delete  reception  of  any  program  which  would 
rried  on  the  system  in  color  but  will  be  broadcast  in  black  and  white  by 
".ation  requesting  deletion. 

10.5  Notification  prior  to  the  commencement  of  new  service 
CATV  system  shall  commence  ojierations  or  commence  supplying  to  its 
Tibers  the  signal  of  any  television  broadcast  station  carried  beyond  the 
>  B  contour  of  that  station,  unless  the  system  has  given  prior  notice  of 
roiX)sed  new  service  to  the  licen.see  or  permittee  of  any  television  broad- 
station  within  whose  predicted  grade  B  contour  the  system  operates  or 
)perate,  and  to  the  licensee  or  permittee  of  any  100  w  or  higher  power 
lator  station  operating  in  the  community  of  the  system,  and  has 
shed  a  copy  of  each  such  notification  to  the  Federal  Communications 

'  oission,  within  60  days  after  obtaining  a  franchise  or  entering  into 
LSe   or  other  arrangement  to   use  facilities:   in   any  event,  no  CATV 

ii  m  .shall  commence  such  operations  until  30  days  after  notice  has  lieen 
Such  notice  shall  be  given  by  existing  systems  which  propose  to 
new  distant  signals  at  least  30  days  prior  to  commencing  service  and 
7Stems  which  propose  to  extend  lines  into  obviously  new  geographic 
1  within  00  days  after  obtaining  a  franchise  or  entering  into  a  lease  or 
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other  arrangement  to  use  facilities  or,  where  no  new  local  authorizai  i 
contractual  arrangement  is  necessary,  at  least  30  days  prior  to  comni. 
service.     Where  it  is  proposed  to  extend  the  signal  of  any  noncomn 
educational  television  station  beyond  its  grade  B  contour  into  a  comi  oj 
with   an   unoccupied   reserved    educational    television   channel   assign 
under   §  73.606   of  this  chapter,   the  notice  shall   also  be  served   \ii 
superintendents  of  schools  in  the  connnunity  and  county  in  whicli  tb' 
will  operate  and  the  lo<al,  area,  and  State  educational  television  a 
if  any.     The  notice  shall   include   the  name  and   address  of   tbe 
identification  of  the  coninuinity  to  be  served,  the  television  signii  I 
distributed,   and  the  estimated  time  oi)erations  will  commence.     W 
IK'tition  with  respect  to  the  proposed  service  is  tiled  with  the  Conn 
pursuant  to   §74.1100  of  this   chapter,   within   30  days   after   notict 
service  to  subscribers  shall  not  be  commenced  until  after  the  Conuni 
ruling  on  the  petition  or^on  the  interlocutory  question  of  temporary^ 
Iiending  further  procedur"es ;  Provided,  however,  that  service  shall 
commenced  in  violation  of  the  terms  of  any  siiecilied  temporary  rcliel 
the  provisions  of  §74.1107  of  this  chapter.     Where  no  iietition  pursui 
§74.1109  has  been  filed  within  30  days  after  notice,  .service  may  b 
menced   at   any    time    thereafter,    subject,    however,    to   the   jirovisio 
§  74.1107.     The  provisions  of  this  section  do  not  apply  to  any  signals 
were  being  supplied  to  subscribers  of  tlie  t'ATV  system  on  March  17' 

Note  1. — As  used  in  8  74.1105.  tlio  torin  "pn'tlicted  priide  H  contour"  means  tl 
Intenslt.r  contour  defined  In  S  7.'?.l!S,'J(n  i  of  this  rtiapter.  tlie  location  of  wlilcli  Is  dcte 
exclusively  by  means  of  the  calculations  prescrllied  In  $  73.6S4  of  this  chapter. 

§  74.1107     Requirement  for  showing  in   evidentiary  hearino  and 

MISSION     approval     IN     TOP      100     TELEVISION      MARKETS; 
PROCEDURES 

(a)  No  CAT\'^  .-system  operating  within  the  predicted  grade  A  cont 
a  television  broadcast  station  in  tlie  100  largest  television  niarketi 
extend   the  signal   of  a   television   broadcast  station   beyond   the  gr 
contour  of  that  station,  except  upon  a  showing,  apjirovcd  by  the  Comu 
that  such  extension  would  be  consistent  with  the  i)Ublic  interest,  and  i 
call.v   the  establishment  and   healthy   maintenance  of  television   bro 
.service  in  the  area.     Commission  approval  of  a  request  to  extend  a 
in  the  foregoing  circumstances  will  be  granted  where  the  Commission] 
considerati<m  of  the  request  and  all  related  materials  in  a  full  evidc 
hearing,  determines  that  the  requisite  showing  has  been  made.     The 
size  shall  be  determined  by  the  rating  of  the  American  Research  B 
on  the  basis  of  the  net  weekly  circulation  for  the  most  recent  year. 

(b)  A  request  under  paragrajih  (a)  of  this  section  shall  be  tiled  af 
CATV  system  has  obtained  any  necessary  franchise  for  operati<m 
entered  into  a  lease  or  other  arrangement  to  use  facilities  and  sh 
forth  the  name  of  the  community  involvinl.  the  date  on  which  a  frji 
was  obtained,  the  signal  or  signals  proixised  to  be  extended  beyouc 
grade  I?  contours,  and  the  si)ecilic  reasons  why  it  is  urged  that  such  ext 
is  consistent  with  the  public  interest,  rublic  notice  will  be  given 
filing  of  such  a  request,  and  interestetl  parties  may  file  a  response 
ment  within  30  days  after  such  jmblic  notice.  A  reply  to  such  respoi 
statement  may  be  filed  within  a  liO-da.v  period  thereafter.  The  Conn 
shall  designate  the  re(iuest  for  an  evidentiary  hearing  on  issues 
siiecified.  with  the  burden  of  proof  and  the  burden  of  proceeding  w, 
introduction  of  evidence  upon  the  CATV  system  making  the  re<iuest, 
otherwise  specified   by   the   Commission   as   to  particular  issues. 

(c)  No  CATV  .system,  located  so  as  to  fall  outside  the  provi.sl 
paragraph  (a^  of  this  section,  shall  extend  the  sign;il  of  a  television 
cast  station  beyond  the  grade  I?  contour  of  that  station,  where  th( 
mission,  ui)on  its  own  motion  or  jnirsuant  to  a  petition  filed  under  S  7 
determines,  after  appriqiriate  proceedings,  that  such  extension  would 
consistent  with  the  |iublic  interest,  taking  into  account  jmrticulai 
establishment  and  healthy  maintenance  of  television  broadca.st  ser 
the  area. 

(d)  The  provisions  of  paragraphs  (a)  and  (b)  of  this  section  hIh 
be  applicable  to  any  signals  which  were  being  supi)licd  by  a  CATV 
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ts  subscribers  on  February  15,  1966,  and  pursuant  to  a  franchise  (where 
essary )  issued  on  or  before  that  date ;  provided,  however,  that  any  new 
nchise  or  amendment  of  an  existing  franchise  after  February  15,  1966,  to 
rate  or  extend  the  operations  of  the  CATV  system  in  the  same  general 
a  does  come  within  the  provisions  of  paragraphs  (a)  and  (b)  of  this 
tion ;  and  provided  further  that  no  CATV  system  located  in  the  100 
5est  television  markets,  which  was  supplying  to  its  subscribers  on  Feb- 
ry  15,  1966,  a  signal  carried  beyond  its  grade  B  contour,  shall  extend 
service  to  new  geographical  areas  where  the  Commission,  upon  petition 
d  under  §  74.1109  by  a  television  broadcast  station  located  in  the  area 
I  after  consideration  of  the  response  of  the  CATV  system  and  appropriate 
ceedings,  determine  that  the  public  interest,  taking  into  account  the 
siderations  set  forth  in  the  second  report  and  order  in  dockets  Nos. 
95,  15233,  and  15971,  FCC  66-220,  paragraphs  113-149,  would  be  served 
appropriate  conditions  limiting  the  geographical  extension  of  the  system 
new  areas.  In  the  event  that  an  evidentiary  hearing  is  held  on  such  a 
»  ition,  the  Commission  may  also  consider,  upon  the  basis  of  the  pleadings 
1  ore  it,  whether  temporary  relief  pending  the  outcome  of  the  hearing  is 
li  led  for  in  the  public  interest,  and,  if  so,  the  nature  of  such  relief;  no' 
■;■  TV  system  coming  within  the  foregoing  provision  shall  extend  its  service 
lew  geographical  areas  in  violation  of  the  terms  of  the  specified  temporary 
ef. 

;  1.1109    Procedures  applicable  to  petitions  for  waiver  of  the  rules, 
additional  or  different  requirements  and  rulings  on  com- 
plaints or  disputes 
a)   Upon  i)etition  by  a  CATV  system,  an  applicant,  permittee,  or  licensee 
1  television  broadcast,  tran.slator,  or  microwave  relay  station,  or  b.v  any 
er  interested  person,  the  Commission  may  waive  any  provision  of  the 
;s  relating  to  the  distribution  of  television  broadcast  signals  by  CATV 
terns,  imiKise  additional  or  different  requirements,  or  issue  a  ruling  on  a 
iplaint  or  disputed  question. 
"b)   The   petition   may  be  submitted  informally,  by  letter,  but  shall  be 
ompanied  by  an  affidavit  of  .service  on  any  CATV  system,  station  licensee, 
mittee,  applicant,  or  other  interested  i)erson  who  may  be  directly  affected 
he  relief  requested  in  the  petition  should  l>e  granted. 
c)(l)   The   petition   shall   state   the   relief   r^iuesled   and   may  contain 
rnative  requests.     It  shall  state  fully  and  prwisely  all  i)ertinent  facts  and 
■Isiderations  relied  uixm  to  demonstrate  the  need  for  the  relief  requested 
8fl  to  supix)rt  a  determination  that  a  grant  of  such  relief  would  .serve  the 
lie    interest.     Factual   allegations   shall   be   supiKHted   by   affidavit  of  a 
"'son  or  persons  with  actual  knowledge  of  the  facts,  and  exhibits  shall 
' '  ■erifie<l  by  the  jjer.son  who  prepares  them. 

■'2)  A  ix'tition  for  a  ruling  on  a  complaint  or  disputed  question  shall  set 
'*:h  all  steps  taken  by  the  parties  to  resolve  the  iiroblem,  except  where  the 
jiijT  relief  sought  is  a  clarification  or  interpretation  of  the  rules, 
5i  d)  Interested  persons  may  submit  comments  or  opix)sition  to  the  petition 
i  hill  30  days  after  it  has  been  filed.  Upon  .good  cause  shown  in  the 
"'ition,  the  Commission  may,  by  letter  or  telegram  to  known  interested 
"'sons,  specify  a  shorter  time  for  such  submissions.  Comments  or  opposi- 
■'■is  shall  be  .served  on  petitioner  and  on  all  i)ersons  listed  in  petitioner's 
*  Javit  of  (service,  and  shall  contain  a  detailed  full  showing,  supported  by 
'ilavit,  of  any  facts  or  considerations  relied  upon. 

!  e)  The  petitioner  may  file  a  reply  to  the  comments  or  oppositions  within 
(Jays  after  their  submission,  which  shall  be  served  upon  all  persons  who 
>i  e  filed  pleadings  and  shall  also  contain  a  detailed  full  showing,  .supported 
'"  affidavit,  of  any  additional  facts  or  considerations  relied  upon.  Upon 
o^d  cause  shown,  the  Commission  may  specify  a  shorter  time  for  the  filing 
■'reply  comments. 

-If)  The  Commission,  after  consideration  of  the  pleadings,  may  determine 

ii'ther  the  public  interest  would  be  served  b.v  the  grant,  in  whole  or  in  part, 

'"ienial  of  the  request,  or  may  is-sue  a  ruling  on  the  complaint  or  dispute. 

!  Commission   may   specify   other   procedures,   such   as   oral   argument, 
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evidentiary  hearing,  or  further  written  submissions  directed  to  part  it  i 
aspects,  as  it  deems  appropriate.     Iirthe  event  that  an  evidentiary  hearii 
required,  the  Commission  will  determine,  on  the  basis  of  the  pleadings 
such  other  procedures  as  it  may  spe<'ify,  whether  temi>orary  relief  sh 
be  accorded  to  any  party  pending  the  hearing  and  the  nature  of  any 
temiwrary   relief.     Where  a   petition   involves  new  service  to  subscri- 
(other  than  service  coming  within  the  provisions  of  §  74.1107(a)   of 
chapter),  the  Commission  will  expedite  its  consideration  and  promptly  i 
a  ruling  either  on  the  merits  of  the  petition  or  on  the  interlocutory  quesi 
of  tem|>orary  relief  pending  further  procedures. 

(g)   Where  a  request  for  temiMiniry  relief  is  contained  in  a  petition 
respect   to   service   coming   within   the   i)rovisions   of   §  74.1107(d)    of 
chapter,  opposition  to  .such  request  for  temporary  relief  shall  be  filed  wi| 
10  days  and  reply  comments  within  7  days  thereafter.     The  Commission  \ 
exiiedite  its  consideration  of  the  question  of  temporary  relief. 
III.  Part  1>1  is  amende<i  as  follows  : 

1.  In  .section  l)l.ri.'i7.  paragniphs  (a)  and  (b)  are  amended  to  read  as  foil 
and  a  new  paragraph  ( i  >  is  added  as  follows  : 

§  91.557     Definitio.ns 

As  tised  in  §§  91.,")9  and  fll.Sfil : 

(a)  Community  antenna  telci^ixion  simtcnui.  The  term  "community 
tenna  television  system"  ("CATV  system")  means  any  facility  w' 
in  whole  or  in  part,  receives  directly  or  indirectly  over  the  air  and  >uu\i 
or  otherwise  mollifies  the  signals  transmitting  i)rograms  broadcast  li.v 
or  more  television  stations  and  distributes  such  signals  l)y  wire  or  c.ih 
sub.scribing  members  of  the  public  who  |)ay  for  such  service,  htit  such 
shall  not  include  (1)  any  such  facilit.v  which  serves  fewer  than  fifty 
scribers,  or  (2>  any  such  facilit.v  which  serves  only  the  residents  of 
or  more  apartment  dwellings  under  c<.>nimon  ownership,  control,  or  m:M 
ment,  and  commercial  establishments  located  on  the  premises  of  sur 
apartment  house. 

(b)  Television  utation;  television  broadcast  utation;  television  tratis 
station.  The  terms  "television  station"  and  "television  broadcast  st.ii 
means  any  television  broadcasting  station  oiM-rating  on  a  <'hannel  regu 
assigned  to  its  community  by  §  7.3.606  of  this  chapter.  The  term  "tel<\ 
translator  station"  means  a  television  translator  station  as  defined  in  S  7 
of  this  chapter.  A  television  translator  station  which  is  licensed  to 
rehroadcasts  the  ])rograming  of  a  television  broadcast  station  within 
station's  grade  B  contour,  shall  be  deemed  an  extension  of  the  origin: 
station. 

•  ••••• 

(i)   Distant   signal.     The   tenn    "distant   signal"   means   the   signal 
television  broadcast  station  which  is  extended  or  received  beyond  the  n 
B  contour  of  that  station. 

2.  In  .section  91.559.  paragraphs  (a),  (b)(3),  (c),  (e),  and  (f)  are  amen 
paragraphs  (g)(4)  and  (h(  are  added  :  and  the  note  to  .section  91..5.59  is  dc>li 

§  91..5,59      AlTTHORIZATIONS    FOR   OPERATIONAL    FIXEn    STATIONS    TO    RELAY 
VISION   SIGNALS  TO  CATV    SYSTEMS    •    •    • 

(a)  stations  required  to  he  earned.  Within  the  limits  of  its  cli: 
cairacity,  any  such  C.\TV  .system  shall  carry  the  signals  of  o|>(>ralii! 
subsequently  authorized  television  broadcast  and  100  w  or  higher  p 
translator  .stations  in  the  following  order  of  priority,  u\Km  request  " 
licens(H»  or  l)ermittee  of  the  relevant  station  : 

(1)  First,  all  commercial  and  noncommercial  educational  stations  « 
whose  principal  community  contours  the  system  operates,  In  whole  i 
part: 

(2)  Second,  all  commercial  and  noncommercial  educational  sl;i 
within  whose  grade  A  contours  the  system  operates,  in  whole  or  in  i 

(.3)  Third,  all  commercial  and  noncommercial  educational  stations  w 
whose  grade  B  contour  the  system  operates,  in  whole  or  in  part ;  ar 
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(4)  Fourth,  all  commercial  and  noncommercial  educational  translator 
ations  operating  in  the  community  of  the  system  with  100  w  or  higher 

IWIT. 

Ill)   Exceptions.  *  *  * 

( .'. )   The  system  need  not  carry  the  signal  of  any  television  translator 

ation  if  (i)  the  system  is  carrying  the  signal  of  the  originating  station, 

r   <ii)  the  system  is  within  the  grade  B  or  higher  priority  contour  of  a 

;iti()n  carried  on  the  cable  whose  programing  is  substantially  duplicated 

the  translator. 

((•)  Special  requirements  in  the  event  of  noncarriage.  Where  the  system 
riis  not  carry  the  signals  of  one  or  more  stations  within  whose  grade  B  or 
igher  priority  contour  it  operates,  or  the  signals  of  one  or  more  100  w  or 
i>,'li(>r  power  translator  stations  located  in  its  community,  the  system  shall 
Tir  and  maintain,  for  each  subscriber,  an  adequate  switching  device  to 
liiw  the  sub.scriber  to  choose  between  cable  and  noncable  reception,  unless 
ic  subscriber  affirmatively  indicates  in  writing  that  he  does  not  desire 
lis  device. 

******* 

'(e)   Stations  entitled  to  program  exclusivity.     Any  such  system  which 

)erates,  in  whole  or  in  part,  within  the  grade  B  or  higher  priority  contour  of 

!]  ly  commercial  or  noncommercial  educational  television  station  or  within 

,e  community  of  a  fourth  priority  television  translator  station,  and  which 

[  irries  the  signal  of  such  station  shall,  ui)on  request  of  the  station  licensee 

permittee,  maintain  the  station's  exclusivity  as  a  program  outlet  against 

wer  priority  or  more  distant  duplicating  signals,  but  not  against  signals 

equal  priority,  in  the  manner  and  to  the  extent  specified  in  paragraphs 

)  and  (g)  of  this  .section. 

(f)  Program  exclusivity;  extent  of  protection.  Where  a  station  is  en- 
jjtletl  to  program  exclusivity,  the  CATV  system  shall,  upon  request  of  the 
It  ation  licensee  or  permittee,  refrain  from  duplicating  any  program  broad- 

st  by  such  station  on  the  same  day  as  its  broadcast  by  the  station,  if  the 
kTV  oi)erator  has  received  notification  from  the  requesting  station  of  the 
ite  and  time  of  any  of  its  broadcast  of  the  program  and  the  date  and  time 
any  broadcast  to  be  deleted,  as  soon  as  possible  and  in  any  event  no 
jijter  than  48  hours  prior  to  the  broadcast  to  be  deleted.  Upon  request  of 
He  CATV  system,  such  notice  shall  be  given  at  least  8  days  prior  to  the 
ite  of  any  broadcast  to  be  deleted. 

(g)  Exceptions.  *  *  * 


(4)  The  system  need  not  delete  reception  of  any  program  which  would  be 
rrie<l  on  the  system  in  color  but  will  be  broadcast  in  black  and  white  by 
e  istation   requesting  deletion. 

(h)  Interim  requirement.  No  CATV  system  shall  be  provided  with 
icrowave  service,  either  directly  or  indirectly,  if  the  operation  of  such 
i.TV  system  would  be  inconsistent  with  §  74.1107  of  this  chaptej. 

"  action  91.561  is  amended  to  read  as  follows : 

'  )1  ..561    NonrioATioN  by  appucant 

An  application  for  any  authorization   subject  to   §  91.559  shall   contain 

statement  that  the  applicant  has  notified  the  licensee  or  permittee  of  any 

Jlevision  broadcast  station,  within  whose  predicted  grade  B  contour  the 

jiTV  system (s)   .served  or  to  be  served  operate  or  will  operate,  and  the 

len.see  or  permittee  of  any  100  w  or  higher  power  translator  station  operat- 

g  in  the  community  of  the  system,  of  the  filing  of  the  application.     Where 

is  proposed  to  extend  the  signal  of  any  noncommercial  educational  tele- 

sion  station  beyond  its  grade  B  contour  into  a  community  with  an  un- 

j  cupied  reserved  educational  television  channel  assignment  under  §  73.606 

.  this  chapter,  the  notice  shall  also  be  served  ui>on  the  superintendents  of 

J.  hools  in  the  community  and  county  and  the  local,  area,  and  State  educa- 

;)nal  television  agencies,  if  any.     Such  statement  of  the  applicant  shall  be 

pported  by  copies  of  the  letters  of  notification  directed  to  such  licensees  or 

2  F.C.C.  2d 
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permittees  and  educational  interests.  The  notice  shall  include  the  fac 
intended  filing  by  the  applicant,  identification  of  each  CATV  system  sei 
or  to  be  served  under  the  authorization  sougI)t,  identification  of  the  < 
munity  served  or  to  he  served  by  each  such  CATV  system,  and  the  televi 
station (s)  whose  programs  will  be  distributed  by  each  such  CATV  sys 

Note. — As  used  In  §  91.561.  tlie  term  "predicted  grade  B  contour"  means  the 
intensity  contour  defined  in  %  73.6S3(a)  of  this  chapter,  the  location  of  which  is  d 
mined  exclusively  by  means  of  the  calculations  prescribed  In  §  73.684  of  this  chapter. 

Dissenting  Statement  of  Commissioner  Robert  T.  Bartle- 

I  dissent  from  tlie  action  asserting  juri.^diction  over  commui 
antenna  systems.  In  my  opinion,  the  Communications  Act  does 
now  confer  sucli  jurisdiction  and  the  Commission  is  without  autho 
to  promulgate  these  rules. 

I  believe  that  we  should  seek  legislation  to  resolve  the  basic  < 
siderations  in  this  matter.  Since  the  real  concern  surrounding  CA 
appears  to  be  its  po.ssible  evolution  into  jiay-TV,  I  propose  an  anie 
ment  of  the  Communications  Act  to  preclude  community  antenna 
terns  from  distributing  programs  other  than  those  received  from  tn 
missions  of  broadcast  stations. 

I  am  opposed  to  the  rule's  impediments  on  entry  of  community 
tenna  systems  into  the  top  100  markets,  and  specification  of  tlie  grac 
contour,  rather  tlian  the  grade  A  or  lesser  contour,  as  the  benchnr 
for  requiring  carriage  of  local  TV  stations. 

Statement  of  Commissioner  Kenneth  A.  Cox,  Concurring  in  P 

Dissenting  in  Part 

1  concur  in  the  steps  the  majority  has  taken,  but  must  dissent  tcN 
failure  to  lake  otlier  measures  which  I  l)elic\e  to  be  critically 
portant.     I  think  we  are,  indeed,  at  a  crossroads  in  the  developmei 
our  television  system — and  1  gravely  fear  that  the  majority  lias  ti 
a  wrong  turn. 

The  Commis.'^ion  has  had  a  sorry  record  witli  respect  to  CATV. 
the  early  lO.jO's  wiien  questions  were  first  raised  about  CAT^', 
Commission's  staff  recommended  that  tlie  agency  as.sert  and  exei 
jurisdiction  over  this  new  plienomenon.'     However,  the  (\immi? 
of  that  day,  not  recognizing  t  he  i)oteut  ial  impact  of  widcspivail  CA 
development,  procrastinated  and  finally  declined  to  as.'<ert   get 
jurisdiction.     At  first,  the  con.sequences  of  that   decision   were  li 
readily  apparent — and  were  largely  confined  to  small  television     I 
kets  where  CATV,  in  most  cases,  jjerformed  its  true  suppien     i 
function.     Later  the  impact  of  CATV  competition   assumed 
serious  proportions,  and  the  Commission  began  to  shake  off  it- 
argy.     In  the  Carter  Mountain  case-  it  denied  an  applicationtl 
microwave  facilities  to  .serve  CATV  systems  in  A\'y()ming  on  i 
ground  that  the  increased  competition  to  a  small  market  tele 
-Station  which  would  have  resulted  might  have  impaired  its  abiln  i 
continue  to  serve  its  audience.     It  indicated  tliat  it  would  graiiitlj 
applications  on  conditions  designed  to  protect  the  station  by  reqi 

'  Sep  Television  Inquiry,  henrlnfrs  before  the  Committee  on  Interstate  and  Forelr 
merce.  U.S.  Senate.  S-lth  ("one.,  pf.  6.  p.  3490  et  neq. 

^Carter  Mountain  Tranamiitsion  Corp.  v.  Federal  Communications  Commission, 
2d  3D9  (C.A.D.C),  cert.  den.  375  U.S.  951  (19.63). 
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t:.  the  CATV  systems  carry  the  local  station  without  degradation  of 
S'.ignal  and  without  duplicating  its  programs. 
hell   last  April,   after  more  tjian   2  years  of  consideration   of 
>iiiiinous  comments  and  special  studies  by  the  Commission  and  the 
.  I  ;ist  and  CATV  industries,  we  adopted  minimal  rules  with  respect 
iiicrowave-fed  CATV  systems  and  proposed  to  extend  them  to 
F he-air  systems  as  well.    It  seemed  to  me — as  I'm  sure  it  did  to 
•  (Icasters  wlio  had  become  increasingly  alarmed  by  the  explosive 
vih  of  CATV  and  its  extension  into  larger  and  well-served  mar- 
(liat  the  Commission  liad  finally  taken  hold  of  the  problem,  14 
^s  late,  but  in  time  to  prevent  serious  damage  to  the  fabric  of  our 
ision  service.     The  Commission  was  divided  four  to  two,  but  the 
)iity,  aft«r  considering  and  carefully  laying  out  the  unfair  com- 
1  i\  c  impact  of  nonearriage  of  local  stations  or  duplication  of  their 
i^ninis,  adopted  rules  whicli  I  think  would  have  gone  far  toward 
iri\  ing  tlie  system  so  jiainfuUy  developed  in  this  country — and 
h  it  ing  its  further  growth  in  the  UHF.     These  rules  would  neither 
destroyed  existing  CATV  systems,  nor  deprived  their  subscribers 
ay  programs.    Similarly,  they  would  not  have  blocked  all  futiu-e 
■  ?V  development,  but  would  simply  liave  moved  toward  insuring 
cable  systems  perform  the  valuable  supplemental  service  for  which 
were  originally  devised.     A  reading  of  our  first  report  and  order 
)ckets  Xos.  14895  and  15233, 38  F.C.C.  «83,  with  its  careful  analysis 
jmpetition  between  broadcast  stations  and  CATV  systems — with 
icular  emphasis  upon  tlie  program  exclusivity  obtained  in  the 
cet  by  broadcastei-s  and  its  importance  to  their  operations — gives 
ti he  clear  impression  that  the  majority  was  concerned  first  and  fore- 
with  the  preservation  and  expansion  of  our  over-the-air  television 
m.     Wliile  it  recognized  the  important  service  CATV  systems 
taliupply  to  their  subscribers,  it  insisted  that  CATV  was  secondary 
subordinate  in  rank,  and  should  therefore  be  subjected  to  quite 
ist  restrictions  to  favor  the  primary  service. 
it  now,  less  than  a  year  later,  the  tone  is  diiTerent.    In  the  report 
order  now  issued — and  even  more  in  the  deliberations  leading  up 
iie  decisions  reflected  there — there  has  been  a  shift  in  emphasis, 
e  is  a  subtly  heightened  importance  assigned  to  the  diversity  of 
>e  whicli  cable  systems  provide  to  some  television  homes,^  with 
rresponding  depreciation  of  the  local  service  of  area  stations. 
i-e  are  expressions  of  concern  that  we  not  block  the  "new"  tech- 
jy  of  wired  television — though  the  alternative  of  wired  A^ersus 
iidcast  distribution  has  long  been  with  us,  both  in  radio  and  tele- 
n,  and  it  seems  to  me  that  CATV's  technology,  like  its  program- 
is  derivative  and  much  less  exciting  in  its  possibilites  than  the 
the-air  mode.     And  there  is  a  tendency  to  downgrade  program 
isivity — which  seemed  so  important  last  April — and  to  forget 
mfair  competitive  impact  on  broadcast  operations  of  the  CATV 


indicated  beiow.  I  tliinl;  tliis  is  largely  due  to  the  vociferous  protests,  instigated  by 
ding  publicity  efforts  of  certain  elements  of  the  CATV  industry,  of  these  cable  sub- 
While  they  are  a  small  percentage  of  the  television  homes  in  this  country — snd 
.  a  minority  even  in  the  television  markets  where  they  are  concentrated — they  are 
umerous  enough  to  have  flooded  Congress  and  the  Commission  with  protests  against 
s  which  they  were  told  we  were  about  to  take,  but  which  were  always  exaggerated  and 
mes  completely  false. 
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practices  wliich  we  then  undertook  to  regulate.  The  shift  is  j 
obvious  in  the  reduction  in  the  degree  of  nonduplication  prote( 
which  is  now  to  be  afforded  local  broadcasters. 

Why  this  change  in  attitude?  I  suppose  it  could  be  argued  tha 
colleagues  who  now  feel  that  same-day  nonduplication  is  more  ii 
public  interest  than  the  15  days  before  and  after  local  broad 
wliich  we  specified  last  April  were  simply  uninformed  when  they 
that  action,  and  therefore  made  a  mistake.  Tliey  do  not  advance 
explanation,  and  I  am  sure  it  was  not  true.  In  fact,  they  gave  n 
more  careful  attention  to  consideration  of  the  details  of  broadcast 
CATV  operation  last  year  than  they  did  on  tliis  round  of  discuss 

It  would  be  more  normal  for  such  a  cliauge  in  position  to  b( 
plained  in  terms  of  new  information  whicii  has  come  to  our  attei 
for  the  first  time  since  our  action  of  last  year.    This  may  be  the 
for  what  I  regard  as  drastic  impairment  of  the  protection  whic 
then  decided  should  ho.  given  to  the  exclusive  program  rights  a 
broadcaster  has  acquired  in  the  program  market — but,  if  so,  i< 
not  been  explained  to  me  in  these  terms.    I  cannot  claim  that  I 
read  all  the  comments  in  this  voluminous  proceeding,  but  in  thi 
was  able  to  examine — drawn  from  both  broadcaster  and  CAT^ 
ings — and  in  the  analysis  of  all  the  major  comments  prepared  bj 
staff,  I  find  no  new  factual  data,  and  no  new  arguments,  l>earin 
this  issue  which  satisfactorilv  ex])lain  or  justify  the  abandonme; 
the  l.i-day  st^indard  previcnisly  adopted.     And.  as  suggested  a 
none  of  my  colleagues  ha\e  marslialed  arguments  which  they 
drawn  from  the  comments  to  rationalize  this  new  ajiproacli.     Ini 
they  talk  vaguely  of  balancing  intei'estsand  minimizing  disruptio 
the  subscribers  of  existing  systems  not  yet  subject  to  the  rules,  ai 
the  importance  of  making  network  programs  available  to  these 
scribers  on  the  day  they  are  presented  by  the  networks.    If  tht 
of  these  considerations  is  so  important  it  seems  strange  to  me  ths 
years  we  have  knowingly  permitted  television  stations  to  delay 
work  programs  for  tlie   far  more  numerous  over-the-air  and 
Why  lias  no  one  ever  proposed  a  rule  to  prohibit  this  nefa 
practice ! 

The  fact  is,  of  course,  that  except  for  certain  live  programs  hi 
an  element  of  timeliness — all  of  which  were  excluded  from  the  be 
of  delayed  nonduplication,  and  are  almost  never  delayed  in  pracJ 
there  is  no  real  urgency  about  seeing  a  particular  program  on  a 
ticular  dav  or  at  a  particular  time.  There  mav  be  an  element  oi 
venience.  but  it  is  one  of  tlie  disadvantages  o^  tlie  television  m€ 
that  the  viewer  must  try  to  adjust  his  s<']iedule  to  tit  the  times  sot 
else— at  a  network  or  a  local  st.ation — has  selected  for  the  present 
of  his  favorite  programs,  and  can  change  at  will.  It  ifi  impc 
that  as  many  network  programs  as  jxissible  lie  made  available  it 
market.  But  as  I  shall  point  out  below,  the  nondui>lication  rul( 
adopte<l  seems  to  me  to  r>e  based  on  the  concept  tliat  it  is  bettei 
the  cable  subscribers,  who  are  a  minority,  be  able  to  see  even-  nel 
show  on  its  day  of  origination  tlian  that  they  be  furnished  everj 
show,  but  with  some  of  them  delayed  for  a  short  period  in  order  to 
more  of  the  most  popular  shows  available  to  everyone  in  the  m 
nonsub.scriber  and  sunscriber  alike. 
2  F.C.C.  2d 
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youkl  like  to  discuss  in  detail  the  discussion,  in  tlie  first  report 

order  in  the  microwave  dockets,  of  the  period  of  nonduplication 

tection  to  be  required,  but  time  does  not  permit  it.    Certainly  this 

1  one  of  the  longest  and  most  carefully  reasoned  sections  in  the 

ument  occupying  nine  pages  in  the  printed  report  (see  pars.  101 

27).     I  find  the  explanation  now  offered  for  abandoning  the  result 

■e  reached  so  insubstantial  as  to  be  shocking.    Consider  what  the 

ority  says  in  paragraphs  51  to  56.     They  start  by  saying  that 

iiltaneous  nonduplication  is  clearly  called  for — which  is  hardly 

tling  since  even  NCTA  concedes  this.    It  then  notes  that  in  the 

;  report  we  further  determined  tliat  "some  measure  of  protection 

'  and  simultaneous  nonduplication  would  also  serve  the  public  in- 

'  st  on  a  number  of  grounds."    I  think  that  sets  some  sort  of  record 

delicate  understatement.     After  carefully  considering  the  data 

imulated  in  over  2  years,  we  explicitly  found  that  15-day  non- 

'.  lication,  before  and  after  local  broadcast,  was  reasonably  necessary 

,'  achieve   fair   competition  and   preserve   the  local   broadcasters' 

,  i-won  program  exclusivity. 

i  ow  the  majority  say  they  have  reconsidered  and  made  a  different 
,  mce,  "in  light  of  the  fact  that  the  rules  are  now  being  made  appli- 
;■  e  to  a  large  number  of  existing  systems  and  will  affect  their  exist- 
"  service  to  the  CATV  viewing  public."    AVell,  that  was  certainly 
'"  'oughly  understood  in  April  1965,  when  we  proposed  to  extend 
*  microwave  rules  to  the  off-the-air  systems,  and  to  apply  them  to 
rowave  service  being  provided  under  grants  made  prior  to  De- 
ber  1963.     That  was  the  object  of  the  exercise!     Why  the  sudden 
ouncement — as  if  discovered  for  the  first  time — tlial,  compliance 
1  the  rules  "would  tend  to  substantially  disrupt  the  viewing  habits 
he  CATV  subscribers."     "WHiile  I  don't  think  the  "disruption"  is 
''";reat  as  is  suggested,  and  am  satisfied  that  the  subscribers  would 
, "  1  become  accustomed  to  the  new  schedules,  certainly  we  knew  a  year 
I  that  some  change  would  be  effected  by  the  rules — otherwise  why 
jO  the  bother  of  adopting  them.     All  we  have  learned  since  then  is 
"  ,  by  the  application  of  some  misleading  publicity  techniques,  sev- 
hundred  tliousaiid  subscribers  wore  frightened  into  sending  pro- 
"i — usually   form  letters  or  cards  thoughtfully  supplied  by  the 
rV  operator — to  the  Commission  or  the  Congress.    ^Vliile  I  am  no 
e  anxious  to  face  the  wrath  of  an  aroused  public  than  anyone  else,  I 
k  some  hazard  of  that  kind  is  involved  in  making  judgments  de- 
ed to  serve  the  overall  public  interest  but  whicli  injure  or  offend 
*e  part  of  tlie  public.     Furthermore,  I  think  it  could  be  demon- 
'"ted  to  the  people  concerned  tliat  their  fears  were  exaggei-ated — 
"  that  in  a  rather  short  time  they  would  adjust  to  the  few  scheduling 
i" iges  which  wovdd  actually  be  invoh^ed. 

'J"  1  other  words,  I  agree  that  we  should  avoid  imnecessary  disniption 

'"stablished  viewing  habits,  but  not  that  we  should  do  so  "as  much 

'Jossible" — which  to  the  majority  apparently  means  that  such  con- 

.  for  established,  if  fleeting,  habits  of  a  very  small  part  of  the 

rision  audience  should  shape  national  television  ix)licy,  not  just 

them  but  for  all  future  subscribers  of  all  future  systems  as  well. 

majority  says  it  seeks  to  preserve  "the  valuable  public  contribu- 
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tion  of  CATV  in  providing  wider  access  to  nationwide  pro|franng 
I  agree  that  far,  but  not  tliat  there  is  any  necessity  for  iiisur  » 
wider  selection  of  programs  on  any  particular  day  for  a  favorodr 
when  I  believe  it  will  deprive  others  of  the  opportunity,  othi 
available,  to  see  certain  programs  at  all.  The  basic  objective  o\  k 
mitting  CATV  systems  to  provide  greater  access  to  network  prot 
can  be  fully  achieved,  as  was  pointed  out  in  the  firet  report,  id 
15-day  nonduplication. 

The  majority  then  blandly  announces  that  "balancing  all  then 
tinent  considerations,"  they  think  nonduplication  should  be  cut  ( •! 
same  day  for  existing  systems.     I  don't  know  what  they  bal 
since  all  they  have  discussed  is  the  danger  that  some  CAT\  n 
scribers — certainly  not  all  of  them — would  have  been  required  tc^if 
some  network  programs — certainh'  not  all  of  them — at  the  tinir 
are  broadcast  by  the  local  station  or  stations  rather  than  at  tin 
the  cable  system  would  otherwise  have  brouglit  the  jirograms  in;i 
distant  stations.    The  only  argimient  then  advanced  in  favor  o: 
result  is  that  it  will  eliminate  the  great  bulk  of  delayed  nonduplic 
requests,  citing  paragraph  125  of  the  first  report.    I  think  this  i 
argument  for  the  opposite  result!     Paragraph  125  read  as  fol 

125.  There  remains  the  question  of  the  prtK-ise  extent  of  the  restri 
to  be  imposed  upon  nonsimultiineous  duplication.  After  exnmiiiin. 
question  carefully,  we  believe  that  the  l."i-day  before-uiul-iifter  perioi 
loosed  in  our  last  notice  should  he  adopted.  In  dealiiiR  with  networ 
grams,  our  sample  week  study  shows  that,  of  all  the  hours  of  di 
network  brondcast.s,  10.2  percent  were  delayed  less  than  1  day,  48.0  n 
were  delayed  from  1  to  7  days,  30.2  percent  were  delayed  8  to  1.5  day 
10.7  percent  were  delaye<l  over  l.'i  days.  A  more  detailed  distrii 
shows  that  the  niunber  of  hours  of  delayed  network  broadcasts  ft 
sharply  at  the  end  of  a  7-day  i)eriod  of  delay  and  once  again  at  tt 
of  a  l.>day  i)eriod. 

Thus  our  study  showed  that  79.1  percent  of  delayed  network  b, 
casts  were  delayed  from  1  to  15  days,  and  this  was  u-sed  as  a  prih\ 
justifiration  for  the  15-day  protection  adopted.  Now  it  is  arguec 
reducing  the  protection  to  tlie  same  day  is  good  because  it  avoids 
ing  with  the  problem  the  rule  was  designed  to  handle  in  the  first  p 
The  majority  notes,  "as  an  incidental  benefit,"  that  this  will  also 
stantially  reduce  the  areas  of  possible  dispute  between  broadct 
and  CATVs  in  complying  with  the  rules."  Quite  so — but  tl 
achieved  by  cutting  the  heart  out  of  tins  part  of  the  rules  and  redi 
the  rights  of  the  broadciusters  to  such  a  low  level  that  their  oppoi 
ties  for  causing  "disputes"  are  very  slight,  '\\niat  seems  odd  to  , 
that  we  achieve  this  happy  accommodation  by  favoring  the  pai 
this  prospective  "dispute"  whom  the  first  report  found  to  be  enj 
in  unfair  competition  in  the  area  of  program  duplication,  to  the  o 
vantage  of  the  party  whose  program  rights  the  rules  were  design 
protect. 

The  majority  then  concedes  that  its  concern  about  disruption 
msult  of  15-day  nonduplication  would  not  apply  to  new  systems  \ 
into  service  hereafter.  Thus  even  if  we  must  defer  to  the  private  l 
ests  of  a  relatively  few  people  in  not  having  their  viewing  habits  i 
fied  in  the  slightest,  it  is  clear  that  the  more  effective  protection  c 
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;ilicy  adopted  in  the  tirst  report  could  be  applied  to  new  systems  since 

heir  subscribers  would  have  no  established  viewing  patterns.     But 

majority  does  not  even  adhere  to  policy  in  this  partial  fashion. 

ley  say  that  even  here  there  would  be  disruption  because  the  sub- 

riber  may  not  be  able  to  view  programs  from  distant  stations  at  the 

les  specified  in  his  TV  guide.     They  are  so  solicitous  of  the  future 

bscriber  that,  again,  they  completely  overlook  the  interests  of  the 

i>nsubscriber.     What  about  the  "disruption"  suffered  by  the  resident 

(  a  sparsely  settled  area  who  has  no  cable  service,  or  the  urban  viewer 

no  can't  afford  such  service,  and  who  read  in  this  same  unspecified 

'A'  guide''  of  programs  carried  on  distant  stations  on  the  cable  but 

Mich  are  not  available  to  them  on  the  local  station(s),  though  they 

mild  have  been  if  the  local  broadcaster's  first-run  rights  had  been  ade- 

(  aU'ly  protected  ?     There  has  been  a  lot  of  talk  that  the  Commission's 

ijjiilation  of  CATV  operations  would  make  second  class  citizens  of 

1 1  lie  viewers.     It  seems  to  me  that  the  majority  has  gone  overboard  in 

tc  olher  direction  by  shaping  policy  to  accoi-d  a  ridiculous  degree  of 

I  ]H)rtance  to  these  people's  assumed  interests.     It's  hard  for  me  to 

I  rp  for  the  cable  subscriber  who  is  going  to  receive  more  stations — 
Idugli  probably  no  more  i-eal  services — than  the  people  of  New  York 

I I  \  but  who,  we  are  now  told,  must  not  only  have  this  wealth  of  pro- 
:;mi  choice  but  must  also  have  every  program  available  to  him  the 
riiu"  day  it  is  made  available  to  viewers  in  New  York. 

1  would  like  to  expand  upon  the  impact  I  think  this  curtailed  pro- 
(iiin  will  have  on  the  nonsubscriber.     In  one-  and  two-station  mar- 

,  I  s  t  he  local  broadcaster  tries  to  put  togetlier  the  best  po.ssible  schedule 

If  his  viewers,  drawing  on  more  tlian  one  network.  Since  conflicts 
I'  almost  inevitable  between  the  more  popular  programs  of  the  com- 

[  I  iug  networks,  this  has  customarily  meant  tliat  most  of  the  programs 
t'  presented  at  the  time  of  network  feed,  if  the  station  is  intercon- 
I  led,  but  some  are  broadcast  on  a  delayed  basis.  "While  some  CATV 
iTcsls  have  sought  to  denigrate  this  practice  by  calling  it  "cherry 

irking,"  it  seems  clear  to  me  that  it  has  served — and  would  continue 
serve — the  public  interest  by  making  available  in  markets  with  less 

P  an  three  stations  the  best  of  the  offerings  of  all  three  networks.     And 

layed  broadcasting  serves  the  public  even  in  a  three-station  market, 

permitting  the  local  affiliate  to  rearrange  the  network  schedule,  to 

','e  limited  degree  his  network  and  its  advertisers  will  permit,  in  order 
present  a  service  which  he  thinks  is  more  in  tlie  interest  of  his  local 
dience.  I  think  such  local  flexibility  is  in  the  public  interest  and 
ould  l)e  preserved.  A  couple  of  years  ago  the  Commission  abolished 
tion  time  and  sti'uck  down  CBls's  incentive  compensation  plan  be- 
use,  in  part,  they  impaired  the  local  station's  independence  in  reach- 
S  decisions  as  to  clearance  for  programs  offered  it  by  its  network.  I 
ink  tlie  clear  result  of  the  restricted  nonduplication  protection  now 
ing  afl'orded  will  be  to  impel  every  station  located  in  a  three-station 
*irket  and  carried  on  CATV  systems  serving  a  substantial  percentage 
its  audience  to  clear  live  for  all  the  network  shows  it  plans  to  pre- 


II  Certainly   if  15-day  protection  were  afforded  the  CATV  operator  would  not  publicize 
ally  any  programs  he  could  be  required  to  delete,  but  would  tell  his  subscribers  when 
''T-'y  could  watch  the  profnams  on  the  cable  on  the  local  station. 
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sent.    I  do  not  think  this  straightjacketing  of  the  local  bi'oadcaste 
dasirable. 

I  think  tlie  impact  will  be  even  <ireater  in  markets  with  one  or 
stations.  To  the  extent  they  now  delay  network  i)rograms — which 
day  nonduplication  was  specifically  designed  to  protect — I  tliink  s 
stations  liave  been  providing  a  service  to  t  iieir  audiences.  I  think  t 
will  now  be  sharply  restricted  in  their  ability  to  continue  this  servi( 
if  not  totally  precluded  from  doing  so.  As  long  as  oidy  a  small  { 
of  their  audience  is  served  Ijy  cable  .systems,  they  can  probably  conti 
to  present  programs  on  a  delayed  basis  even  thougii  some  of  t, 
potential  viewers  will  have  seen  the  program  a  short  time  earlier, 
if  and  when  cable  subscribers  become  a  really  signilicant  i'actor  in 
market — and  such  operations  are  expamling  at  a  rapid  pace — tliiMi 
broadcaster  will  not,  1  tliink,  i)e  al)le  to  continue  to  present  progri 
selected  from  more  than  one  network.  It  will  l)e  dKIicult  enongl 
compete  with  tlie  current  oU'erings  of  a  substantial  number  of  disi 
stations — probably  located  in  a  larger  market — without  trying  to  d 
with  a  program  which  a  third,  a  naif,  or  more  of  the  local  stati 
audience  have  already  had  an  opportunity  to  watch.  Tlie  majoj 
in  paragrapli  51,  tries  to  shore  up  its  argument  about  "disruption 
to  new  systems  by  saying  that  it  is  liecau.se  of  such  concerns  that  s 
broadcasters,  although  entitled  to  lo-thiy  protection,  have  reque 
(mly  simultaneous  nondui)liration.  In  paragraph  IIG  of  tlie  first 
port  we  stated  that  XCTA  had  shown  '"a  few  instances"  of  such  > 
cessions  by  broadcasters,  but  did  not  regard  this  as  of  decisional 
jtortance.  In  the  cases  I  know  of  where  broadcasters  who  were 
titled  to  no  protection  under  the  rules  were  able  to  liargain. 
simultaneous  nonduplication,  the  result  has  been  that  they  presen 
delayed  programs,  or  at  most  one  or  two. 

Tlie  majority  seeks  to  support  its  refusal  to  give  greater  iiondup 
tion  protection  as  to  new  CATV  sy.stems  by  arguing  that  it  is  obvio 
preferable  to  have  one  set  of  rules  for  all  systems.    Of  course  I  w< 
prefer  that,  too,  though  I  think  the  single  rule  should  provide  foi 
day  protection.    But  we  quite  often  adojit  tightened  rules  wliicli  w.| 
l)ear  harshly  on  existing  operations,  and  in  most  cases  we  handle 
problem  by  grandfathering  the  situations  wiiirh  have  already  Wie 
oped  and  a])plying  the  new  rule  ]irospectively.    That  is  exact]\ 
we  coukl  do  liere — and  should  do  since  my  colleagues  are  unwilli     . 
inconvenience  the  subscribers  of  existing  cable  systems.    This  is  >  ii 
mon  governmental  jiractice,  and  often  involves  much  moi-e  subsi     ■ 
dis(riininatif)nsthan  would  be  the  case  here. 

The  majority  then  turns  to  the  (|ueslion  whether  it  should  la. 
l.')-day   nonduplication   juoteclion   for  iioiinetwork   progianiiiii:-  1 


1 1  11 


decides  not  to  do  .so  for  the  surprising  reason  that  it  alTorded  mi 
protection  at  best.    In  other  words,  having  given  very  restricted    ■: 
duplication  protection  to  nonnetwork  programs  out  of  concei 
CATV  systems  (see  par.  123,  first  rei)ort),  the  (\)mmis.sion  now 
dr;iws  even  that  effort  to  in.sure  the  local  station  of  a  small  fi: 
of  the  program  exclusivity  for  which  it  has  bargained.    Why,  then  ai 
we  make  this  provision  last  April,  when  we  knew  as  much  about  Ji 
aspect  of  the  matter  as  we  do  now  ?    I  agree  that  15  days  is  no  enogl 
2  F.C.C.  2d 

138 


CATV  815 

a  am  satisiied  that  we  will  do  serious  damage  to  the  present  method 

0  program  distribution  unless  we  give  the  broadcaster  at  least  pro- 

titiou  of  his  right  to  be  the  first  to  present  each  program  he  purchases 

f  ■  his  market.    The  majority  says  it  has  determined  that  we  must 

Idk  elsewhere  if  we  are  to  achieve  eti'ective  relief  in  this  respect.    This 

''ers  to  some  extension  of  the  concept  of  permission  to  rebroadcast  to 

■  lie  operations.     I  think  that  this  requires  legislation,  which  may 

Aie  a  long  time — and  in  any  event  I  do  not  think  it  will  necessarily 

vide  the  protection  the  majority  seems  to  be  seeking — though  not 

y  aggressively.     The  legislative  proposal  we  have  submitted  to 

gress  calls  attention  to  the  problem  but  makes  no  specific  reconi- 

ndation.     In  paragraph  152(iii)  the  majority  concedes  that  they 

'  inot  in  a  position  to  state  whether  a  section  325(a)  approach  would 

'  effective  and  fully  consistent  with  the  public  interest.    That  being 

■^  >  case,  I  do  not  think  they  are  in  a  position  to  abandon  the  only 

t  jtection  now  given  the  broadcaster — minimal  though  it  is. 

"iThe  majority  drops  an  interesting  footnote  to  paragraph  55,  in 

'ticli  it  says  that  same-day  noiidupiication  all'ords  "substantial"'  pro- 

I'ftion  to  the  most  popular  networlv  programing  so  that  ""most  net- 

rk  affiliated  stations  shovdd  be  viable."     [Emphasis  supplied.]     It 

ist  be  encouraging  to  broadcasters  faced  with  serious  and  growing 

lTV  competition  to  know  that  the  majority  thinks  that  not  too 

,ny  of  them  will  go  under — with  loss  not  only  to  the  businessmen 

icerned,  but  also  to  tlie  local  audiences  they  serve. 

'[n  paragraph  56  the  majority  concedes  that  conflicting  public  con- 

erations  are  presented — though  tiiey  have  carefully  avoided  men- 

ning  a  single  factor  favoring  retention  of  15-day  protection — and 

iclude  that  their  i-esolutiou  coiistilutes  a  fair  compromise.    I  fail  to 

'"  much  evidence  of  this  allegetl  balancing  of  compel ing  inteiests.    It 

ms  to  me  that  zeal  to  avoid  at  all  costs  any  disruption  to  existing 

)le  subscribers  has  carried  the  day.    I  don't  think  this  matter  was 

lly  in  issue  at  this  stage  of  the  proceeding.    We  did  indicate  that 

wanted  conunents  as  to  jjolicy  with  respect  to  duplication  of  pro- 

ims  broadcast  by  the  local  station  in  black  and  white  but  available 

color  on  a  distant  .station  on  the  cable.    The  parties  duly  addressed 

mselves  to  this  question.     But  as  to  the  extent  of  noiidupiication 

)tection,  I  think  the  general  understanding  was  that  we  hacl  reached 

Careful  decision  of  this  issue  last  April  in  adopting  the  microwave 

"  es,  and  that  if  we  adhered  to  our  tentative  conclusion  as  to  jurisdic- 

^'n  over  all  CATV,  there  would  l)e  no  change  in  this  provision  of  the 

es  imless  (1)  experience  with  the  microwave  rules  uncovered  flaws, 

(2)  someone  demonstrated  that  ofl'-the-air  systems  are  so  different. 

it  these  rules  could  not  appropriately  be  carried  over  to  them.    I 

ow  of  no  evidence  of  the  former,  and  no  one  seriously  tried  to  estab- 

1  the  latter — ^not  even  the  NCTA,  which  simply  incorporated  the 

^ments  it  made  to  Congress  last  May  in  an  effort  to  show  that  cer- 

n  stations  had  prospered  without  delayed  nonduplication. 

'But  without  any  such  showing  of  a  need  for  change  in  the  comments 

sd  in  the  proceeding,  the  majority  has  abandoned  the  position  it 

reloped  so  carefully  la.st  year.     I  suppose  this  simply  proves  the 

wer  of  the  pen  when  wielded  by  thousands  of  indignant  members 
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of  the  public — even  when  they  liave  been  intentionally  misled  in 
writing  in  the  first  place.  I  think  this  provides  an  interesting — thouj 
rather  depressing — chapter  for  students  of  the  administrative  prooe 

I  agree  that  same-day  nonduplication  t^vkes  care  of  the  time  zo 
differential  problem,  but  that's  about  all  tliat  it  does  over  and  abo 
simultaneous  nonduplication  which  NCTA  was  willing  to  conce 
months  ago.  The  majority  saj'S  it  will  ati'ord  the  st  at  ion  affiliated  wi 
more  than  one  network  "some  leeway"  in  presenting  the  most  attn 
tive  programs  of  each,  but  then  indicates  just  how  much  leeway  t, 
broadcaster  has  by  reminding  him  that  he  must  present  it  the  same  d- 
the  network  did  and  that  ))i-ime-time  programs  must  be  broadci) 
entirely  within  prime  time.  It  may  be  tliat  he  can  shoehorn  in  a  f(l( 
programs  on  this  basis,  though  I  l)elieve  it  will  require  some  chan^ 
in  policy  by  some  of  the  networks — and  will  certainly  involve  add 
expense  for  the  station.  Thus  if  it  has  been  delaying  network  ])ii 
grams  through  the  use  of  film,  it  w"Ould  have  to  bu}'  a  videotape  n 
chine — and  that's  no  small  expense,  item,  especially  if  he  has  to  be  al 
to  handle  color  in  order  to  be  entitled  to  jirotection.  Furtlier,  unLl 
the  network  in  question  provides  him  an  advance  feed,  he  will  hai 
to  have  two  loops  into  liis  studio,  one  for  the  live  broadcast  going  v 
over  the  air  and  the  other  to  few!  the  tajjc  machine  with  a  progni 
coming  in  at  the  same  time  from  another  network.  Since  one-  a 
two-station  markets  are  usually  small,  this  may  pose  serious  problei 
for  the  broadcaster,  and  he  may  simply  throw  uj)  his  hands  and  cai 
the  full  sche^lule  of  a  single  network  to  avoid  trouble  and  expen 
If  he  does,  the  public  will  lose  by  it — and  so  will  lie.  in  terms  of  lowei 
average  audience.  I  much  prefer  the  greater  flexibility  permitted 
the  ir)-day  rule,  and  do  not  think  tlie  majority  has  even  addressed  the< 
selves  to  this  problem — much  less  assured  themselves  that  what  tli 
speak  of  is  feasible. 

The  majority  inserts  another  footnote  at  this  point,  noting  that  t| 
amount  of  delayed  network  broadcasting  in  the  me<lian  one-  or  tM 
station  markets  is  about  h\'2  hours  and  11  hours  per  week,  respective! 
They  cite  paragraph  108  of  the  first  report,  wliich  also  shows  thati 
one-station  markets  the  range  was  from  i/o  to  231/2  hours,  and  in  t\l 
station  markets,  from  1  to  4214  hours.     So  when  they  concede  that  i 
median  is  not  insignificant  and  that  there  will  be  some  detriment: 
the  public  if  the  local  station  curtails  delaved  broadcasts,  they  mil 
alsorecognize  that  for  half  the  markets  involved  (84  one-station  andTi 
two-station)  the  impact  will  be  more  severe.     Nonetheless,  they  con-  a 
themselves  with  the  thought  that  the  amoimt  of  delayed  broadcast :i< 
not  too  large  in  the  median  market.     But  what  ]Mizz]es  me  is  that  it  \iS 
unwillingness  to  "disrupt"  established  viewing  patterns  as  to  these  v  y 
same  programs  which  led  them  to  cut  back  on  nonduplication  pre" 
tion.     If  they  worry  about  showing  tliese  oi/o  or  1 1  hours  of  progi 
ing  at  later  times  to  CATV  subscriliers,  why  are  they  so  nonchal  iH 
about  the  risk  that  the  equal,  or  greater,  mnnber  of  nonsubscribers  ii  ti 
lose  all,  or  a  substantial  part,  of  that  programing?     T  would  thi 
that  any  sensible  balancing  of  equities  here  would  favor  the  nonshi 
scribers. 
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ii  .... 

"he  other  area  of  my  disagreement  with  the  majority  concerns  their 
•etment  of  the  major  market,  distant  stations  issue.  Since  they  will 
3  o  more,  I  support  what  they  have  done.  However,  I  would  have 
v^ired  a  broader  rule — which  I  am  sure  that  would  be  easier  to  ad- 
iister  than  tlie  policy  of  multiple  petitions,  waiver  requests,  and 
•jings  to  which  we  are  now  committed. 

I  rtain  of  tlie  broadcast  entities  filing  comments  in  this  proceeding 
•<'.d  us  to  exercise  our  authority  under  section  303(h)   of  the  act 
testablish  areas  or  zones  to  be  served  by  any  stations."     It  was 
tjously  sugge.st«d  tliat  this  be  done  by  limiting  CATV  systems  to 
iiiage  of  stations  providing  a  specified  signal  over  the  communities 
hich  they  are  located,  or  by  sfjecifying  a  maximum  mileage  be- 
tl  which  no  station's  signal  should  be  extended.     This  is  clearly 
isjit'ct  of  our  responsibility  for  allocations — an  area  in  which  even 
its  of  tlie  Commission  concede  our  authority,  and  in  fact  recognize 
i  the  agency  was  created  primarily  and  specifically  for  this  purpose. 
■  Iiave  thus  far  exercis-ed  this  authority  in  television  by  establishing 
:rcfulh'  designed  table  of  channel  allocations  and  by  fixing  maxi- 
1  limits  on  heights  and  powers.     A\niile  there  are  manj'  situations 
liicli  deficiencies  in  service  can  and  should  be  corrected  by  supple- 
st a  1  means  such  as  CATV,  satellites,  and  translators,  I  do  not 
l'\  e  that  any  of  these  auxiliary  ser^dces  sliould  l)e  permitted  to 
;  ipt  the  basic  television  system  that  Congress,  the  Commission,  and 
1 1 '  >:idcasters  liave  worked  so  liard  to  establish. 
1-  precisely  be(,-ause  one  of  these  supplemental  services,  CATV, 
:taken  a  new  and  unexpected  course  that  we  are  involve<l  in  this 
leeiling.     I  think  its  explosive  development  poses  a  threat  of  dis- 
i!<ion  to  our  television  broadcast  system,  and  that  this  is  therefore  the 
1.  to  take  hold  of  tlie  problems  presented  and  to  fit  cable  operations 
an  appropriate  place  in  tlie  overall  television  structure.     "NAHiile 
I  majority  has  undertaken  to  deal  with  part  of  these  problems,  I 
^  k  it  is  not  doing  so  in  allocations  terms  and  will,  as  a  result,  be  im- 
i(  to  deal  with  the  situation  soundly,  consistently,  and  expeditiouslj\ 
le  majority  contents  itself  with  saying  that  CATV  entrepreneurs 
ijing  to  bring  distant  signals — that  is,  signals  carried  beyond  the 
linating  stations'  grade  B  contours — into  the  top  100  television 
il  lets  will  be  required  to  demonstrate,  in  an  evidentiary  hearing, 
they  will  not  impair  UHF  development  there  or  .sen-e  as  a  spring- 
d  to  pay-TV.     I  would  greatly  prefer  an  approach  wliicli  would 
n4new  systems — for  a  5-ye4ir  periwl  which  would  allow  time  for 
•tiF  growth  and,  {>erhaps,  resolution  of  the  copyright  question — • 
<  1  extending  any  station's  signal  beyond  its  grade  B  contour,  except 
VII  authorization  by  the  Commission  in  certain  carefully  defined 
iiittions.     For  example,  I  think  we  should  permit  greater  extension 
rviceby  CATV  systems  where  they  carry  signals  into  communities 
1  receiving  three  network  service  over  the  air.     But  without  some 
HI  limitation  which  would  stem  the  proliferation  of  cable  systems 
liireas  already  receiving  substantial  television  .service,  I  am  afraid 
s  CATV  will  stunt  future  growth  of  our  fi-ee  tele^asion  sj'stem,  and 
aps  even  impair  the  viability  of  some  of  the  stations  now  serving 
niblic. 

2  F.C.C.  2d 
141 


818  Federal  C onmiunwations  Commission  Reports 

Even  assuming  that  we  should  employ  the  majority's  hearing  ]l 
cedure,  instead  of  a  rule  which  I  think  might  be  somider  legally 
certainly  simpler  to  manage,  I  would  not  cut  it  off  at  the  top 
markets.     While  it  is  true  that  much  current  V\\F  activity  is  centci 
in  these  major  markets,  and  that  the  risk  of  CATV  becoming  ji 
TV  on  the  basis  of  signals  ai)proprialed  from  the  broadcaster 
greatest  there,  I  think  there  are  compelling  reasons  for  treating 
smaller  markets  in  the  same  way. 

It  seems  to  me  that  the  majority's  concerns  about  economic  imji 
and  fair  competition  apply  with  even  greater  force  in  these  siuf 
markets.  Certainly  many  of  the  more  than  130  stations  in  ti 
markets  are  marginal  oi)erations,  and  therefore  much  less  abln 
withstand  duplication  of  tiieir  programs  and  fragmentation  of  ti 
audiences  than  the  more  prolitable  stations  in  larger  cities.  I  till 
fore  do  not  think  it  is  logical  to  subject  them  to  greater  exposur 
CATV  competition  than  the  stations  in  major  markets,  which  :i 
well  be  the  effect  of  the  majority's  different  treatment  of  the  snu 
markets. 

One  ground  for  this  cutoff  at  the  100th  market  given  by  the  majci 
istlip  fact  that  any  delay  incidental  to  the  hearing  procedures  requ 
is  mitigated  by  the  fact  that  the  major  markets  generally  ha^j 
considerable  amount  of  service  now.  plus  the  i)rosi)ects  of  new  ser' 
However,  most  of  the  markets  from  75  to  100  have  not  more  I 
3  existing  stations,  while  20  markets  below  100  also  have  3  or  4 
tions.  It  is  true  that  the  larger  the  market,  the  gi-eater  the  likelil 
that  someone  will  be  interested  in  building  a  fourth  station.  H 
ever,  there  has  been  interest  in  IIHF  .';tations  to  provide  a  fc 
service  in  markets  as  far  down  as  the  !>.'kl.  and  it  seems  likely  ths 
favorable  conditions  can  be  maintained,  in  due  course  such  devei 
ments  can  lie  expected  in  still  smaller  markets.  Similarly,  there  sh^ 
eventually  be  interest  in  putting  third  stations  on  the  air  in  th 
small  '2-station  markets.  Heyond  that,  the  (Commission  has  n 
many  allocations  of  single  T'lIP"  channels  to  medium  sized  comni 
ties,  and  is  presently  projiosing  a  class  of  low-power  comnnuiity 
tions  to  serve  many  more  e>en  smaller  conununities.  Unless  all  t 
plans  are  to  fail.  tiie  purposes  of  Congress  in  enacting  the  all-clia 
legi.slation  to  be  frustrated,  and  this  couiUry  to  be  left  with  a  stui 
television  system,  our  regulation  of  CATV  operations  must  cha 
their  growth  in  ways  which  will  not  add  to  the  problems  fa 
ui)coniing  UHF  stations. 

While  the  majority's  propo.^al  does  not  exclude  the  smaller  mar 
from  all  relief,  it  at  the  very  least  7-aises  procedural  didii-ulties  w 
I  think  impose  unreasonable  burdens  on  the  very  stations  least   M 
to  bear  them.     In  the  first  place,  they  must  initiate  the  proceedi"  f 
consider  t lie  role  of  CATV  in  their  market,  while  in  the  top  100  m 
this  burden  is  upon  the  CATV  applicant.';.     Then  it  seems  to  b. 
gested  that  different  presumptions  ajiply  here,  or  that  the  bun 
proof  is  shifted  to  the  broadcaster,  whereas  in  the  larger  markcj 
IS  on  the  CATV  operator.     It  seems  to  me  that  in  all  markets] 
burden  should  be  upon  the  CATV  interests  to  demonstrate  that  t| 
projected  o]ierations  will  not  damage  or  destroy  local  broadcast  serf 
2  F.C.C.  2d 
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(f  critical  importance,  of  course,  is  what  happens  \Yhile  the  Com- 
lission  is  pondering  tliese  cases.  In  the  major  markets,  presumably 
lATV  activity  must  halt  until  we  approve  their  entry.  In  the  smaller 
larkets,  however,  they  can  go  ahead  unless  and  until  we  act  favorably 
[1  a  request  for  stay. 

Furthermore,  the  majority  makes  clear  that  in  the  top  100  markets 
[■ivate  a<;reements  between  broadcasters  and  cable  operators,  though 
>  be  given  weight,  will  not  be  controlling.  However,  this  proviso 
Dparently  does  not  apply  below  the  100th  market,  and  I'm  afraid 
ime  broadcasters  or  prospective  broadcasters  in  the  smaller  markets, 
iced  with  the  added  burdens  outlined  above,  may  try  to  work  out 
Tangements  whereby  they  will  acquire  partial  interests  in  the  CATV 
'Stems  ]>roposed  for  their  areas  in  return,  in  part  at  least,  for  not 
stituting  i)rocedures  to  protest  the  CATV  developments.  While 
lis  may,  to  some  degree  at  lea.st,  solve  their  personal  financial  prob- 
ms,  I  am  not  sure  it  will  adequatelj'^  protect  the  public's  interest  in 
3  available  and  potential  free  broadcast  service.  I  certainly  hope 
le  small  broadcasters  will  not  take  this  course,  but  under  the  major- 
i|  y's  procedures  CATV  can  spread  unchecked  in  these  small  markets 
||i  iless  someone — a  broadcaster  or  a  prospective  applicant — goes  to  the 
111  ouble  and  expense  of  filing  a  protest. 

'1  One  final  thing  concerns  me  about  this  different  treatment  of  the 
►  :  laller  markets — I  am  afraid  it  will  undercut  our  ])olicy  in  the  top 
1 10  markets.  If  we  permit  the  signals  of  the  New  York  City  inde- 
jiii  indents  to  be  put  on  CATV  systems  in  smaller  markets  scattered 
!  ound  the  countrj'  in  areas  falling  between  major  markets,  it  seems  to 
ii  ethis  will  create  pressures  to  relax  our  policies  so  that  the  same  service 
iii  n  be  oHered  there.  In  paragraph  54  the  majority  justifies  its  failure 
Kf  contiinic  ITxlay  nonduplication  as  to  new  CATV  systems  by  saying 
■»  would  be  anomalous  to  have  different  rules  applicable  to  propose 
ii  re.  If  they  think  that  cable  subscribers  would  object  to  mere  delay 
-1  presenting  programs  that  people  in  neighboi-ing  towns  can  see  on 
;i[  e  day  of  network  release,  what  do  they  exjject  to  happen  when  peo- 
y  e  in  the  top  100  markets  find  that  they  cannot  get  a  service  available 
!i  residents  in  smaller  towns  all  around  them? 
ii  The  only  way  to  deal  realistically  with  this  problem  is  to  impose 
■3  nits  on  the  distance  to  which  signals  can  be  cai-ried.  I  would  treat 
ill  I  communities  receiving  usable  services  of  the  liirce  networks  alike, 
•t  d  require  a  showing  in  every  case  before  permitting  institution  or 

tension  of  CATV  operations  employing  distant  signals. 
If 
a'ARATE  Statement  of  Commissioner  Lee  LoE\aNGER  re  Second 
Report  and  Order  in  CATV  Proceedings 

■'"  I  concur  in  the  substantive  provisions  of  the  order  but  I  cannot 
"  in  in  the  opinion  or  agree  that  the  Commission  has  the  jurisdiction 
lich  it  now  asserts. 

*  The  ojiinion  (here  called  "second  report")  which  purports  to  sup- 
rt  the  ju-esent  order  seems  to  me  to  illustrate  many  of  the  worst 
pects  of  the  institutional  decision.  The  opinion  does  not  really 
tionalize  or  justifj'  the  result  reached,  but  rather  accepts  it  some- 
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what  grudo;ingly.  This  is  a  product  of  tlie  fact  that  the  opinion  was 
originally  drafted  by  the  staff  to  support  an  entirely  different  result. 
Despite  the  efforts  and  instructions  of  the  Commission,  and  a  series 
of  revised  drafts,  the  instant  opinion  is  substantially  similar  to  tlu 
document  which  was  written  to  support  a  different  result.  The  opin- 
ion refers  to  little  evidence  and  much  of  that  is  inconsistent,  assump 
tions  and  speculation  substitute  for  facts,  the  reasoning  is  circuitous 
and  illogical,  and  the  statement  is  so  turgid  and  ])r()lix  that  it  doei 
more  to  obscure  than  illuminate  the  subject.  I  can  concur  fully  onh 
in  paragraphs  97,  98,  150,  and  lo6  to  the  extent  of  my  concurrence  ii 
the  order. 

What  the  Commission  is  doing  in  the  instant  order  is  to  exercisi 
its  quasi -legislative  powers.  Consequently  the  decision  to  issue  o 
join  in  the  instant  order  is  a  legislative  judgment.  I  concur  in  th< 
substantive  provisions  of  the  order  not  because  I  think  it  is  whoU; 
logical  or  the  best  method  of  dealing  with  the  subject,  but  l)ecaust'  i 
seems  to  me  to  be  the  best  and  most  reasonable  proposal  that  has  an; 
practical  chance  of  securing  approval  by  a  majority  of  tiie  Connnif 
sion.  This  is,  in  my  opinion,  a  legitimate  basis  for  making  a  legisla 
tive  judgment. 

On  the  otlier  hand,  the  assertion  of  jurisdiction  is  a  legal  matte 
that  requires  a  legal  judgment.  Nothing  has  appeared  or  occun"e« 
since  the  previous  Commission  statement  on  this  subject  that  furnishe 
any  basis  for  reaching  a  different  conclusion  as  to  jurisdiction  tha 
the  one  .set  forth  in  my  jirior  ojiinion.  (88  FCC  (i8;i,  74(i  (lOf),"!). 
Accordinglj'  I  adhere  to  that  opinion  and  to  the  conclusions  stale 
there. 

The  Commission  rule  requiring  a  hearing  before  (^ATV  is  permitte 
to  commence  operation  in  any  of  the  100  largest  markets  is  particular! 
questionable.  The  ostensible  justification  is  that  CAT\  might  b< 
come  pay-TV.  This  reason  is  flimsy,  since  that  danger — if  it  is 
danger — could  be  met  much  more  easily  by  less  burdenson 
requirements. 

Nevertheleas  the  substantive  position  now  adopted  by  a  majority  < 
the  Commission  seems  to  me  to  l)e  the  most  mmierale  and  reasonab 
compromise  of  sharply  conflicting  views  and  positions  that  has  ar 
practical  chance  of  approval.     It  is  of  the  greatest  importance  th: 
the  Commission  now  recognizes  the  necessity  of  requesting  Congre« 
to  legislate  on  jurisdiction  and  other  important  aspects  of  this  matfr 
and  has  done  so.     In  the.se  circumstances,  I  tliink  the  most  c^nstiii  | 
tive  and  useful  cour.se  is  to  supi)ort  affirmative  action  by  the  Comn 
sion,  leaving  the  jurisdictional  issue  to  decision  by  Congress  and  i 
courts,  and  looking  to  Congress  for  further  guidance  as  to  regulatu  i 
matters.     Accordingly  I  concur  in  the  substantive  provisions  of  I 
legislative  rules  now  promulgated  by  the  Commission. 
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APPENDIX  C 

74.1105,  7'4.1107  and  74.1109  of  the  Commission's 

Rules 

47   CFR  §§  74.1105,    74.1107   AND   74.1109 
(145) 


^  74.1105    Notification  prior  to  the  commencement  of 
new  service 

No  CATV  system  shall  commence  operations  or 
"ommence  supplying  to  its  subscribers  the  signal  of 
ny  television  broadcast  station  carried  beyond  the 
rade  B  contour  of  that  station,  unless  the  system 
jias  given  prior  notice  of  the  proposed  new  service 
|:o  the  licensee  or  permittee  of  an}'  tele^asion  broadcast 
litation  within  whose  predicted  Grade  B  contour  the 
tystem  operates  or  will  operate,  and  to  the  licensee 
)r  permittee  of  any  100  watts  or  higher  power  trans- 
ator  station  operating  in  the  community  of  the  sys- 
em,  and  has  furnished  a  copy  of  each  such  notifica- 
lation  to  the  Federal  Communications  Conmiission, 
vithin  sixty  (60)  days  aftei'  obtaining  a  franchise  or 
sntering  into  a  lease  oi-  other  arrangement  to  use 
'acilities;  in  any  event,  no  CATV  system  shall  com- 
iience  such  operations  until  thirty  (30)  days  after 
lotice  has  been  given.  Such  notice  shall  be  given 
»y  existing  systems  which  propose  to  add  new  distant 
ignals  at  least  thirty  (30)  days  prior  to  commencing 
ervice  and  by  sj^stems  which  ])ro])ose  to  extend  lines 
nto  obviously  new  geograi)hic  areas  within  sixty  (60) 
ays  after  obtaining  a  franchise  or  entering  into  a 
&ase  or  other  arrangement  to  use  facilities  or,  where 
10  new  local  authorization  or  contractual  arrangement 

necessary,  at  least  thirty  (30)  days  prior  to  com- 
aencing  ser^•ice.  Where  it  is  proposed  to  extend  the 
ignal  of  any  noncommercial  educational  television 
tation  beyond  its  Grade  B  contour  into  a  coimnunity 
^ith  an  unoccupied  reserved  educational  television 
hannel   assignment  under   v^  73.606   of  this  chapter, 
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the  notice  shall  also  be  served  upon  the  superintend- 
ents of  schools  in  the  connnunity  and  county  in  whicli 
the  system  will  operate  and  the  local,  area,  and  Stat( 
educational  television  agencies,  if  any.  Tlie  notice 
shall  include  the  name  and  address  of  the  system 
identification  of  the  community  to  be  served,  the  tele- 
vision signals  to  be  distributed,  and  the  estimatec 
time  operations  will  commence.  Where  a  petitior 
with  respect  to  the  proposed  service  is  filed  with  th< 
Commission,  pursuant  to  vn  74.1109  of  this  chaptei 
within  thirty  (30)  days  after  notice,  new  service  t( 
subscribers  shall  not  be  connnenced  until  after  th( 
Commission's  ruling  on  the  ])etition  or  on  the  inter 
locutory  question  of  temporary  relief  pending  furthe] 
procedures;  Provided,  hoivever,  That  service  shall  nc 
be  commenced  in  violation  of  the  terms  of  any  speci 
fied  temporary  relief  or  of  the  ])rovisions  of  v\  74.110' 
of  this  chapter.  Where  no  petition  pursuant  t( 
§  74.1109  has  been  filed  within  thirty  (30)  days  aftei 
notice,  service  may  be  commenced  at  any  time  there 
after,  subject,  however,  to  the  j)rovisions  of  §  74.1107 
The  provisions  of  this  section  do  not  ajiply  to  an; 
signals  which  were  being  sup|)lied  to  subscribers  o- 
the  CATV  system  on  March  17.  1966. 

Note  1:  As  used  in  §74.1105,  the  term  "predictei 
Grade  B  contour"  means  the  field  intensity  contoui 
defined  in  §  73.683(a)  of  this  chaptei',  the  location  r 
which  is  determined  exclusivelv  bv  means  of  the  ca 
culations  prescribed  in  §  73.684  of  this  chapter. 

§  74.1107  Requirement  for  showiufj  in  evidential 
hearing  mid  Commissiov  approval  in  top  100  t<  h 
vision   murketfi;  other  procedures 

(a)  No  CATV  system  operating  within  the  ]>r 
dieted  Grade  A  contour  of  a  television  broadcast  st 
tion  in  the  100  largest  television  markets  shall  extci 
the  signal  of  a  television  broadcast  station  beyond  tl 
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G-rade  B  contour  of  that  station,  except  upon  a  show- 
I  ing,  approved  by  the  Commission,  that  such  exten- 
1  sion  would  be  consistent  with  the  public  interest,  and 
specifically  the  establishment  and  healthy  maintenance 
I  of  television  broadcast  service  in  the  area.    Commis- 
I  sion  approval  of  a  request  to  extend  a  signal  in  the 
I  foregoing  circunivStances  will   be  granted  where  the 
»  Commission,  after  consideration  of  the  request  and  all 
'  related  materials  in  a  full  evidentiary  hearing,  deter- 
I  mines  that  the  requisite  showing  has  been  made.    The 
!  market  size  shall  be  determined  by  the  rating  of  the 
j  American  Research  Bureau,  on  the  basis  of  the  net 
I  weekly  circulation  for  the  most  recent  year. 
I      (b)  A  request  under  paragraph  (a)  of  this  section 
shall  be  filed  after  the  CATV  system  has  obtained 
(any  necessary  franchise  for  operation  or  has  entered 
ij  into  a  lease  or  other  arrangement  to  use  facilities  and 
[shall  set  forth  the  name  of  the  community  involved, 
tlio  date  on  which  a  franchise  was  obtained,  the  signal 
or  signals  proposed  to  be  extended  beyond  their  Grade 
P>  contours,  and  the  specific  reasons  why  it  is  urged 
that  such  extension  is  consistent  with  the  public  inter- 
est.   Public  notice  will  be  given  of  the  filing  of  such  a 
ic([uest,  and  interested  parties  may  file  a  response  or 
statement  within  thirty  (30)   days  after  such  public 
notice.     A  reply  to  such  responses  or  statement  may 
he  filed  within  a  twenty  (20)  day  period  thereafter. 
'J'he  Conuuission  shall  designate  the  request  for  an 
evidentiary  hearing  on  issues  to  be  specified,  with  the 
burden  of  proof  and  the  burden  of  proceeding  with 
the  introduction  of  evidence  upon  the  CATV  system 
making  the  request,  unless  otherwise  specified  by  the 
Commission  as  to  particular  issues. 

(c)  No  CATV  system,  located  so  as  to  fall  outside 
the  provisions  of  paragraph  (a)  of  this  section,  shall 
extend  the  signal  of  a  television  broadcast  station  be- 
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yond  the  Grade  B  contour  of  that  station,  where  the 
Commission,  upon  its  owii  motion  or  pursuant  to  a 
petition  filed  under  §  74.1109,  determines,  after  appro- 
priate proceedings,  that  such  extension  would  be  in- 
consistent with  the  ])uhlic  interest,  takine:  into  account 
particularly  the  establishment  and  healthy  mainte- 
nance of  television  broadcast  service  in  the  area. 

(d)  The  provisions  of  paragraphs  (a)  and  (b)  of 
this  section  shall  not  be  applicable  to  any  signals 
which  were  l)eing  supplied  by  a  CATV  system  to  its 
subscribers  on  February  15,  1966,  and  pursuant  to  a 
franchise  (where  necessary)  issued  on  or  l)cfore  that 
date:  Provided,  hotvever,  That  any  new  franchise  or 
amendment  of  an  existing  franchise  after  February 
15,  1966,  to  operate  or  extend  the  operations  of  the 
CATV  system  in  the  same  general  area  does  come 
within  the  provisions  of  paragraphs  (a)  and  (b)  of 
this  section:  Aud  provided  further,  That  no  CATV 
system  located  in  the  100  largest  television  markets, 
which  was  supplying  to  its  subscribers  on  F'ebruary 
15,  1966,  a  signal  carried  beyond  its  Grade  B  contour, 
shall  etxend  its  service  to  new  geograi)hical  areas 
where  the  Commission,  upon  ])etitiou  filed  under 
§  74.1109  by  a  television  broadcast  station  or  other 
interested  jiersou  located  in  the  area  and  after  con- 
sideration oT  the  response  of  the  CATV  system  and 
appropriate  proceedings,  determine  that  the  ])ublic  in- 
terest, taking  into  account  the  considerations  set  forth 
in  the  Second  Report  and  Order  in  Docket  Nos.  14895, 
15233,  and  15971.  FCC  6()-220,  i)ars.  113-149,  would 
be  served  by  api)roi)riate  conditions  limiting  the  geo- 
graphical extension  of  the  .system  to  new  areas.  The 
Commission  may  also  consider,  upon  the  basis  of  the 
pleadings  before  it,  whether  tem])ora7-y  relief  is  called 
for  in  the  public  interest,  and,  if  so,  the  nature  of 
such  relief;  no  CATV  sy.stem  coming  within  the  fore- 
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going  provision  shall  extend  its  service  to  new  geo- 
graphical areas  in  violation  of  the  terms  of  the 
specified  temporary  relief. 

[§  74.1107{d)   as  amended  eff.  4-26-66;  ni{64)-13'\ 

§  74.1109  Procedures  applicable  to  petitions  for  waiv- 
er of  the  rules,  additional  or  different  require- 
ments and.  rulings  on  complaints  or  disputes 

(a)  Upon  i>etition  by  a  CATV  system,  an  applicant, 
permittee,  or  licensee  of  a  television  broadcast,  trans- 
lator, or  microwave  relay  station,  or  by  any  other 
interested  person,  the  Commission  may  waive  any  pro- 
vision of  the  rnles  relating  to  the  distribution  of  tele- 
vision broadcast  signals  by  CATV  systems,  imj^ose 
additional  or  different  requirements,  or  issue  a  ruling 
on  a  complaint  or  disputed  question. 

(b)  The  petition  may  be  submitted  informally,  by 
letter,  but  shall  be  accompanied  liy  an  affidavit  of 
service  on  any  CATV  system,  station  licensee,  permit- 
tee, applicant,  or  other  interested  person  who  may  be 
directly  affected  if  the  relief  requested  in  the  petition 
should  be  granted. 

(c)  (1)  The  petition  shall  state  the  relief  requested 
and  may  contain  alternative  requests.  It  shall  state 
fully  and  precisely  all  pertinent  facts  and  considera- 
tions relied  upon  to  demonstrate  the  need  for  the 
relief  requested  and  to  support  a  determination  that  a 
grant  of  such  relief  would  serve  the  public  interest. 
Factual  allegations  shall  l)e  supported  by  affidavit  of 

person  or  persons  with  actual  knowledge  of  the 
facts,  and  exhibits  shall  be  verified  by  the  person  who 
prepares  them. 

(2)  A  •petition  for  a  ruling  on  a  complaint  or 
disputed  ([uestion  shall  set  forth  all  steps  taken  by 
the  parties  to  resolve  the  problem,  except  where  the 
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only  relief  sought  is  a  clarification  or  interpretation 
of  the  i-ules. 

(d)  Interested  persons  may  submit  conmients  or 
opposition  to  the  petition  within  thirty  (30)  da}'^ 
after  it  has  been  filed.  Upon  g'ood  cause  shown  in 
the  petition,  the  Connnission  may,  l)y  letter  or  tele- 
gram to  known  interested  ])ersons,  specify  a  shorter 
time  for  such  submissions.  Conmients  or  ojipositions 
shall  be  served  on  ])etitioner  and  on  all  persons  listed 
in  petitioner's  affidavit  of  sen'ice,  and  shall  contain, 
a  detailed  full  shovving,  supported  by  affidavit,  of  any  i 
facts  or  considerations  relied  upon. 

(e)  The  petitioner  may  file  a  reply  to  the  comments 
or  oppositions  within  twenty   (20)   days  after  their : 
subnnssion,  which  shall  be  served  u]>on  all  ])ersons 
who    have   filed    ])leadings   and   shall   also   contain   ai 
detailed  full  showing,  supported  by  affidavit,  of  any 
additional  Facts  or  considerations  relied  u])ou.    Upom 
good   cause   shown,    the    Commission   may   specify   ai 
shorter  time  for  the  filing  of  reply  comments. 

(f)  The  Commission,  after  consideration  of  the 
pleadings,  may  detennine  whether  the  ])ublic  interest 
would  be  served  by  the  grant,  in  whole  oi-  in  part,  or 
denial  of  the  recpiest,  or  may  issue  a  ruling  on  the 
complaint  or  dispute.  The  Commission  may  specify 
other  procedures,  such  as  oral  argument,  evidentiary 
hearing,  or  further  written  submissions  directed  to 
particular  aspects,  as  it  deems  ai)proj)riate.  In  the 
event  that  an  evidentiary  hearing  is  required,  the 
Commission  will  detennine,  on  the  basis  of  the  plead- 
ings and  such  other  procedures  as  it  may  specify, 
whether  temporary  relief  should  be  accorded  to  any 
party  pending  the  hearing  and  the  nature  of  any  such 
temporary  relief.  Where  a  petition  involves  new 
service  to  subscribers  (other  than  service  coming 
within  the  provisions  of  §  74.1107(a)  of  this  chapter). 
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le  Commission  will  expedite  its  consideration  and 
romptly  issue  a  ruling  either  on  the  merits  of  the 
etition  or  on  the  interlocutory  question  of  temporary 
elief  jiending  further  procedures. 

(g)  Where  a  request  for  temporary  relief  is  con- 
lined  in  a  petition  with  respect  to  service  coming 
ithin  the  provisions  of  §  74.1107(d)  of  this  chapter, 
jposition  to  such  request  for  temporary  relief  shall 
3  filed  within  ten  (10)  days  and  reply  comments 
ithin  seven  (7)  days  thereafter.  The  Coimnission 
ill  exi^edite  its  consideration  of  the  question  of 
smporary  relief. 

(h)  Where  a  petition  for  waiver  of  the  provisions 
§  74.1103(a)  of  this  chapter  is  filed  within  fifteen 
15)  days  after  a  request  for  carriage,  the  system 
Bed  not  carry  the  signal  of  the  requesting  station 
snding  the  Commission's  ruling  on  the  petition  or 
1  the  interlocutory  question  of  temporary  relief 
Bnding  further  procedures. 

Subpart  K  m  74.1101-74.1109)  as  adopted  eff. 
18-66,  except  for  §  74.1103  ivhich  is  eff.  6-17-66  as 
pertains  to  existing  operations  of  nonmicrowave 
ATV  systems  and  §§  74.1105,  74.1107,  and  74.1109 
hich  are  eff.  3-17-66;  III{64)-12;  §  74.1109(11)  as 
lopted  eff.  6-17-66;  III(64)-13.] 


APPENDIX  D 

Comments  of  Midwest  Television,  Inc. 
docket  no.  15971,  filed  july  26,  1965 

[Excerpts] 
(155) 


V.  The  Commission  Should  by  Rule  Stay  All 
Further  CATV  Activity  With  Provision  for 
Appropriate  Exceptions 

L.  there  is  a  vital  need  for  effective  interim  action 

29.  The  Commission  has  concluded  that  interim 
)olicies  must  l)e  immediately  implemented  in  order  to 
)lace  necessary  restraints  on  CATV  expansion  pend- 
ng  the  outcome  of  this  proceeding.  No  other  conclu- 
ion  is  possible  in  light  of  the  ^drtually  unrestrained 
aushrooming  of  CATV,  in  light  of  the  very  limited 
egulations  now  applicable  to  CATV  and  in  view  of 
he  grave  and  immediate  threat  to  the  maintenance 
,nd  development  of  UHF  stations.  Such  an  approach 
light  not  be  necessary  if  CATV  continued  only 
i^ithin  its  historic  role  as  a  supplementary  ''fill-in" 
ervice.  But  that  is  not  the  case.  Important  CATV 
nterests  are  intent  upon  making  CATV  a  primary 
ervice,  which  will  supplant  instead  of  supplement  free 
ocal  and  area  television  broadcast  service.  This  is 
lear  from  repeated  pronouncements  of  CATV  indus- 
ry  leaders  and  from  the  direction  in  which  CATV  is 
aoving. 

30.  If  unchecked,  the  present  trend  will  result,  at 
he  very  least,  in  impairment  of  the  service  of  exist- 
tig  local  and  area  television  stations  and  the  frustra- 
Lon  of  UHF  development.  At  worst,  the  present 
lationwide  system  of  allocations  and  the  principle  of 
ree  television  service  provided  by  local  and  area 
tations  attuned  to  the  interests  and  needs  of  the  areas 
hey  serve  and  i:)rovided  to  the  entire  public,  whether 
ich  or  poor  or  urban  or  rural,  will  be  replaced  by  a 
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wired  television  system,  with  i)rogranis  originated  in 
a  few  large  metropolitan  cities  available  only  to  those 
who  can  or  will  pay  and  only  to  those  who  live  where 
there  is  sufficient  po])ulation  density  to  justify  the 
laying  of  cables. 

31.  Appropriate  carriage  and  non-duplication  re- 
quirements, although  essential  to  an  effective  system 
of  CATV  regulation,  are  not  sufficient  to  meet  theses 
problems.  CATV  is  increasingly  importing  and  at- 
tempting to  im})ort  distant  stations  into  ccMumunities 
which  are  served  by  local  and  area  television  stations 
and  into  communities  where  the  potential  for  the  de- 
velopment of  UHF  stations  is  the  greatest,  as  well  as 
into  communities  which  would  be  served  by  them  and 
upon  which  UHF  will  depend  for  its  development. 
Wholly  apart  from  the  mater  of  non-du))lication  and 
even  if  the  Commission  extends  the  period  of  non^i 
duplication  treatment  as  proposed  above,  the  importan 
tion  of  distant  stations  will  so  fragment  audience  asi 
to  weaken  the  capacity  of  existing  stations  to  serve 
the  public  or  cause  their  demise  and  to  preclude  new! 
UHF  stations  from  going  on  the  air  or  staying  on  th€ 
air  if  they  do  go  on  the  air. 

*■»*»« 

2.  The  critical  ,situatio)i  iu  San  Diego 

40.  Midwest's  concern  with  the  unrestrained  pro- 
liferation of  CATV  is  by  no  means  confitied  to  centra- 
Illinois.  In  Southern  California,  within  the  service 
area  of  Midwest's  station  KFMB-TV,  San  Diego 
CATV  has  been  gi-owing  at  great  speed.  The  firs^ 
system  in  that  area  was  franchised  in  March  of  1963 
Since  then,  seven  additional  systems  have  been  fran 
chised — one  in  Septeml)er  1964  and  two  in  just  the 
last  three  months.  All  eight  systems  are  within  the 
Grade  A  contour  of  KFMB-TV,  which  falls  withii 
the  metro]iolitan  San  Diego  area ;  four  of  the  system,' 
are  located  in  San  Diego  itself.     System  conti-uctioi 
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3es  not  of  course  begin  until  sometime  after  grant 
I  a  franchise,  and  four  of  the  eight  San  Diego  area 
ATV  systems  are  not  yet  operative  (though  two  of 
le  four  are  expected  to  begin  operating  momen- 
irily ) .  Figures  as  to  the  number  of  subscribers  these 
^sterns  have  secured  are  not  public  and,  although 
Midwest  has  tried  to  obtain  current  data,  the  informa- 
on  was  not  made  available.  As  of  February  1965, 
le  number  was  roughly  estimated  at  approximately 
),000  homes.  However,  the  installation  of  new  cable 
is  been  proceeding  at  a  furious  pace  in  recent 
onths.  Midwest  engineering  personnel  recently 
)unted  drops  in  a  part  of  San  Diego  where  CATV 
id  been  available  for  only  three  months.  Of  159 
)mes  in  that  area,  58  were  wired  for  CATV — and 
lis  is  an  area  where  all  three  local  stations  can  be 
itisfactorily  received.  In  the  June  1965  survey  made 
•r  Midwest  in  the  San  Diego  area  by  an  independent 
isearch  organization,'  300  cable  subscribers  were  in- 
rviewed;  43  per  cent  had  been  subscribers  for  less 
lan  three  months. 

41.  Nor  have  the  Commission's  admonitions  to  local 
ithorities  to  proceed  with  caution  curbed  this  activ- 
Y  thus  far.  Only  recently  the  San  Diego  County 
iipervisors  approved  a  procedure  for  licensing 
ATV's  in  the  unincorporated  areas  of  the  county. 
Broad  cast  hi  g,  July  5,  1965,  p.  80). 

42.  The  three  local  VHF  stations  which  serve  San 
iego  already  face  serious  audience  fragmentation  as 

result  of  the  importation  of  both  network-owned 
id  independent  stations  from  Los  Angeles  and  face 
le  threat  of  yet  more  severe  effects  in  tlie  immediate 
iture  as  operating  systems  expand  their  operations 
id  as  CATV  systems  which  are  franchised  but  not 
it  operating  commence  operations.    All  of  this  is  true 

^  See  footnote  2,  p.  5,  supra. 
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despite  the  fact  that  the  stations  are  network  affil 
ated,  are  well-established  and  have  strong  ownershi 
and  management,  and  despite  the  further  fact  that  tl 
San  Diego  market  is  a  substantial  one.  Again,  liov 
ever,  as  in  central  Illinois,  the  most  innnediate  effec. 
will  be  upon  the  development  of  new  UHF  servic 
Construction  permits  are  outstanding  for  two  ne 
commercial  UHF  stations  to  operate  on  Channels  [ 
and  51  in  San  Diego.  Unless  effective  action  is  take 
by  the  Commission,  it  is  dou))tful  that  either  of  the; 
authorized  UHF  stations  will  go  on  the  air  or,  if  th( 
do,  that  their  operations  will  be  viable. 

43.  There  can  be  no  doubt  of  the  threat  which  th 
intensified  activity  ]x)ses  to  the  development  of  UH 
service  in  San  Diego.    The  impact  of  rapidly  exj)an( 
ing  CATY  on  these  proposed  UHF  stations  can  1 
clearly  seen  from  the  severe  audience  losses  whio' 
the   three   cxisfinc/   VHF   network   affiliated   statioi 
face,   as   reflected   in   the  June   19t)5  survey.     Thrr 
hundred  cable  subscribers  were  asked,  "Which  cha: 
nel  do  you  now  use  most?"    Only  49  per  cent  name 
a   San   Diego   channel;    fully   55   per  cent   named 
Los   Angeles  channel.'     The  same  (luostion   was  pi 
to  two  groups  of  non-CATV  subscribers  (150  in  aref 
where  there  is  CATV  and  150  in  areas  where  this 
no  CATV).     San  Diego  stations  were  named  by  11 
per  cent  and  94  per  cent,  respectively,  while  Los  Ai 
geles   stations  wei'e   named   l)y  only   5  jier  cent  ar^ 
11  per  cent.     The  survey  also  aski'd  about  statioi 
used    next    most    and    third    most    frequently.      Tl 
results  are  dramatic: 

•  An  additional  1(1  per  cent  made  no  choice.  Percentages  tot. 
to  more  than  100  per  cent  Ijecausc  sonic  multiple  answers  we 
ffiveii. 
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'er  Cent  of  Respondents  Who  Named  a  San  Diego  Station  as  One  of  the  Three 
Stations  That  Were  Used  Most 


(Station  Named) 

Non-Sub- 
scribers 

CATV 
Subscribers 

FMB-TV.. 

90% 
89% 
77% 

44% 
48% 
29% 

OGO 

ETV 

44.  Perliaps  even  more  striking,  with  respect  to  the 
mi)act  on  the  proposed  independent  UHF  San  Diego 
tations,  is  the  fact  that  25  per  cent  of  the  300  CATV 
uhseribers  interviewed  named  a  Los  Angeles  inde- 
)endent  station  as  the  channel  they  used  most;  only 

per  cent  and  2  per  cent  respectively,  of  the  two 
groups  of  non-subscribers  did  so.  Moreover,  56  per 
ent  of  the  CATV  subscribers  (as  compared  with 
.1  per  cent  of  non-subscribers)  named  at  least  one 
jOs  Angeles  independent  a^  one  of  the  three  stations 
Lsed  most. 

45.  Other  statistical  approaches  likewise  reveal  that 
ndependents  in  communities  like  San  Diego  will  have 
,  rough  go.  at  best.  During  the  one-hour  period 
rom  5:00  to  6:00  in  the  afternoon,  Monday  through 
^^riday,  there  was  no  duplication  by  Los  Angeles 
tations  of  the  programs  broadcast  in  San  Diego.  In 
^thcr  words,  all  stations  in  both  cities  could  be  eon- 
idcred  "independents"  during  that  period,  and  a 
al)le  subscriber  could  watch  any  one  of  ten  different 
)rograms.  The  audience  lost  to  the  TjOs  Angeles 
tations  was  staggering.  Among  non-subscribers  sur- 
veyed, 95  per  cent  of  those  who  watched  television 
luring  that  hour  watched  one  of  the  San  Diego 
tations.  Of  cable  subscribers,  however,  the  three 
5an  Diego  stations  accounted  for  only  48  per  cent  of 
otal  viewing;  the  Los  Angeles  stations  accounted  for 
i2  j)er  cent — 16  per  cent  for  the  network  stations, 
16  pel-  cent  for  the  independents.  One  Los  Angeles 
tation  alone  (an  independent)  accounted  for  20  per 


162 

cent,  surpassing  two  of  the  three  San  Diego  station; 
(which  had  12  per  cent  and  11  per  cent,  respectively) 
Even  during  the  9-10  P.M.  i)eriod  on  Sunday  througl 
Wednesday,  when  all  San  T)i(\ud  i^rograms  were  not 
work  programs  dui)licated  by  Los  Angeles  stations 
the  Los  Angeles  indejiendents  accounted  for  16  pe: 
cent  of  viewing  time.  In  short,  the  new  independen 
UHF  stations  proposed  for  San  Diego  will,  in  home! 
that  are  or  will  be  CATV  subscribers,  be  attemjitinj 
to  enter  a  market  where,  at  various  times  of  the  day 
they  will  be  attempting  to  compete  for  audience  witl 
ten  other  stations  offering  from  seven  to  ten  differen'' 
programs  to  the  public. 

*  *  *  *  » 

B.    THE     SCOPE     OF     THE     PROrOSEl)     PROC'EnURES     IS     T0( 

NARROW 

■48.  For  the  foregoing  reasons,  .Midwest  strongh 
supports  the  Commission's  ap])r<»ach  of  immediatelV 
taking  interim  action  to  keep  the  situation  from  get 
ting  out  of  hand  wliilc  it  i>roceeds  to  consider  finai 
and  comprehensive  regulations  to  govern  CATV« 
However,  the  action  nuist  be  expanded  in  scope  if  i 
is  to  be  tiTilv  effective. 


I  .    A  I'ROJ'OSEH  NEW  INTERIM  RULE 

52.  Accordingly,  Midwest  propo.ses  that  the  Com 
mission,  by  interim  rule,  issue  a  general  stay  agains; 
all  further  CATV  activity  where  the  CATV  carriei 
or  proposes  to  carry  the  signal  of  any  station  beyono 
its  Grade  B  contour.  While  thej-e  should  be  such 
general  stay  of  all  further  CATV  activity.  Midwes' 
believes  it  would  be  ap})ropriate  for  the  ConanissioJ 
to  pro\ade  for  an  apj)ropirate  waiver  of  the  stay  ii 
limited  circumstances  upon  a  special  showing  by  tin 


CATV  system  of  public  need  for  service.    Howeve 


163 

;he  Commission  should  not  consider  waiving  such  a 
stay  except  in  those  cases  where  the  CATV  system 
vould  serve  a  "white"  area  which  is  presently  with- 
>ut  any  television  service.  In  these  cases  the  Com- 
nission  should  weigh  the  needs  of  the  commmiity 
igainst  the  possibility  that  CATV  operations  might 
mpair  the  development  of  any  existing,  authorized 
)r  applied  for  local  television  station — ITHF  or  VHF, 
ndependent  or  network-affiliated,  commercial  or  edu- 
!ational — in  the  area.  It  should  further  consider  the 
ikelihood  of  olf-the-air  service  to  the  community  in 
juestion  by  translators  or  other  low-powered  stations. 

53.  The  issue  involved  here  is  not  a  matter  of 
naking  a  final,  complete  disposition  with  respect  to 
DATV  regulation.  The  issue  here  is  what  action  is 
•equired  in  order  to  maintain  the  orderly  growth  and 
levelopment  of  television  broadcasting  during  the 
tendency  of  these  proceedings.  This  is  not  a  situa- 
ion  where  television  service  to  the  public  would  be 
'rozen.  Quite  the  contrary,  the  swift  and  orderly 
rrowth  of  UHF  television  will  continue  vigorously — 
iven  more  so  than  if  the  Commission  were  to  allow 
]!ATV  to  continue  to  expand  "willy  nilly"  without 
lirection,  order,  or  purpose. 

54.  The  stay  rule  proposed  should  become  effec- 
ive  immediately  upon  its  publication.  It  should  be 
nade  fully  effective  with  respect  to  (a)  all  sub- 
sequent CATV  proposals,  ()))  all  CATV  systems 
vhich  have  franchise  applications  pending,  and  (c) 
dl  CATV  systems  for  which  franchises  have  been 
granted  but  which  are  not  in  operation.  Any  CATV 
system  which  was  in  existence  prior  to  April  23,  1965, 
)ut  which  has  subsequently  expanded  its  lines  or  the 
mmber  of  its  subscribers  or  has  increased  the  nmnber 
)f  stations  carried  since  that  date  should  l)e  required 
;o  modify  its  operations  to  the  extent  necessary  to 
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bring  it  into  conformance  with  the  interim  rule.  The 
April  23,  1965,  cut-off  date  is  entirely  appropriate  be- 
cause that  is  the  date  when  the  Commission  issued  itsi 
Notice  of  Tnquirji  and  Notice  of  Proposed  UnU 
Makincj  in  Docket  No.  [1]5971,  where  it  "put  all  i)er- 
sons  who  now  operate  or  who  propose  to  operate 
CATV  systems  on  notice  that  CATV  operations  ma}! 
be  subject  to  Commission  regulation  of  the  nature 
indicated,  whether  microwave  is  used  or  not"  (FCC 
65-334,  ]iara.  65). 

55.  It  is  essential  that  the  interim  lulc  be  made 
applicable  to  existinci  systems.  The  interim  rule  wil 
be  totally  ineffective  in  many  cities  if  non-conforming 
existing  systems  are  allowed  to  continue  to  expand  oi 
extend  their  operations,  string  lU'w  cable,  increase  the 
nmnber  of  subscribers,  add  outside  stations,  or  in  anj 
other  way  expand  their  facilities  or  services.  Tlu 
continued  expansion  of  non-conforming  system: 
already  constructed  or  operating  can  seriously  damaui 
existing  local  television  oj^crations,  and  could  wol 
foreclose  the  development  of  new  l'''HF  station  operai 
tion  forever.  San  Diego  is  an  exam])le  of  just  such  { 
situation.  As  previously  mentioned,  of  the  eigh" 
CATV  systems  in  that  area  which  are  franchised 
four  are  ]n'esently  in  operation  and  are  rapidly  exv 
panding  their  lines  and  subscribers. 

56.  Some  of  the  damage  in  San  Diego  and  else 
where  had  already  been  done  by  A])ril  23.  But  fun 
ther  CATV  expansion  has  been  pursued  with  thi 
greatest  vigor  since  that  date,  and  the  damage  in 
creases  in  proportion.  And  this  has  occurred  in  th 
teeth  of  the  Commission's  clear  announcement  in  tin 
Notice.  The  Commission  should  juake  plain  that 
means  what  it  said.  To  avert  to  a  useful  analogy,  thi 
Commission  has  explained  that  the  congressional  pol 
icy  behind  requiring  permits  to  construct  broadcas 
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ations  was  ''to  discourage  applicants  [for  operating 
senses]  from  making  large  investments  and  using 
ich  investments  as  'improper  pressure'  on  the  licens- 
ig  authority."  WSAV,  Inc.,  Docket  Nos.  10517  and 
)518,  10  R.R.  402,  403j  (1955).  In  the  circum- 
ances,  a  rollback  to  the  situation  that  existed  on 
pril  23,  1965,  is  singularly  appropriate. 


APPENDIX  E 

Comments  of  Association  of  Maximum  Service 
Telecasters,  Inc. 

DOCKET  NO.    ir)971.  FILED  JULY   20.   lOCJ 

[Excerpts] 
(167) 


;V.  The  Commission  Should  by  Special  Rules  Pro- 
,  VIDE  Summary  Procedures  To  Handle  Requests 
for  Other  or  Different  Treatment  Than  Pro- 
vided for  in  the  Rulis 

109.  The  Commission  should  adopt  a  specific  rule 
j)roviding  for  summary,  non-hearing,  procedures  to 
landle  claims  for  exceptions  from  any  particular  pro- 
dsion  of  the  CATV  rules  and  to  handle  requests  for 
ither  or  different  treatment  than  is  provided  for  in 
he  rules,  including  the  carriage,  non-duplication  and 
nterim  UHF  rules.  Such  procedures  would,  for 
xample,  allow  a  party  to  whom  the  rules  directly 
ipply  to  seek  a  special  exception  from  the  rules  or 
•ther  special  relief  upon  a  showing  of  special  circum- 
tances  or  conditions  justifying  such  treatment  and 
TOuld  allow  any  other  party  affected  by  the  rules  to 
ibtain  an  exception  or  special  relief  upon  a  similar 
howing. 

110.  In  its  Notice  of  Further  Proposed  Rule 
taking  and  Notice  of  Proposed  Rule  Making  in 
)oeket  Nos.  14895  and  15233,  the  Commission  pro- 
posed adoption  of  specific  procedures  whereby  a  party 
ould  seek  special  relief  by  showing  that  provisions  of 
he  then  proposed  CATV  rules  should  not  apply  in 
he  particular  circumstances  of  the  case  (FCC  63- 
128,  paras.  10-11,  and  proposed  Sections  11.557  and 
Jl.711).  However,  in  its  First  Report  and  Order  the 
Commission  has  deleted  these  proposed  provisions, 
tating : 

The  Communications  Act  and  our  normal  rules 
prescribe  the  procedures  to  be  followed  in 
considering  applications  for  permits,  licenses 
and   other   authorizations.     Further,   we   have 

(109) 
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provided  generally  for  the  consideration  of  re 
quests  for  waiver  of  anv  rule.     (See  Sectioi 

1.3  of  the  Rules.)      (FCC  65-335,  para.  155) 

I 
However,  neither  existing  procedures  under  the  Ac 

and  the  Commission's  normal   rules  relating  to  ap 

plications    nor    the    general     waiver    provision    arc 

adequate. 

111.  The  ])resent  procedures  for  considering  ap^ 
plications  for  permits,  licenses  and  othci-  authoriza 
tions  would  at  the  most  only  be  apijlicablc  in  the  cas( 
of  applications  for  microwave  authorizations  intends 
to  serve  CATV  systems.  Since  the  Commission  ha 
not  asserted  any  general  licensing  authority  ovc 
CATV  systems,  these  procedures  would  not  be  applic 
able  directly  to  CATV  systems  themselves  and  tin 
Commission  is  proceeding  to  regulate  CATV  system 
directly. 

112.  Nor   does    Section    1.3    of   the    existing    rule 
afford  an  adequate  ])rocedui'e.    This  provision  relate 
solely  to  the  waiver  of  a  rule.    At  best,  it  is  doubtfu 
that  any  party  other  than  one  to  whom  a  I'ule  is  di 
rected  could  re(|uest  such  a  waiver.    Thus,  it  is  (jues 
tionable   whethei*  a    local   broadcast   station,   for  ex 
cunple,  could  seek  the  waiver  of  a  rule  which  re(|uire( 
or  allowed  a   CATV  system  to  carry  the  signal   o; 
another  station  in  lieu  of  its  signal.    Moreover,  ever 
if  it  could  do  so,  it  is  difficult  to  see  how  the  reliei 
would  be  ade(|uate  since  Section  1.3  does  not  ap|)ea3i 
to  contenq)late  anything  other  than  a  waiver  or  a  now 
application  of  the  rule  in  (luestion,  whereas  affirma/ 
tive  relief  may  be  required.     For  example,  the  Com 
mission   recognizes   that,   with   respect  to  its  systeii 
of  priorities  among  stations  as  to  can-iage  and  non 
duplication,  it  may  be  necessary  to  "allow  a])i)ro])ri 
ate"  relief  upon  the  basis  of  a  showing  by  one  statioi 
that  its  signal  should  be  afforded  i)riority  of  treat 
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nent  by  the  CATV  system  over  the  signals  of  another 
tation  which  provides  a  calculated  signal  of  equal  or 
ven  higher  grade  (FCC  65-335,  paras.  91(c)  and  99, 
I.  55). 

113.  For  such  reasons,  a  procedure  should  be  estab- 
ished  by  specific  rule  under  which  any  party  affected 
y  the  CATV  rules  could  seek  an  exception  or  other 
ppro]>riato  special  I'elief  or  treatment.  We  em- 
ihasize,  however,  that  the  procedures  established  for 
his  purpose  should  require  adequate  notice  to  all 
nterested  parties,  but  should  be  summary  in  nature 
nd  should  be  confined  to  written  submissions  by  the 
larties  concerned,  except  where  the  Commission  con- 
ludes  that  more  is  re(juired  in  any  particular  situa- 
Lon.  Burdensome  and  time-consuming  evidentiary 
earings  on  these  matters  as  a  matter  of  course  would 
ot  serve  the  public  interest  and,  moreover,  are  not 
ecessary  in  order  to  provide  effective  relief  where 
elief  is  appropriate. 
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ON  PETITION  FOR  REVIEW  OF  MEMORANDUM  OPINION  AND  ORDER 
OF  THE  FEDERAL  COMMUNICATIONS  COMMISSION 


REPLY  BRIEF  FOR 
PETITIONER  SOUTHWESTERN  CABLE  CO. 


SUMMARY  OF  ARGUMENT 

1.  The  Commission  lacks  statutory  authority  to  issue  restraining 
orders  unless  provided  in  Section  312. 

2.  The  temporary  relief  ordered  by  the  Commission  in  the  instant 
case  is  unlawful  in  that  it  (1)  is  not  specifically  authorized  by  law;  (2) 
is  inconsistent  with  the  other  powers  granted  to  the  Commission;  (3)  is 
issued  without  a  hearing  and  is  not  limited  to  a  shortly  prescribed  pe- 
riod of  time;  (4)  is  not  issued  in  conjunction  with  a  judicial  or  adminis- 
trative proceeding  but  restrains  lawful  behavior  pending  a  legislative 
hearing;  and  (5)  is  granted  without  a  showing  of  irreparable  injury  or 
other  findings  of  imminent  public  or  private  injury. 

SUMMARY  OF  FACTS 

Petitioner  operates  a  community  antenna  television  system  pur- 
suant to  a  30-year  franchise  issued  by  the  City  of  San  Diego.   The  fran- 
chise became  effective  October  30,  1964,  and  extends  to  an  area  lying 
north  of  the  San  Diego  River  Channel  within  the  corporate  limits  of  San 
Diego.    The  CATV  system  commenced  service  on  December  22,  1965. 
For  most  of  that  time,  the  Commission  neither  claimed  nor  exercised 
any  authority  over  CATV  systems  which  relied  upon  off-the-air  pickup. 

It  was  not  until  March  8,  1966,  that  the  Commission  purported  to 
assert  regulatory  authority  over  CATV  systems  relying,  as  Petitioner 
does,  upon  off-the-air  pickup.    These  regulations  were  contained  in  the 
Second  Report  and  Order,  Dockets  14895,  15233  and  15871,  31  Fed. Reg. 
4540.    Sections  74.1107  and  74.1109  of  the  Commission's  new  regula- 
tions are  relevant  in  this  instance. 

It  is  conceded  that  the  Commission's  existing  regulatory  scheme 
in  no  way  prohibits  Petitioner's  present  or  proposed  operations.   Sec- 


tion  74,1107 (a)  and  (c)  imposes  certain  restrictions  upon  the  extension 
of  television  signals  beyond  the  Grade  B  contour  of  a  broadcasting  sta- 
tion. Section  74.1107(d)  provides,  however,  that  these  restrictions  are 
not  to  apply  to  CATV  systems  which  were  in  operation  on  February  15, 
1966,  as  long  as  signals  are  not  extended  beyond  their  Grade  B  contour 
into  "new  geographical  areas." 

However,  Section  74,1109  of  the  Commission's  rules  provides  that 
the  Commission  may  "impose  additional  or  different  requirements  .  .  ." 

On  March  17,  1966,  Midwest  Television,  Inc.,  licensee  of  KFMB- 
TV,  San  Diego,  filed  a  petition  with  the  Commission  pursuant  to  Sec- 
tions 74,1107  and  74,1109  of  the  Rules,    The  petition,  and  the  April  4, 
1966  supplement,  requested  the  Commission  to: 

(1)  Grant  Midwest  immediate  temporary  relief  by  directing 
Petitioner,  and  other  CATV  systems,  to  "cease  and  desist 
from  delivering  Los  Angeles  signals  beyond  the  boundaries 

of  the  geographical  areas  in  which  it  was  operating  on  Febru- 
ary 15,  1966  ,  .  .";  and 

(2)  grant  Midwest  permanent  relief  confining  carriage  of  Los 
Angeles  signals  by  such  CATV  systems. 

Petitioner,  in  its  opposition,  alleged  among  other  things  that  its 
system  was  not  carrying  any  station  beyond  its  Grade  B  contours. 
Moreover,  on  May  31,  1966,  a  petition  was  filed  with  the  Commission 
in  Case  No.  21192,  pointing  out  that  in  another  case  pending  before  it 
(Docket  16575)  testimony  of  the  Commission's  expert  witness  estab- 
lished that  the  Grade  B  contours  of  all  Los  Angeles  VHF  stations  fell 
within  the  city  limits  of  San  Diego. 

On  July  25,  1966,  the  Commission  issued  its  Memorandum  Opinion 
and  Order  now  under  review,  granting  Midwest's  request  for  temporary 
relief.   The  Commission  directed  Petitioner  to  confine  delivery  of  the 


Los  Angeles  signals  carried  on  its  system  to  subscribers  within  the 
areas  served  on  February  15,  1966,  and  prohibited  similar  service  to 
others  within  Petitioner's  overall  franchise  area.   With  respect  to  the 
temporary  relief,  the  Commission  concluded  that  such  relief  "...  is 
necessary  and  appropriate 'before  consequences  possibly  adverse  to  the 
public  may  develop'."      (Memorandum  Opinion  and  Order,  Par.  20,  R. 
589) 

In  the  Brief  filed  by  Respondents  in  this  Court,  the  Commission 
admits  that  (1)  the  Commission  has  assumed  that  Petitioner's  systems 
are  within  the  Grade  B  contours  of  the  Los  Angeles  stations;  and  (2) 
the  Commission  has  not  found  that  Petitioner's  operations  are  in  vio- 
lation of  Section  74.1104  of  the  Rules,  or  any  other  substantive  rule  or 
statutory  provision.    (Brief  for  Respondents,  p.  33) 

Accordingly,  Respondents  concede  that  Petitioner  is  not  charged 
with  the  violation  of  any  Commission  rule  or  statutory  provision.    Re- 
spondents also  concede  that  Section  312  of  the  Federal  Communications 
Act  requiring  a  hearing  before  the  issuance  of  a  cease  and  desist  order 
does  not  authorize  the  restraints  imposed  in  this  case.   The  purported 
justification  for  the  restraint  of  Petitioner's  lawful  activities  is  the 
claim  that  the  Commission,  based  on  the  general  powers  vested  in  it, 
has  authority  to  issue  "temporary"  restraints  without  regard  to  the 
Congressional  standards  contained  in  Section  312. 

It  is  respectfully  submitted  that  this  position  is  a  clear  exposition 
of  an  unbridled  exercise  of  governmental  powers  contrary  to  established 
judicial  authority  and  traditional  legal  and  constitutional  concepts. 


I. 


Respondents  and  Interveners  argue  in  their  briefs  that  the  tempo- 
rary relief  issued  by  the  Commission  is  not  a  cease  and  desist  order 
in  that  it  does  not  estop  a  continuation  of  Petitioner's  existing  service 
but  only  prevents  its  expansion.   It  is  asserted  that  the  Commission 
sought  to  preserve  the  status  quo  rather  than  disturb  it.    Yet,  the  mere 
fact  that  the  Commission's  order  is  so  limited  does  not  make  it  any 
less  a  cease  and  desist  order. 

Cease  and  desist  orders  are  in  the  nature  of  injunctions.    Forkosch 
Acbninistrative  Law  (1956),  §  270,  at  499,  §  277  at  515.    National  Labor 
Relations  Board  v.  Colten,  105  F.2d  (C.A.  6th  Cir.  1939)  179,  183.  Like 
injunctions,  cease  and  desist  orders  have  always  been  directed  not  only 
against  existing  evils,  but  also  against  the  threat  of  future  evil.    Injunc- 
tions are  of  two  types:    (1)  prohibitory  injunctions  which  preserve  the 
status  quo  and  operate  to  restrain  the  commission  or  continuance  of  an 
act;  and  (2)  mandatory  injunctions  which  contemplate  a  change  in  the 
status  quo  and  command  an  act  to  be  done  or  undone.    28  Am.  Jur.  §  18, 
pp.  508,  509.    Respondents  argue  that  the  restraining  order  issued  by 
the  Commission  is  prohibitory  and  not  mandatory;  that  it  is  not  a  cease 
and  desist  order;  and  may  be  issued  by  the  Commission  in  any  manner 
it  elects.    But  the  prospective  nature  of  the  order  does  not  distinguish 
it,  however,  from  cease  and  desist  orders.    Cease  and  desist  orders, 
as  implied  in  the  very  term,  may,  like  injunctions,  be  of  dual  character, 
containing  both  prohibitory  and  mandatory  provisions.    28  Am.  Jur.  §  18 
at  509.    "...  a  cease  and  desist  order  is  of  the  nature  of  injunction,  and 
its  affirmative  provisions  are  analogous  to  those  of  one  that  is  manda- 
tory."  N.L.R.B.  V.  Colten,  105  F.2d  (C.A.  6th  Cir.  1939)  179,  183. 

Section  312  of  the  Communications  Act  specifically  spells  out  the 
prerequisities  for  the  issuance  of  a  cease  and  desist  order.   Section 
312(b)  limits  the  Commission's  power  to  cases  where  a  person  (1)  has 


failed  to  operate  substantially  as  set  forth  in  his  license,  (2)  has  vio- 
lated various  provisions  of  the  United  States  Code,  or  (3)  has  violated 
the  rules  or  regulations  formulated  by  the  Commission.    Section  312(c), 
moreover,  provides  for  an  oral  hearing  before  the  Commission  prior 
to  the  issuance  of  the  cease  and  desist  order.    Neither  of  these  require- 
ments has  been  complied  with  in  the  instant  case.   The  first  require- 
ment, a  violation  of  law,  regulation  or  license,  is  completely  inappli- 
cable because  Petitioner  had,  in  fact,  been  engaged  in  a  lawful  under- 
taking.   The  second  requirement,  being  procedural  in  nature,  the  Com- 
mission could  have  complied  with  but  chose  instead  to  neglect,  knowing 
that  the  substantive  requirement  of  unlawfulness  was  not  available  to 
justify  its  proposed  order. 

A  cease  and  desist  order  remains  one  even  when  it  goes  by  any 
other  name.    Failing  to  comply  with  the  standards  that  Congress  im- 
posed upon  the  Commission  in  the  exercise  of  this  power,  the  temporary 
relief  granted  by  the  Commission  in  the  instant  case  is  unauthorized 
and  invalid. 

Arguing  that  the  restraining  order  issued  by  the  Commission  is 
intended  against  future  rather  than  existing  evils  and  that,  therefore,  it 
requires  lesser  standards  is  sheer  sophistry.   In  fact,  contrary  to  the 
implications  of  Respondents'  Brief,  it  appears  that  even  greater  caution 
must  be  exercised  in  cases  involving  contemplated  and,  therefore,  un- 
certain threats  than  in  the  case  of  existing  evils  --  where  the  evil  is 
more  easily  demonstrable.    ".  .  .  the  power  to  grant  injunctive  relief  is 
never  exercised  to  allay  mere  apprehension  of  injury  .  .  ."   28  Am.  Jur. 
§  29  at  520.    Connecticut  v.  Massachusetts,  228  U.S.  660,  75  L.  ed.  602; 
Continental  Baking  Co.  v.  Woodring,  286  U.S.  356,  76  L.  ed.  1155. 


n. 


Respondents  and  Intervenors  state  that  instead  of  relying  upon  the 
specific  cease  and  desist  procedures  contained  in  Section  312  of  the 
Communications  Act,  the  Commission  acted  in  pursuance  of  the  general 
authority  vested  in  it  under  Sections  4(i)  and  303(r)  of  the  Act. 

Section  4{i)  of  the  Communications  Act,  47  U.S.C.  §  154(1),  provides 
that  the  Commission  "may  perform  any  and  all  acts,  make  such  rules 
and  regulations,  and  issue  such  orders,  not  inconsistent  with  this  Act, 
as  may  be  necessary  in  the  execution  of  its  functions."    (Emphasis  ad- 
ded.)  As  previously  pointed  out,  this  subsection  is  contained  in  a  sec- 
tion entitled  "Provisions  Relating  to  the  Commission"  and  dealing  with 
such  housekeeping  matters  as  the  number  and  salaries  of  the  Commis- 
sioners, the  location  of  the  principal  office,  the  overtime  pay  to  staff 
engineers,  expenditure  for  rent,  office  supplies,  periodicals,  etc.   The 
subsection  immediately  preceding  4(i)  defines  a  quorum  and  provides 
that  the  Commission  is  to  have  an  official  seal.    47  U.S.C.  §  154(h).    It 
is  perfectly  plain  that  subsection  4(i),  on  which  the  Commission  is  re- 
lying in  its  desperate  search  for  authority,  was  never  intended  as  grant 
of  authority  for  the  extraordinary  sanction  involved  in  the  instant  case. 
The  attempt  by  the  Commission  to  circumvent  the  specific  language  of 
Section  312  by  supposedly  proceeding  under  the  implied  powers  of  Sec- 
tion 4(i)  and,  thus,  according  an  admittedly  law-abiding  citizen  lesser 
protection  than  accorded  to  one  charged  with  violations  of  the  law  is 
certainly  inconsistent  with  the  Congressional  formula  and  plan  as  con- 
tained in  the  Act. 

Respondents  also  rely  upon  Section  303(r)  of  the  Communications 
Act.    Respondents  assert  (Brief  p.  36)  Commission's  implied  authority 
by  quoting  the  section's  language  to  the  effect  that  the  Commission  shall 
"(r)  make  such  rules  and  regulations  and  prescribe  such  restrictions 


and  conditions,  not  inconsistent  with  law,  as  may  be  necessary  to  carry 
out  the  provisions  of  this  Act  .  .  ."    Here  too  the  desperate  groping 
search  for  authority  comes  to  naught.   Section  303  of  the  Act  contains 
comprehensive  authorization  for  the  regulation  and  classification  of 
radio  stations,  the  assignment  of  frequency  bands,  the  prescription  of 
qualifications  for  station  operators,  and  even  the  suspension  of  oper- 
ator licenses  {after  oral  hearing).   Section  303(r)  is  intended  to  give 
the  Commission  some  discretion  in  regulating  radio  stations.   It  is 
completely  specious  and  illogical  to  assert  that  such  authority  over- 
rides the  special  cease  and  desist  provisions  of  Section  312  and  is  suf- 
ficient to  grant  the  Commission  broad  injunctive  powers. 

Petitioner,  in  its  main  Brief,  effectively  demonstrated  that  the  ac- 
tion now  undertaken  by  the  Commission  is  contrary  to  prior  Commis- 
sion rulings  (Brief  for  Petitioner,  pp.  12-55)  and  contrary  also  to  the 
Commission's  own  explanations,  in  the  Second  Report  and  Order,  as  to 
how  sanctions  under  new  Rule  74.1109  were  to  be  exercised.    (Brief  for 
Petitioner,  pp.  11-12) 

Petitioner  also  reviewed  the  legislative  history  of  Section  312, 
which  Respondents  now  discard  as  unnecessary  in  their  claim  for  broader 
power,  to  demonstrate  the  narrow  grant  of  sanction  powers  to  the  Com- 
mission.   Prior  to  the  adoption  of  Section  312,  the  Supreme  Court  rec- 
ognized this  limitation  on  the  Commission's  authority  and  held  that 
previous  cases  before  the  Court  "make  clear  that  the  Commission's 
regulatory  powers  center  around  the  grant  of  licenses.   They  contain 
no  reference  to  any  sanctions,  other  than  refusal  or  revocation  of  a  li- 
cense, that  the  Commission  may  apply  to  enforce  its  decisions."    Re- 
gents of  Georgia  v.  Carroll,  338  U.S.  586,  598-599  (1950).    Noting  also 
that  the  Commission  had  sought  additional  sanctions  from  Congress, 
the  Court  pointed  out  that  these  requests"  ...  did  not  go  beyond  asking 
for  power  to  issue  a  cease  and  desist  order  against  a  licensee."    {Id. 
at  602)   Section  312  was  subsequently  adopted  by  Congress  as  directed 


8 


to  meet  this  particular  need  and  no  more.    (Brief  for  Petitioner,  pp. 
15-18) 

Petitioner's  Brief  also  cited  controlling  judicial  precedents  to  the 
effect  that  suspension  of  an  existing  letter  of  registration  could  not  be 
undertaken  without  prior  hearing.     Standard  Airlines,  Inc.  v.   Civil 
Aeronautics  Board,  85  U.S.  App.  D.  C.  29,  177  F.2d  18  (1949).    Like- 
wise, the  Supreme  Court  has  held  that  cease  and  desist  orders  cannot 
be   extended   beyond   the    specific    limits    established   by    Congress. 
N.L.R.B.  V.  Express  Pub.  Co.,  312  U.S.  426,  434  (1941).    Even  greater 
caution  had  been  shown  towards  general  injunctive  powers.    Referring 
to  an  order  of  the  Federal  Maritime  Board  prohibiting  a  voluntary  as- 
sociation of  steamship  companies  from  assessing  fines,  the  Court  of 
Appeals  for  the  District  of  Columbia  Circuit,  likewise,  declared: 

"The  power  which  the  Board  now  claims  is  in  many  ways 
a  drastic  one,  and,  in  fact,  more  akin  to  judicial  injunc- 
tive power  than  the  power  which  Congress  has  given  some 
agencies  to  issue  cease  and  desist  orders  against  conduct 
deemed  in  violation  of  law  .  .  .    We  will  not  lightly  assume 
that  Congress  has  attempted  to  confer  injunctive  powers 
on  this  or  any  other  administrative  agency."    (Emphasis 
supplied)    Trans-Pacific  Frgt.  Conf.  of  Japan  v.  Federal 
Maritime  Board,  112  U.S.  App.  D.C.  290,  302  F.2d  875, 
880  (1962). 

The  sanction  undertaken  by  the  Commission  in  the  instant  case  falls 
squarely  within  the  warning  voiced  above. 

The  Federal  Communications  Commission  was  not  satisfied  with 
the  powers  lawfully  granted  it  by  Congress.    It  was  not  satisfied  with 
the  cease  and  desist  power  against  "conduct  deemed  in  violation  of 
law,"  and  which  required  that  a  hearing  first  be  held.    In  the  instant 
case,  Respondents  are  asserting  their  newly  discovered  injunctive 
right,  without  any  statutory  authority,  to  proceed  against  conduct  not 
deemed  in  violation  of  law  and  to  do  so  without  an  opportunity  for  a 
prior  hearing. 
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The  injunctive  sanction  claimed  by  the  Commission  in  the  instant 
case  is  one  jealously  guarded  by  our  courts.   In  Federal  Trade  Com- 
mission V.  Dean  Foods  Co.,  16  L.  ed.  802  (1966),  decided  only  recently 
by  the  United  States  Supreme  Court,  the  question  was  not  whether  an 
administrative  agency  itself  could  issue  an  injunction,  but  whether  it 
could  seek  one  in  the  appropriate  courts.    The  argument  of  respondent 
in  that  case  was  that  the  Federal  Trade  Commission  was  a  creature  of 
statute  and  that  Congress  had  failed  to  give  it  express  statutory  author- 
ity to  seek  such  preliminary  relief.    In  deciding  for  respondents,  the 
Court  said:    "Congress  has  never  restricted  the  power  which  the  courts 
of  appeal  may  exercise  under  that  Act  [Judiciary  Act  of  1789].    Nor  has 
it  withdrawn  from  the  Commission  its  inherent  standing  as  a  suitor  to 
seek  preliminary  relief  in  courts  of  appropriate  jurisdiction."    (At  809) 

In  the  Dean  Foods  case,  the  Federal  Trade  Commission  had  com- 
menced administrative  action  to  determine  whether  a  proposed  merger 
violated  the  antitrust  law.   In  connection  with  this  action,  the  Commis- 
sion also  applied  to  the  courts  for  temporary  relief,  and  was  required 
to  comply  with  the  standards  of  proof  applicable  to  such  equitable  re- 
lief.  In  the  instant  case,  the  Respondents  claim  this  same  right  all  to 
itself,  without  specific  statutory  authority  and  without  compliance  with 
the  substantive  and  procedural  requirements  applicable  to  injunctive 
relief. 

It  has  been  said  an  injunction  is  "an  extraordinary  remedial  proc- 
ess which  is  granted,  not  as  a  matter  of  right  but  in  the  exercise  of 
sound  judicial  discretion."  Hurdv.  Hodge  (1948),  334  U.S.  24,  36,  92  L. 
ed.  1187,  68  S.  Ct.  847,  per  Frankfurther,  concurring.     The  Supreme 
Court  of  the  United  States  has  previously  said: 

"A  federal  court  has  broad  power  to  restrain  acts  which 
are  of  the  same  type  or  class  as  unlawful  acts  which 
the  court  has  found  to  have  been  committed  or  whose 
commission  in  the  future,  unless  enjoined,  may  fairly 
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be  anticipated  from  the  defendants'  conduct  in  the 
past."   N.L.R.B.  v.  Express  Piiblishi)ig  Co.  (1941), 
312  U.S.  426,  435,  85  L.  ed.  930,  61  S.  Ct.  693. 

Neither  Congress  nor  the  courts  has  treated  lightly  the  grant  of  the 
equity  injunction  power  to  administrative  agencies.    Only  one  limited 
form  of  this  power,  the  issuance  of  cease  and  desist  orders,  was  granted 
to  administrative  agencies  to  any  extensive  degree  whatsoever:  yet, 
even  this  power  must  rest  on  express  Congressional  authority  and  its 
use  is  prescribed  by  the  requirements  of  a  hearing  and  a  finding  of  un- 
lawfulness.   Moreover,  in  enforcing  such  orders,  administrative  agen- 
cies must  resort  to  the  contempt  powers  of  the  courts,  since  courts 
only  may  exercise  this  power.    Schwartz,  American  Administrative  Law 
(2nd  Ed.)  104. 

Congress'  caution  in  disbursing  injunctive  powers  to  federal  ad- 
ministrative agencies  clearly  demonstrates  that  such  power  cannot  be 
vested  by  remote  implication.    Since  Congress  has  specifically  pro- 
vided the  Commission  with  the  limited  cease  and  desist  power  under 
Section  3 12  of  the  Communications  Act,  there  is  no  ground  for  the  Com- 
mission's argument  that  even  broader  injunctive  powers  —  and  without 
time  limits  —  were  intended  for  it  by  implication.    Such,  indeed,  would 
be  a  "delegation  running  riot."    Per  Cardozo,  concurring,  in  Schecter 
V.  United  States,  295  U.S.  495,  at  553  (1935). 

The  Commission's  claim  of  implied  power  in  the  instant  case  is 
objectionable,  furthermore,  because  it  is  sought  not  in  conjunction  with 
judicial  or  administrative  proceedings,  but  in  connection  with  what  are, 
in  fact,  legislative  hearings.   The  distinction  is  most  significant.    "A 
judicial  inquiry,"  said  Justice  Holmes,  "investigates,  declares,  and  en- 
forces liabilities  as  they  stand  on  present  or  past  facts  and  under  laws 
supposed  already  to  exist.    That  is  its  purpose  and  end.    Legislation  on 
the  other  hand  looks  to  the  future  and  changes  existing  conditions  by 
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making  a  new  rule  to  be  applied  thereafter  ..."  Prentis  v.  Atlantic 
Coast  Line  Company,  211  U.S.  210,  226  (1908). 

Since  in  the  instant  case  it  is  admitted  that  Petitioner  in  no  way 
violates  existing  laws,  rules  or  regulations,  it  inescapably  follows  that 
what  the  Commission  seeks  to  do  is  to  restrain  (and  punish)  conduct  not 
now  prohibited,  but  such  as  may  become  prohibited  upon  the  termina- 
tion of  the  Commission's  proposed  legislative  hearings.    In  so  doing, 
the  Commission  is  seeking  for  itself  powers  that  Congress  and  the 
courts  of  this  nation  could  not  take  upon  themselves  —  the  power  to 
punish  and  restrain  certain  acts  before  such  acts  become,  in  fact,  pro- 
hibited and  before  notice  of  such  prohibitions  is  publicly  given.   In  en- 
joining Petitioner  in  what  is  lawful,  the  Commission  not  only  acts  with- 
out statutory  power,  but  infringes  upon  the  constitutional  prohibition 
against  bills  of  attainder  and  ex  post  facto  laws  (Section  9,  Article  1, 
Constitution  of  the  United  States)  and  the  Fifth  Amendment  guaranty  of 
"due  process." 

Final  comment  should  also  be  made  on  the  cases  upon  which  Peti- 
tioner and  Respondents  mainly  rely. 

Respondents  (at  pp.  46  and  47  of  their  Brief)  have  sought  to  justify 
the  exercise  of  injunctive  powers  by  the  Commission  by  relying  upon 
the  "general  rule  making  power"  contained  in  Sections  4(i)  and  303(r) 
of  the  Communications  Act.    Respondents  cite  the  Supreme  Court  deci- 
sions in  United  States  v.  Storer  Broadcasting  Co.,  351  U.S.  192,  202- 
203  (1956),  and  in  National  Broadcasting  Company  v.  United  States,  319 
U.S.  190,  218-220  (1943),  in  support  of  this  proposition.   These  cases 
do  not  deal,  however,  with  the  question  of  the  Commission's  present 
claim  for  injunctive  equity  powers.    They  merely  deal  with  the  specific 
and  limited  question  whether  the  Commission,  acting  within  its  well- 
defined  licensing  capacity,  may  formulate  rules  for  the  licensing  and 
regulation  of  broadcasting  not  specifically  authorized  by  statute.    This 
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is  obviously  a  totally  different  question.    The  Supreme  Court's  recogni- 
tion of  the  rule  making  powers  contained  in  Sections  4(i)  and  303(r)  re- 
lates to  matters  entrusted  to  the  Commission  and  certainly  do  not  en- 
compass a  grant  of  the  carefully  guarded  injunctive  power. 

Both  Respondents  and  Intervenors  have  expended  a  great  amount  of 
effort  to  distinguish  between  the  cases  previously  cited  by  Petitioner 
and  the  instant  facts.   In  so  doing,  Respondents  and  Intervenors  reach 
the  ludicrous  result  of  advocating  more  procedural  due  process  to  an 
alleged  law  violator  than  to  one  who  abides  by  it.  They  thus  distinguish 
between  an  administrative  agency's  suspension  of  a  prior  license  (there 
they  assert  a  right  to  hearing  exists)  and  the  instant  case  (where  no 
prior  license  was  required)  and,  therefore,  they  assert  no  concomitant 
right  to  hearing  need  be  recognized  before  such  activity  is  enjoined. 
Referring  to  the  Standard  Airlines  case  and  the  Federal  Maritime  Board 
case  cited  by  Petitioner,  Respondents  seek  to  distinguish  them  from  the 
situation  in  the  instant  case  as  follows:    "In  the  first  place,  both  of  those 
cases  involved  a  summary  suspension  of  activities  previously  approved 
by  the  agency,  rather  than  a  stay  of  planned  operations  not  yet  in  being, 
pending  a  determination  as  to  whether  they  should  be  authorized."  (Brief 
for  Respondents,  p.  49)   What  Respondents  clearly  fail  to  point  out  is 
that  the  activity  carried  out  and  proposed  to  be  carried  out  by  Petitioner 
needs  no  Commission  authorization  whatsoever  as  long  as  it  is,  as  in 
this  case,  beyond  the  Grade  B  contour.    In  summary,  it  is  apparent  that 
Respondents'  distinctions  are  completely  specious.   What  they  argue  is 
that  a  case  involving  termination  of  a  privilege  for  an  alleged  misfeas- 
ance requires  more  due  process  protection  than  a  case  involving  a  per- 
son's deprivation  of  a  right  to  do  something  lawful  in  the  first  place. 
As  previously  stated,  what  the  Commission  is  seeking  in  this  case  is  to 
estop  Petitioner's  lawful  activity  pending  a  legislative  hearing  by  the 
Commission  to  determine  whether  the  particular  lawful  activity  of  Pe- 
titioner should  be  prohibited. 
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Finally,  apart  from  Respondents'  lack  of  authority  to  take  upon  it- 
self injunctive  powers  exercised  without  a  hearing  and  not  strictly  li- 
mited by  time  requirements,  it  is  submitted  again  that  no  "irreparable 
injury"  to  either  the  public  interest  or  to  Intervenors  was  demonstrated 
to  justify  the  drastic  action  in  the  instant  case.    Respondents,  in  their 
own  Motion  for  Reconsideration  of  Stay  Order  and  Opposition  to  Motion 
for  Stay,  before  this  Court,  admitted  with  regard  to  the  need  for  its 
restraining  order  as  a  protection  for  the  public:    "While  such  addition 
of  new  subscribers  would  not  by  itself  cause  any  immediate  public  harm 
in  terms  of  competitive  effect  upon  the  service  of  the  local  television 
stations,  it  would  constitute  exactly  the  sort  of  entrenchment  which  the 
Commission  is  trying  to  avoid.    For  it  would  mean  additional  disruption 
to  the  public  in  the  event  it  is  determined  in  the  hearing  to  be  held  that 
CATV  systems  in  San  Diego  should  not  be  permitted  to  bring  in  Los 
Angeles  signals."    (p.  14) 

The  facts  in  this  case  certainly  do  not  fall  withinthe  standards  which 
have  justified  the  traditional  exercise  of  the  injunctive  power.  The  re- 
straining order  issued  in  the  instant  case,  indeed,  must  fall  because  it 
is  contrary  to  existing  law  that  'Injunction  issues  to  prevent  existing  or 
presently  threatened  injuries.  One  will  not  be  granted  against  something 
merely  feared  or  liable  to  occur  at  some  indefinite  time  in  the  future." 
Connecticut  v.  Massachusetts,  282  U.S.  660,  674  (1930). 
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CONCLUSION 

The  Commission  is  without  authority  to  restrain  Petitioner's  oper- 
ations which  comply  with  all  statutory  and  administrative  requirements, 
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a  Washington  agency  that  most  of  the  San  Diego  public  must  view  San 
Diego  television  programs  and  not  those  programs  produced  by  Los 
Angeles  stations,  irrespective  of  what  the  San  Diego  public  may  want. 
The  First  Amendment  was  designed  not  only  to  prohibit  prior  restraints 
that  are  bad  for  the  public,  but  also  to  prohibit  prior  restraints  that  may 
be  considered  by  some  well-intentioned  government  servant  to  be  good 
for  the  public,  i.e.,  will  serve  the  public  interest.    The  stay  order  de- 
monstrates that  the  Commission  does  not  intend  to  allow  both  local  and 
outside  television  signals  to  be  made  available  to  the  public  so  that  the 
public,  after  being  fully  informed,  may  decide  which  station  it  will  view 
and  which  it  will  not.    Rather,  it  has  decided  to  prohibit  the  importa- 
tion of  Los  Angeles  signals  because  it  has  determined  that  the  public 
must  view  the  signals  of  local  television  stations  whether  it  wants  to  or 
not.   The  present  order  is  a  prime  example  of  the  difference  between 
the  legitimate  and  reasonable  limit  upon  the  protection  afforded  by  the 
First  Amendment  in  order  to  make  as  many  physical  broadcast  facili- 
ties available  to  the  public  as  possible  by  requiring  a  license  to  operate 
a  broadcast  station,  and  the  unreasonable  restraint  on  this  freedom  in 
an  attempt  to  guarantee  the  continued  operation  of  allocated  facilities 
by  prohibiting  the  origination  of  competing  program  services.    More- 
over, despite  Respondents  and  Intervenors  contentions  to  the  contrary, 
the  prohibition  against  carrying  the  Los  Angeles  signals  is  as  absolute 
a  prohibition  against  originations  as  would  be  a  prohibition  against 
CATV's  using  a  television  camera  to  present  shows.    It  should  be  clear 
that  whether  the  system  presents  a  film  program,  made  by  others,  on 
a  television  film  camera,  or  picks  up  that  same  film  program  from  a 
television  signal,  it  is  originating  a  program.    It  is  submitted  that  a  ban 
on  either  procedure  is  a  clear  violation  of  Freedom  of  Speech. 
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The  Federal  Communications  Commission  Lacks 
Statutory  Jurisdiction  To  Regulate  CATV  Systems 

Petitioners  submit  that  Interveners'  argument,  presented  on  page 
46  of  its  Brief,  that  this  Court  need  only  determine  that  the  Commis- 
sion's claim  of  jurisdiction  over  CATV  systems  is  not  patently  defec- 
tive in  order  to  affirm  the  Commission's  order,  is  clearly  erroneous. 
Intervenors  rely  upon  Federal  Power  Commission  v.  Arizona  Edison 
Co.,  194  F.2d  679  (CCA.  9th,  1952)  for  the  principle  that  the  Court 
may  confine  itself  to  a  determination  that  the  Commission  has  not  ".  .  . 
patently  traveled  outside  the  orbit  of  its  authority  .  .  ."  by  finding  juris- 
diction or  a  lack  of  same  ".  .  .  on  the  face  of  the  order."   Intervenors 
must  be  aware  that  Arizoiia  Edison  arose  on  entirely  different  proce- 
dural grounds:   The  Federal  Power  Commission  sought  to  secure  en- 
forcement of  an  order  in  UnitedStates  District  Court,  and  then  appealed 
an  unfavorable  decision  to  this  Court.   The  instant  case,  on  the  other 
hand,  is  not  an  enforcement  proceeding  instigated  by  the  Commission 
but  rather  a  petition  to  secure  full  judicial  review  of  a  Commission 
order,  in  complete  accordance  with  the  judicial  review  provisions  of  the 
Communications  Act  of  1934.    In  short,  there  is  no  similarity  between 
the  procedural  background  of  Arizona  Edison  and  that  of  this  case.    It 
is  clear,  therefore,  that  there  is  nothing  to  bar  this  Court  from  consid- 
ering the  jurisdictional  issue  and,  upon  a  full  consideration  of  the  mer- 
its, reversing  the  Commission's  Memorandum  Opinion  and  Order. 
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Section  74.1109  of  the  Rules  Adopted  by  the  Commission 
To  Control  CATV  Systems  Is  Void  for  Failure  of  the 
Commission  To  Comply  With  the  Provisions  of  Section 
4  of  the  Administrative  Procedure  Act. 

All  parties  appear  to  be  in  agreement  that  Section  4(a)  of  the  Ad- 
ministrative Procedure  Act  does  not  require  publication  in  a  notice  of 
proposed  rule-making  of  the  precise  terms  of  the  proposed  rules.  How- 
ever, what  does  constitute  sufficient  notice  is  a  matter  of  dispute.    Re- 
spondents now  contend  that  Petitioners  received  legal  notice  both  from 
the  Notice  of  Rule -Making  and  from  the  counterproposals  contained  in 
the  Comments  filed  by  the  Association  of  Maximum  Service  Telecast - 
ers. 

Petitioners  in  their  Brief,  argued  that  notice,  adequate  to  comply 
with  Section  4(a)  and  (b)  of  the  Administrative  Procedure  Act,  was  not 
given  by  the  Commission  prior  to  adoption  of  Section  74.1109.    In  this 
regard,  it  should  be  noted  that  nowhere  in  the  provisions  of  Section  74.- 
1109  is  mention  made  of  "Grade  B  contours",  "distant  signals",  "100 
largest  television  markets",  "major  centers  of  population"  or  "UHF 
stations".   Thus,  most  of  the  material  cited  from  the  Commission's 
Notice  of  Proposed  Rule -Making  by  Respondents  and  Intervenors  as 
supplying  notice  to  Petitioners  is  in  fact  irrelevant  since  it  in  no  way 
advised  Petitioners  that  provisions  similar  to  those  contained  in  Sec- 
tion 74.1109  might  be  adopted.   So  far  as  any  notice  was  given  by  the 
cited  material,  it  was  notice  of  the  pendency  of  Section  74.1107,  and 
Petitioners  are  not  challenging  the  procedures  leading  to  adoption  of 
Section  74.1107.   The  order  before  this  Court  for  review  is  not  founded 
on  Section  74.1107,  nor  is  it  premised  on  a  finding  that  Petitioners' 
CATV  systems  are  carrying  "distant"  or  "beyond  Grade  B  contour" 
signals. 


It  is  submitted  also  that  Interveners'  and  Respondents'  reliance 
upon  the  comments  filed  by  Association  of  Maximum  Service  Telecast- 
ers  in  the  rule -making  proceeding,  as  a  counterproposal  which  consti- 
tuted notice,  is  misplaced.    Nothing  before  this  Court  indicates  in  any 
way  that  Petitioners,  or  any  one  of  them,  had  actual  notice  or  knowl- 
edge of  these  comments,  which  are  excerpted  beginning  at  page  59  of 
Interveners'  Brief.   These  comments  were  not  served  on  Petitioners, 
nor  was  their  filing  or  content  disclosed  by  any  public  notice  of  the 
Commission.   One  of  the  Petitioners,  Trans-Video  Corp.,  filed  reply 
comments  which  were  directed  solely  to  the  comments  of  Midwest  Tele- 
vision, Inc.  (Litervenors'  Brief,  p.  65).    Midwest's  comments  did  not 
propose  any  rule  resembling  Section  74.1109. 

Petitioners  also  submit  that  neither  the  cited  comments  nor  the 
listed  portions  of  the  Notice  of  Proposed  Rule -making  constitute  legal 
notice  to  Petitioners.    Petitioners,  in  their  Brief,  contrasted  the  fact- 
ual situation  of  Oivensboro-on-the-air  v.  United  States,  104  U.S.  App. 
D.C.  391,  262  F.2d  702  (1958),  cert,  denied,  360  U.S.  911  (1959),  with 
the  situation  in  the  rule -making  proceeding  before  the  Commission 
which  led  to  adoption  of  the  CATV  rules.    The  subject  matter  in  Owens- 
boro  was  the  allocation  of  UHF  and  VHF  channels  in  two  small  commu- 
nities; the  issue  as  it  developed  was  simply  whether  these  two  cities  in 
the  Kentucky -Indiana  area  involved  were  to  be  allocated  VHF  or  UHF 
channels.    The  number  of  parties  and  comments  were  limited.    Each 
party  was  aware  of  what  had  been  filed  by  the  others.    It  was,  in  reality, 
similar  to  an  adversary  proceeding.   The  Court  was  able  to  find  that  the 
parties  attacking  the  rule-making  as  being  violative  of  Section  4(a)  of 
the  Administrative  Procedure  Act  had  ".  .  .  complete  awareness  of  the 
Commission's  proposal  and  of  the  counterproposals."  Supra  at  395, 
262  F.2d  at  706.   In  contrast,  the  CATV  rule-making  dealt  with  the  en- 
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tire  United  States,  and  contained  comments  filed  by  a  large  number  of 
parties,  many  of  which  were  of  great  length  J 

Moreover,  Owensboro  cannot  be  said  to  stand  for  the  doctrine  that 
in  every  rule -making  proceeding  a  counterproposal  may  cure  defects 
or  fill  in  voids  in  the  notice  of  proposed  rule -making.   The  Court,  in 
deciding  Owensboro,  was  moved  to  state  that  its  decision  rested  ".  .  . 
particularly  on  the  facts  of  this  case."   Supra  at  396,  262  F.2d  707.  The 
facts  of  Owensboro,  running  from  the  degree  of  specificity  of  the  Com- 
mission's original  notice  of  proposed  rule -making  to  the  number  of  par- 
ties involved  and  to  the  limited  number  of  possible  resolutions  of  the 
issue,  differ  starkly  from  the  facts  of  the  proceedings  which  led  to 
adoption  of  Section  74.1109. 

If  the  Commission  chose  to  rely  on  the  alternative  allowable  under 
Section  4(a)(3)  of  the  Administrative  Procedure  Act,  and  meant  to  pub- 
lish a  notice  of  proposed  rule -making  including  a  description  of  the 
"subjects  and  issues  involved",  rather  than  one  including  the  "terms  or 
substance  of  the  proposed  rule",  it  failed  to  achieve  that  objective. 
Viewed  in  retrospect,  as  to  Section  74.1109,  the  subject  of  the  notice 
should  have  been  CATV  regulation,  and  the  issue  should  have  been 
whether  to  adopt  a  summary,  non -hearing  procedure  for  issuing  a  stay 
of  CATV  activities  not  found  to  be  in  violation  of  the  other  sections  of 
the  Commission's  new  CATV  rules.    Nowhere  in  the  Commission's  No- 
tice of  Inquiry  and  Notice  of  Proposed  Rule-making  is  such  an  issue  set 
forth.   The  statement  at  page  69  of  the  Respondents'  Brief  that  ".  .  . 
one  of  the  basic  issues  set  forth  .  .  .  was  the  potentially  harmful  effect 
upon  'free'  local  television,  and  particularly  the  effect  upon  independ- 


Contrasted  to  the  six  or  seven  parties  participating  in  Owensboro,  Appendix 
A  to  the  Commission's  Second  Report  and  Order,  31  F.R.  4540,  4565,  lists  sixty 
parties  as  having  filed  comments  and/or  reply  comments  ".  .  .  on  Part  I  and 
paragraph  50  of  this  proceeding  .  .  ." 


ent  .  .  .  UHF  stations,  of  'the  mushrooming  entry  of  CATV  into  major 
centers  of  population'  .  .  ."  fails  to  support  the  adoption  of  Section  74.- 
1109. 

The  cases  cited  in  the  Briefs  of  Respondents  and  Intervenors  do 
not  support  the  contention  that  the  Commission  has  complied  with  Sec- 
tion 4  of  the  Administrative  Procedure  Act  in  this  proceeding.    Willa- 
point  Oysters,  Inc.  v.  Ewing,  11 A  F.2d  676,  685  (CCA.  9th,  1949),  cert, 
denied,  338  U.S.  860  (1949),  cited  by  the  Respondents,  accords  com- 
pletely with  Petitioners'  view  that  when  an  administrative  body  chooses 
to  publish  a  description  of  the  subjects  and  issues  involved  in  a  rule- 
making proceeding,  it  must  be  so  phrased  that  parties  "...  know  ex- 
actly what  issue  they  would  confront  ..."  in  the  proceeding.  Civil  Aero- 
nautics Board  V.  State  Airlines,  Inc.,  388  U.S.  572,  578,  94  L.  Ed.  353, 
359  (1950),  cited  by  Intervenors,  stands  for  the  principle  that  the  prime 
purpose  of  the  notice  requirements  of  the  Administrative  Procedure 
Act  is  to  give  the  administrative  body  ".  .  .  the  advantage  of  all  avail- 
able information  as  a  basis.  .  ."  for  rule-making  or  adjudication.    Pe- 
titioners agree  with  this  statement  by  the  Supreme  Court,  but  submit 
it  has  no  materiality  to  the  pending  issue,  since  this  Court  cannot  find, 
as  the  Supreme  Court  did  in  State  Airlines,  that  Petitioners  were  fully 
aware  of  any  issue  in  the  proceedings  before  the  Commission  which 
could  have  lead  to  the  adoption  of  Section  74.1109. 

It  is  also  submitted  that  the  contention,  raised  by  Intervenors  but 
not  by  Respondents,  that  Petitioners  are  barred  by  Section  405  of  the 
Communications  Act  of  1934,  as  amended,  from  challenging  the  ade- 
quacy of  the  notice  is  without  merit.   Section  405  contains  no  require- 
ment, contrary  to  Intervenors'  apparent  assumption,  that  Petitioners 
here  must  have  raised  this  particular  point  before  the  Commission. 
The  filing  of  a  petition  for  reconsideration  before  the  Commission  is  a 
condition  precedent  to  judicial  review  of  a  Commission  order  only  if 
the  appellant  was  not  a  party  to  the  proceedings  before  the  Commis- 
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sion,  or  reliance  is  placed  on  ".  .  .  questions  of  fact  or  law  upon  which 
the  Commission,  or  designated  authority  within  the  Commission,  has 
been  afforded  no  opportunity  to  pass." 

The  Commission  has  had  an  opportunity  to  pass  on  the  question  of 
compliance  with  Section  4(a)  and  (b).    For  example,  a  petition  for  re- 
consideration of  the  Second  Report  and  Order  in  Docket  Nos.  14895, 
15233  and  15971  was  filed  by  Cox  Broadcasting  Corporation. ^     The  pe- 
tition for  stay  of  the  rules  adopted  by  the  Second  Report  and  Order, 
filed  by  Cox  Broadcasting  Corporation,  incorporated  by  reference  all 
the  arguments  in  the  Petition  For  Reconsideration.   The  Petition  For 
Stay  was  denied  on  May  25,  1966.  ^ 

Petitioners  were  parties  to  the  proceedings  before  the  Commission 
resulting  in  the  order  presented  here  for  review,  and  the  Commission 
has  had  opportunities  to  pass  on  all  of  the  questions  presented  for  re- 
view.   For  this  reason,  Section  405  of  the  Communications  Act  contains 
nothing  to  bar  this  Court's  review  of  the  adequacy  of  the  notice  given  to 


2 
"By  totally  failing  to  approach  even  some  degree  of  specificity  in  its  April 

23,  1965,  Notice  with  respect  to  the  details  of  the  Second  Report  and  Order,  the 
Commission  has  violated  Section  4(a)  and  (b)  of  the  APA  and  must,  therefore, 
reconsider  and  repropose  the  specifics  of  the  new  CATV  regulations.    As  a  mat- 
ter of  fact,  Docket  15971  clearly  led  Petitioners  to  believe  that  they  would  defi- 
nitely be  allowed  to  state  their  views,  both  orally  and  in  writing  on  the  details  of 
any  proposal."    Petition  for  Reconsideration,  Cox  Broadcasting  Corporation  and 
Cox  Cablevision  Corporation,  April  18,  1966,  p.  15. 

In  the  petition  for  stay,  filed  before  the  Commission  by  Cox  Broadcasting 
Corporation,  et  al.,  the  entire  Cox  petition  for  reconsideration  was  incorporated 
by  reference.    (Petition  for  Stay,  Dockets  Nos.  14895,  15233,  15971,  Cox  Broad- 
casting Corporation,  April  18,  1966,  p.  2.)    The  Commission  denied  the  petition 
for  stay,  saying,  "Our  action  was  not  taken  without  adequate  prior  notice  to  po- 
tential CATV  operators  and  local  franchising  authorities.    The  Notice  of  Inquiry 
and  Notice  of  Proposed  Rule-Making  in  Docket  No.  15971,  issued  on  April  23, 
1965  and  published  in  the  Federal  Register  (30  F.R.  6078)  put  all  persons  on 
legal  notice  that  the  Commission  might  take  action  of  a  substantially  similar 
nature."   CATV  Regulation,  7  Pike  and  Fischer,  R.R.2d  1627,  1639  (1966). 


determine  if  it  complies  with  the  provisions  of  Section  4(a)  and  (b)  of 
the  Administrative  Procedure  Act. 

rv 

Summary 

It  is  submitted  that  the  Respondents'  and  Intervenors'  argument 
in  this  case  clearly  illustrates  the  growing  tendency  of  administrative 
agencies  to  assert  jurisdiction  over  any  activity  that  is  in  any  way  re- 
lated to  the  area  in  which  they  have  specific  authority,  without  regard 
to  the  intent  of  Congress  or  the  language  of  the  statute.   It  also  is  a 
logical  extension  of  the  argument  made  time  and  time  again  by  Respond- 
ents in  broadcast  cases  that,  while  everyone  is  entitled  to  freedom  of 
speech,  any  regulation  or  rule  the  administrative  agency  makes,  which 
in  its  opinion  serves  the  public  interest,  is  a  reasonable  restraint  no 
matter  how  much  it  affects  the  public's  right  to  be  informed  or  a  citi- 
zen's right  to  communicate. 

Petitioners  submit  that  the  Communications  Act  was  never  designed 
to  give  the  Commission  authority  to  provide  or  deny  broadcast  signals 
to  any  community  except  insofar  as  it  was  necessary  to  protect  the  com- 
mission's duty  to  license  or  allocate  broadcast  facilities  in  order  to 
make  the  greatest  number  of  stations  available  to  the  greatest  number 
of  people.   In  a  like  manner,  it  is  clear  that  the  Commission  cannot 
limit  what  the  public  may  hear  simply  to  ensure  that  the  facilities  pre- 
viously made  available  to  a  community  will  be  used  whether  the  public 
wants  them  or  not.    The  issue  in  this  case  is  very  simple.   Who  is  to  be 
the  ultimate  judge  of  the  public  interest  in  program  information  —  the 
American  public  or  an  administrative  agency  in  Washington?    Petition- 
ers submit  that  the  answer  is  clear  —  both  Congress  and  the  Constitu- 
tion place  that  responsibility  in  the  American  public. 
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For  these  reasons,  the  Memorandum  Opinion  and  Order  of  the  Fed- 
eral Communications  Commission  granting  a  temporary  stay  of  Peti- 
tioners' right  to  carry  the  signal  of  the  Los  Angeles  television  stations 
and  designating  the  proceeding  for  hearing  should  be  reversed  and  re- 
manded with  instructions  to  set  aside  the  temporary  stay  and  dismiss 
the  petition  of  Midwest  Television,  Inc. 

Respectfully  submitted, 

Frank  U.  Fletcher 
Robert  L.  Heald 
Edward  F.  Kenehan 
James  P.  Riley 

Attorneys  for  Petitioners 

Of  Counsel: 

FLETCHER,  HEALD,  ROWELL,  KENEHAN  &  HILDRETH 
1023  Munsey  Building 
Washington,  D.  C.  20004 

TUTTLE  &  TAYLOR 
13th  Floor 

609  South  Grand  Avenue 
Los  Angeles,  California 
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APPENDIX 
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Before  the 
FEDERAL  COMMUNICATIONS  COMMISSION 
Washington,  D.C.     20554 


FCC  66-683 
86403 


In  the  Matter  of  the  Petition  of 

MIDWEST  TELEVISION,  INC.  (KFMB-TV) 
San  Diego,  California 

For  Immediate  Temporary  and  for  Perma- 
nent Relief  against  Extensions  of  Service  of 
CATV  Systems  Carrying  Signals  of  Los 
Angeles  Stations  into  the  San  Diego,  Area. 

Petitioner 

MISSION  CABLE  TV,  INC. 
El  Cajon,  California 

SOUTHWESTERN  CABLE  CO. 
San  Diego,  California 

PACIFIC  VIDEO  CABLE  CO.,  INC. 
El  Cajon,  California 

TRANS -VIDEO  CORP. 
El  Cajon,  California 

RANCHO  BERNARDO  ANTENNA  SYSTEMS,  INC. 
La  Jolla,  California 

and 


POWAY  CABLE  TV 
Poway,  California 


DOCKET 
N0„  16786 


Respondents 


Appo  2 

MEMORANDUM  OPINION  AND  ORDER 

By  the  Commission:  Commissioners  Hartley  and  Loevinger  dissenting; 

Commissioner  Johnson  not  participating. 

1.    The  Commission  has  before  it  for  consideration  a  petition  filed 
on  March  17,  1966,  by  Midwest  Television,  Inc.,  (Midwest)  licensee  of 
KFMB-TV,  San  Diego,  California,  a  supplement  thereto  filed  on  April 
4,  1966,  and  responsive  pleadings  in  connection  therewith.-'The  petition 


1/  The  following  responsive  pleadings  have  also  been  filed  and  consid- 
ered:   Comments  of  Jack  O.  Gross,  (Gross)  permittee  of  Station  KJOG- 
TV,  San  Diego,  filed  on  April  15,  1966;  Opposition  to  petition  and  sup- 
plement filed  by  Mission  Cable  TV,  Inc.,  Pacific  Video  Cable  Co.,  and 
Trans- 

[578] 

was  filed  pursuant  to  Section  74.1107  and  74.1109  of  the  Commission's 
Rules,  adopted  March  8,  1966,  effective  March  17, 1966  (31  F.R.  4540)  2/, 
and  requests  basically  that  the  Commission  immediately  order  respond- 
ents, pending  final  disposition  of  the  petition,  to  cease  and  desist  from 
extending  service  to  additional  subscribers  served  by  their  respective 
systems  within  the  Grade  A  contours  of  the  San  Diego  stations  and, 
after  any  necessary  hearing,  issue  a  final  order  appropriately  confin- 
ing carriage  of  Los  Angeles  television  signals  by  respondents'  San 
Diego  area  systems.    Li  its  later  pleadings.  Midwest  modified  its  ini- 
tial request  for  temporary  relief  to  a  request  that  respondents  be  di- 
rected not  to  extend  the  Los  Angeles  television  signals  to  subscribers 
beyond  the  specific  geographic  boundaries  of  areas  in  which  subscrib- 
ers were  being  served  on  February  15,  1966. 

2.    In  support  of  its  requests  for  relief.  Midwest  states  that  re- 
spondents are  the  holders  of  franchises  to  operate  CATV  systems  is- 
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sued  by  the  cities  of  San  Diego,  Chula  Vista,  National  City,  La  Mesa, 
Imperial  Beach,  El  Cajon,  and  San  Diego  County.-' 
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Video  Corp.  (hereafter  collectively  referred  to  as  Mission)  on  April  18, 
1966;  Opposition  to  petition  and  supplement  filed  by  Southwestern  Cable 
Co.  (Southwestern)  on  April  18,  1966;  a  Statement  of  Position  filed  by 
Southwestern  on  April  18,  1966;  a  Motion  to  Sever  filed  by  Southwestern 
on  April  18,  1966;  A  Motion  to  Dismiss  filed  by  Southwestern  on  April 
18,  1966;  an  Opposition  and  Petition  to  be  Dismissed  filed  by  Rancho 
Bernardo  Antenna  System  (Rancho)  on  April  18,  1966;  a  Reply  of  Peti- 
tioner to  Opposition  to  petition  for  immediate  temporary  relief  and  An- 
swer to  Motion  to  Dismiss  petition  for  immediate  temporary  relief 
filed  by  Midwest  on  April  25,  1966;  an  Answer  to  Motion  to  Sever  filed 
by  Midwest  on  April  25,  1966;  a  Reply  of  Petitioner  to  Opposition  to 
petition  for  permanent  relief  and  Answer  to  Motions  to  Dismiss  peti- 
tion for  permanent  relief  filed  by  Midwest  on  May  2,  1966;  and  a  Reply 
to  Answers  of  Midwest  to  Motions  to  Sever  and  Dismiss  filed  by  South- 
western on  May  5,  1966.    Additional  interlocutory  pleadings  concerning 
extensions  of  time  were  filed  and  have  been  acted  upon,  pursuant  to 
delegated  authority.    On  April  6,  1966,  Poway  Cable  TV  filed  a  motion 
asking  that  it  be  dismissed  as  a  party  respondent;  Midwest  filed  an  an- 
swer stating  that  in  view  of  the  agreement  reached,  it  would  be  appro- 
priate to  dismiss  Poway  as  a  party.    We  will  grant  this  request. 

2/  Section  74.1107  of  the  Commission's  Rules  relates  to  CATV  systems 
operating  or  proposing  to  operate  in  one  of  the  top  100  television  mar- 
kets and  carrying  distant  television  stations'  signals.    Section  74.1109 
of  the  Rules  relates  to  the  filing  of  petitions  for  waiver  of  the  rules,  ad- 
ditional or  different  requirements  and  rulings  on  complaints  or  dis- 
putes. 

3/  Trans-Video  is  100%  owner  of  Pacific  Video,  majority  owner  of 
Mission  Cable  and  has  a  minority  interest  in  Southwestern.    It  has  no 
franchises 
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The  City  of  San  Diego  has  a  population  of  approximately  648,500  occu- 
pying 208,631  housing  units  and  the  County  of  San  Diego  has  a  popula- 
tion of  approximately  1,213,000  occupying  379,483  housing  units;  nearly 
all  of  the  county  population  lies  within  the  Grade  A  contour  of  KFMB- 
TV  and  San  Diego  is  ranked  by  the  American  Research  Bureau  as  the 
54th  market  based  on  net  weekly  circulation.    San  Diego  is  presently 
served  by  five  television  stations,  a  construction  permit  has  been  is- 
sued for  Channel  51  (KJOG),  an  application  is  pending  for  Channel  15, 
and  the  assignment  of  an  additional  UHF  commercial  channel  to  San 
Diego  is  under  consideration  in  Docket  No.  14229.    Midwest  alleges 
that  respondents'  CATV  systems  carry  the  signals  of  between  six  and 
nine  Los  Angeles  television  stations  none  of  which  stations  provide 
measured  or  calculated  Grade  B  service  to  more  than  the  northern  por- 
tion of  the  city  of  San  Diego  nor  to  any  parts  of  six  other  separate  com- 
munities adjacent  to  the  city;  that  all  of  Mission's  systems  except  Po- 
way  supply  regularly  eight  Los  Angeles  stations  beyond  their  calculated 
Grade  B  contours  (Mission's  Poway  system  carries  three  beyond  Grade 
B  signals  and  the  independent  Poway  system  carries  two);  that  neither 
Poway  nor  Rancho  Bernardo  receive  actual  Grade  B  service  from  any 
Los  Angeles  stations;  and  that  Southwestern  supplies  regularly  to  all  of 
its  subscribers  at  least  three  Los  Angeles  stations  beyond  their  calcu- 
lated Grade  B  contours. 

3.    Midwest  goes  on  to  allege  that  within  the  past  year,  and  in- 
creasingly in  recent  months  and  weeks,  there  has  been  "widespread 
and  intensive  CATV  activity  within  KFMB-TV's  Grade  A  contour"  and 
that  service  to  Poway,  Chula  Vista  and  Pacific  Beach  was  instituted 
only  two  to  four  months  prior  to  the  filing  of  the  petition.    It  is  alleged 
that  the  other  systems  have  greatly  extended  their  lines  and  substan- 
tially increased  the  number  of  subscribers  since  April  of  1965;  that 
the  systems  have  increasingly  emphasized  the  laying  of  lines,  far  out- 
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stripping  the  solicitation  and  hooking  up  of  new  subscribers,  with  cables 
being  strung  in  some  areas  for  miles  with  very  few  drops  and  in  some 
cases  none;  and  in  those  communities  where  the  systems  are  opera- 
tional or  wired,  only  portions  of  such  communities  are  involved.    Mid- 
west estimates  that  as  of  February  15,  1966,  there  were  17,000  homes 
in  the  county  and  within  the  station's  Grade  A  contour  connected  to 
cable  systems,  of  which  approximately  6,500  were  located  in  the  city; 
that  while  this  constitutes  only  4.6%  of  the  county  homes  within  the  sta- 
tion's Grade  A  contour,  there  are  at  present  approximately  294,000 
homes  in  the  communities  within  this  contour  in  which  CATV  systems 
carrying  Los  Angeles  signals  have  begun  to  operate  and  this  figure 
represents  approximately  78%  of  all  homes  in  the  county  within  the 
Grade  A  contour.    Approximately  90%  of  all  homes  in  the  county  within 
the  station's  Grade  A  contour  are 


3/  (continued) 

and  is  a  management  company.  Trans-Video  operates  under  contract 
the  CATV  systems  owned  by  and  franchised  to  Mission,  Southwestern 
and  Pacific. 

[580] 

alleged  to  be  in  areas  covered  by  CATV  franchises.    Because  of  the  al- 
leged emphasis  on  line  extensions  rather  than  on  hook-ups.  Midwest 
contends  that  a  large  number  of  new  subscribers  could  be  wired  up  in 
a  relatively  short  time  even  if  there  were  no  further  cable  expansion. 
4.    Midwest  contends  that  the  importation  of  a  multiplicity  of  dis- 
tant signals  will,  if  allowed  to  expand,  fragment  and  drastically  reduce 
the  local  stations'  viewing  audience  notwithstanding  the  non -duplication 
rules.    Midwest  points  out  that  in  its  case,  44%  of  its  programming  is 
nonnietwork  and  will  be  subject  to  duplication  and  that,  with  respect  to 
the  San  Diego  independent  stations,  nearly  100%  of  their  programming 
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will  be  subject  to  duplication;  that  virtually  all  of  the  non-network  rec- 
orded programs  now  under  contract  to  the  San  Diego  stations  are  also 
under  contract  or  available  to  the  Los  Angeles  stations;  that  the  impor- 
tation of  such  programs  impairs  their  value  to  the  San  Diego  stations 
and  causes  audience  losses,  eventually  resulting  in  reduced  advertising 
revenues  and  curtailed  local  and  quality  programming;  that  over  94%  of 
the  Los  Angeles  programs  carried  on  the  respondents'  systems  in  a 
given  week  have  been,  are  being,  or  will  be  duplicated  on  San  Diego  sta- 
tions in  the  same  form  or  by  way  of  San  Diego  equivalents;  and  analysis 
of  the  remaining  6%  indicates  that  the  same  public  interest  is  or  would 
be  served  in  an  alternate  way  by  the  San  Diego  stations. 

5.    Midwest  also  alleges  that  respondents'  systems,  with  the  ex- 
ception of  Poway  Cable  TV,  carry  the  signal  of  KFMB-TV  on  channel 
but  materially  degrade  the  quality  of  the  signal  broadcast,  particularly 
the  color  signals;  that  the  signal  of  the  local  UHF  station,  KAAR,  is 
markedly  worse  on  the  cable  than  those  of  the  VHF  stations;  that  the 
signals  of  the  Los  Angeles  stations  appear  better  on  the  cable  than  those 
of  the  local  stations  despite  the  fact  that  the  Los  Angeles  stations  gen- 
erally do  not  place  a  Grade  B  signal  over  San  Diego;  and  that  the  effect 
of  degradation  has  been  not  only  to  damage  the  local  station's  reputa- 
tions but  has  placed  the  distant  signals  on  a  higher  competitive  level 
than  the  local  signals. -^   Finally,  Midwest  contends  that  in  addition  to 
the  foregoing  considerations,  the  CATV  situation  in  San  Diego  falls 
squarely  within  the  principle  enunciated  in  the  Second  Report  in  footnote 
69,  where  the  Commission  pointed  out  that,  although,  in  general,  CATV 
activity  which  does  not  involve  extension  of  a  signal  beyond  its  Grade  B 
contour  may  continue,  an  important  exception  exists  where  two  major 
markets  fall  within  one  another's  Grade  B  contours.    In  such  a  situation, 
the  carriage  by  a  CATV  system  in  Balti.nore,  for  instance,  of  the  Wash- 
ington signals  might  equalize  the  quality  of  the  distant  signals,  change 
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the  viewing  habits  of  the  local  population  and  affect  the  development  of 
local 


4/  Midwest  states  that  because  of  degradation,  the  Pacific  Beach  system 
carries  KFMB-TV  on  Channels  8  and  2,  but  that  this  dual  carriage  con- 
fuses the  public,  weakens  its  station  identification  and  causes  possible 
ratings  losses. 

[581] 

television  stations.    Midwest  contends  that  the  San  Diego-Los  Angeles 
situation  is  a  classic  illustration  of  this  problem  and  that  relief  should 
be  afforded  on  this  basis  as  well  as  the  basis  previously  set  forth. 

6.  In  view  of  the  above.  Midwest  requests,  essentially,  that  the 
Commission  issue  a  final  order  appropriately  confining  carriage  of 
Los  Angeles  signals  by  respondents'   systems  and  that,  if  a  hearing 
is  necessary,  the  respondent  be  ordered  to  confine  delivery  of  the 
Los  Angeles  signals  to  subscribers  located  within  the  specific  geogra- 
phic boundaries  inside  of  the  general  geographic  areas  where  the  sys- 
tems were  operating  on  February  15,  1966.-^  In  a  document  filed  on 
April  15,  1966,  Jack  O.  Gross,  holder  of  a  construction  permit  for  UHF 
station  KJOG-TV,  Channel  51,  San  Diego,  supports  the  Midwest  petition 
and  states  that  a  grant  of  the  requested  relief  would  materially  contri- 
bute to  the  success  of  UHF  in  San  Diego  generally  and  KJOG  in  particu- 
lar. 

7.  Mission's  opposition,  filed  on  behalf  of  Mission,  Pacific  and 
Trans-Video,  contends  that  the  Commission  can  only  issue  temporary 
relief  in  accordance  with  the  provision  of  Section  312  of  the  Communi- 
cations Act  (47  U.S.C.  312(c))  and  that  there  is  no  statutory  authority 
for  the  type  of  relief  requested.    Mission  contends  that  such  relief  is 
analogous  to  a  motion  for  stay  and  that,  as  such,  it  is  inadequate  be- 
cause Midwest  has  failed  to  show  irreparable  injury  to  itself  (Mission 
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contends  that  Midwest's  allegations  in  this  regard  are  only  conclusion- 
ary  and  not  supported  by  material  facts);  has  failed  to  demonstrate  in- 
jury to  the  public  (IVfission  contends  that  allegations  in  this  regard  are 
also  conclusionary  and  highly  speculative  and  denies  that  there  is  any 
degradation  of  the  San  Diego  stations'  signals  by  the  CATV  systems); 
and  has  not  demonstrated  that  there  is  a  likelihood  that  it  will  succeed 
on  the  merits  (Mission  contends  that  Midwest's  allegations  relating  to 
a  "pell-mell"  extension  of  cable  lines  are  completely  unsupported  by 
facts,  is  untrue,  and  that  respondents  have  merely  continued  their  nor- 
mal wiring  activity). 

8.    Mission  alleges  further  that  there  is  nothing  in  the  rules  which 
prohibits  the  actions  of  respondents  which  Midwest  seeks  to  prevent 
since  the  rules  speak  of  extension  of  signals  to  "new  geographic  areas" 
and  Midwest  has  not  factually  supported  its  allegation  that  there  has 
been  such  an  extension.    Further,  Mission  contends,  Midwest  has 


5^/  In  support  of  its  request  for  temporary  relief  pending  the  outcome 
of  any  hearing,  and  in  an  attempt  to  describe  the  extent  of  respondents' 
operations  in  San  Diego  and  southwestern  San  Diego  county  as  of  Feb- 
ruary 15,  1966,  Midwest  filed  a  Supplement  to  its  petition,  to  which  it 
attached  a  map  purporting  to  show  that  there  were  eight  separate  is- 
lands of  CATV  subscriber  service  as  of  February  15,  1966  located  in 
recognized  geographical  areas  in  San  Diego  which  were  further  circum- 
scribed by  recognizable  and  known  geographical  limitations  and  bound- 
aries within  the  larger  geographical  areas.    In  the  Supplement,  Midwest 
alleges  that  since  February  15,  1966,  the  respondents  have  extended 
lines  and  service  beyond  the  specific  boundaries  within  the  general 
areas  and  also  into  entirely  new  geographic  areas. 

[582] 

failed  to  show  that  the  signals  extended  are  beyond  predicted  Grade  B 
and  it  is  Mission's  position,  in  any  event,  that  its  Poway  system  is 
"grandfathered"  under  the  rules  since  it  was  franchised  under  the  San 
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Diego  county  franchise;  service  had  commenced  prior  to  March  17, 
1966,  and  the  county-wide  franchise  authorized  CATV  at  any  place  in 
San  Diego  county  outside  of  corporate  limits.-^  Mission  states  that  the 
outside-of-corporate  limits  construction  in  San  Diego  has  proceeded  to 
the  point  where  approximately  70%  of  the  populated  area  adjacent  to 
metropolitan  San  Diego  has  been  wired  and  30%  of  the  homes  in  the 
wired  area  have  subscribed.    Finally,  Mission  alleges,  with  respect  to 
the  request  for  temporary  relief,  that  the  public  will  be  irreparably  in- 
jured since  it  ignores  the  need  for  expansion  of  television  service,  pre- 
vents expansion  of  educational  television,  deprives  the  public  of  im- 
proved color  reception,  municipalities  of  revenues  from  CATV  and  po- 
tential subscribers  of  the  same  choice  of  programs  that  their  neighbors 
who  have  already  subscribed  have;  that  respondents  will  be  irreparably 
injured  since  their  franchises  may  be  forfeited  if  construction  is  de- 
layed, contract  rights  may  be  lost,  and  respondents'  employees  may 
lose  their  jobs;  the  Commission's  Rules  are  yet  untested  and  are  proba- 
bly illegal;  and  the  rights  of  Midwest  or  the  public  can  be  fully  pro- 
tected by  a  decision  on  the  merits,  after  a  hearing,  if  the  Commission 
determines  that  any  action  is  required. 

9.    As  to  Midwest's  request  for  permanent  relief.  Mission  incor- 
porates its  same  arguments  with  respect  to  the  request  for  temporary 
relief  and  contends  further  that  its  franchises  were  obtained  before  the 
Commission  decided  to  exercise  jurisdiction  and  that  construction  and 
installation  of  cable  was  started  before  February  15,  1966  or  March  17, 
1966.    Additionally,  Mission  alleges  that  while  CATV  is  a  less  expen- 
sive and  more  convenient  type  of  antenna  service  for  signals  already 
present  in  San  Diego,  CATV  is  needed  in  certain  areas  in  order  to  pro- 
vide adequate  reception  of  San  Diego  Channels  8  and  10  and  that  CATV 
expansion  is  necessary  for  the  acceptance  and  viability  of  UHF  stations. 
Mission  points  out  that  since  the  San  Diego  stations'  programs  cannot 
be  duplicated  on  the  same  day  and  surveys  show  that 
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6/  Midwest  had  alleged,  in  its  petition,  that  Mission's  system  in  Poway 
had  commenced  operations  after  February  15,  1966  in  violation  of  Sec- 
tion 74.1107  of  the  Rules,  and  requested  that  the  Commission  issue  a 
cease  and  desist  order  as  to  said  system.    On  April  6,  1966,  after  an 
independent  inquiry,  the  Commission  issued  an  Order  to  Show  Cause 
why  a  cease  and  desist  order  should  not  be  issued  with  respect  to  the 
Poway  operation.    FCC  66-292,  April  6,  1966.    On  June  22,  1966,  the 
Commission  issued  a  Cease  and  Desist  Order  as  to  Mission's  Poway 
system.  FCC  66-548. 

[583] 

during  prime  time  the  San  Diego  stations  have  84%  of  the  viewing  au- 
dience, it  does  not  appear  that  fragmentation  of  the  remaining  16  to 
20%  of  the  television  audience,  among  the  four  or  five  Los  Angeles  in- 
dependents and  the  San  Diego  UHF,  could  have  any  serious  impact  on 
the  ability  of  the  San  Diego  network  stations  to  continue  their  opera- 
tions.   Finally,  Mission  contends  that  the  addition  of  subscribers  to  its 
systems  after  February  15,  1966,  does  not  constitute  extensions  to  new 
geographical  areas  since,  under  its  city  franchises,  the  appropriate 
geographic  boundaries  are  the  city  limits  and,  under  its  county  fran- 
chises, the  appropriate  boundaries  are  the  unincorporated  areas  of  the 

7/ 
county.-^    In  view  of  all  of  the  above.  Mission  requests  that  Midwest's 

petition,  both  as  to  temporary  and  permanent  relief,  be  denied. 

10.    Southwestern  filed  an  Opposition,  a  Motion  to  Sever,  and  a  Mo- 

8/ 
tion  to  Dismiss.-^   In  its  pleadings.  Southwestern  alleges  that  the  peti- 
tion must  fail  since  Midwest  has  failed  to  show  that  its  system  is  car- 
rying beyond  Grade  B  signals  and  that  Southwestern's  engineering 
studies  show  that  the  commercial  television  signals  which  it  is  carry- 
ing are  all  of  Grade  B  intensity.    Southwestern  further  contends  that  its 
system  is  "grandfathered"  since  it  began  operating  prior  to  February 
15,  1966,  is  not  expanding  throughout  the  entire  community  or  into  new 


App.  11 

areas,  and  has  only  continued  normal  wiring  operations.    Moreover, 
Southwestern  alleges  that  its  system  helps  UHF  and  that  while  Midwest 
has  submitted  no  probative  data  regarding  impact,  Southwestern's  mar- 
ket study,  a  copy  of  which  it  attached  as  an  exhibit  to  its  opposition, 
shows  that  CATV  helps  UHF  generally  and  Channel  39  specifically  since 
carriage  of  the  UHF  station  on  the  cable  increases  the  station's  audi- 
ence, improves  its  picture  quality,  and  provides  greater  penetration 
for,  and  viewing  frequency  of  the  station.    Southwestern  also  points  out 
that  Midwest's  claim  of  signal  degradation  does  not  relate  to  its  sys- 
tem since  it  has  always  carried  Midwest's  station  on  channels  8  and  2 
of  the  cable.    Southwestern  also  claims  that  its  franchise  area  is  unique 
since  the  residents  and  antennas  in  that  area  are  oriented  to  the  Los 
Angeles  stations  and  since  it  is  within  the  predicted  or  measured  Grade 
B  contours  of  the  commercial  signals  of  the  stations  carried  on  its  sys- 
tem.   Southwestern  contends  that  Midwest's  showing  of  fragmentation 
has  no  applicability 


7/  Mission  submitted  a  map  with  its  opposition  showing  the  area  of 
each  franchise;  the  portion  of  each  franchise  receiving  service  prior 
to  February  15,  1966;  the  portion  of  each  franchise  receiving  service 
after  February  15,  1966;  and  the  portion  of  each  franchise  which  was 
"fielded"  and/or  under  construction  as  of  April  12,  1966. 

8/  Southwestern  also  filed  a  Statement  of  Position  which  is  being 
treated  in  connection  with  the  petitions  for  reconsideration  of  the  Sec- 
ond Report  and  Order. 

[584] 

to  its  system  since  the  survey  was  conducted  in  a  part  of  San  Diego 
where  the  off-the-air  reception  of  the  Los  Angeles  stations  is  of  less 
quality,  the  survey  was  conducted  prior  to  the  commencement  of  serv- 
ice by  Southwestern  and  the  various  sections  of  San  Diego  vary  signifi- 
cantly, and  the  audience  survey  findings  relate  to  areas  of  San  Diego 
where  the  CATV  systems  carry  the  full  schedules  of  the  Los  Angeles 
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CBS  and  NBC  stations  while  Southwestern's  system  carries  only  the  San 
Diego  CBS  and  NBC  stations.    Finally,  Southwestern  alleges  that  while 
Midwest  has  failed  to  show  that  it  would  be  irreparably  injured  by  de- 
nial of  the  temporary  relief,  Southwestern  would  suffer  irreparable  in- 
jury since  a  grant  of  temporary  relief  would  dry  up  Southwestern's  fi- 
nancing and  cause  bankruptcy.    As  to  the  request  for  permanent  relief. 
Southwestern  contends  that  while  Midwest  has  essentially  requested  the 
Commission  to  designate  a  "Carroll"  type  issue,  it  has  completely 
failed  to  furnish  detailed  evidentiary  material.    Accordingly,  Southwest- 
ern requests  that  it  be  severed  from  the  other  respondents  and  that  the 
petition  and  supplement,  insofar  as  they  relate  to  it,  be  denied  or  dis- 
missed. 

11.    Rancho  Bernardo,  in  its  opposition,  states  that  it  operates  a  sys- 
tem in  northern  San  Diego  under  a  franchise  from  the  city  of  San  Diego 
and  that  the  system  is  part  of  a  housing  development  of  5,400  acres,  ap- 
proximately 400  acres  of  which  have  been  developed.    The  system  is  de- 
signed to  serve  only  the  residential  community  and  there  is  no  intention 
of  extending  beyond  those  boundaries.    Rancho  Bernardo  states  that 
there  are  now  approximately  1,000  subscribers  to  the  system  or  99%  of 
the  occupied  housing  units  and  service  is  expanding  in  an  orderly  fash- 
ion to  serve  all  the  new  residential  units  with  the  timing  of  service  ex- 
tension being  determined  solely  by  the  sales  of  residential  units.  Ran- 
cho Bernardo  contends  that  the  area  receives  unsatisfactory  off-the-air 
television  reception,  is  not  within  the  Grade  A  contour  of  KFMB-TV,  and 
may  be  within  the  Grade  B  contours  of  some  Los  Angeles  stations.    Ran- 
cho Bernardo  denies  that  it  degrades  the  KFMB  signal  and  alleges  that 
a  grant  of  temporary  relief  would  irreparably  injure  it  because  it  would 
impede  the  sales  of  homes  and  would  not  help  KFMB  since  it  would  make 
its  signal  unavailable  in  the  area.    Rancho  Bernardo  requests  denial  of 
the  temporary  and  permanent  relief  and  asks  that  it  be  dismissed  from 
the  proceedings. 
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12.  In  its  responsive  pleadings,  Midwest  points  out  that  there  is  no 
factual  dispute  as  to  Mission's  and  Southwestern's  intentions  to  continue 
expansion  throughout  the  various  geographic  areas  covered  by  their 
franchises.    Midwest  contends  that  temporary  relief  is  necessary  to 
prevent  this  great  expansion  of  these  major  market  systems  until  res- 
olution of  the  public  interest  questions  presented.    Midwest  alleges 
that,  similarly,  with  limited  exceptions,  there  is  no  real  dispute  as  to 
the  regional  and  specific  geographic  areas  described  by  it;  that  since 
respondents  have  not  wired  up  all  of  the  homes  within  the  specific  geo- 
graphic areas  designated,  restriction  to  such  areas,  pendente  lite, 
would  not  prevent  normal  wiring  operations;  and  that,  therefore,  there 
is  no  showing  by  respondents  that  an  interim  stay  would  impair  the 
ability 
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of  the  systems  to  continue  operations.    Midwest  alleges  that  Mission 
makes  no  claim  that  its  viability  would  be  impaired  and  that  Southwest- 
ern's claim  of  irreparable  injury  assumes  a  total  prohibition  against 
new  subscribers;  Southwestern  does  not  claim  that  if  it  were  limited  to 
new  subscribers  within  the  specific  geographic  areas  designated  as  of 
February  15,  1966,  it  would  be  irreparably  injured. 

13.  Specifically,  with  respect  to  Mission,  Midwest  alleges  that  it 
has  offered  no  factual  information  to  refute  the  allegations  of  rapid 
line  expansion;  that  Mission's  map,  in  large  part,  confirms  the  bound- 
aries specified  by  Midwest  and,  with  one  exception,  Midwest  will  ac- 
cept it  as  showing  where  Mission's  systems  were  operating  on  Febru- 
ary 15,  1966;  that  Mission's  arguments  regarding  need  for  CATV  serv- 
ice are  invalid  because  1)  the  entire  public  will  lose  if  the  local  sta- 
tions are  forced  off  the  air  or  required  to  curtail  operations  and  2) 
over  94%  of  the  Los  Angeles  stations'  programs  have  been,  are,  or  will 
be  essentially  duplicated  by  the  programming  of  the  San  Diego  stations; 
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and  that  irreparable  injury  to  Mission's  systems  has  not  been  demon- 
strated since  1)  there  has  been  no  showing  that  Mission's  systems  were 
not  viable  as  of  February  15,  1966,  2)  there  has  been  no  showing  that 
its  franchises  or  contracts  will  expire  or  be  forfeited  if  interim  relief 
is  granted  (Midwest  points  out  that  the  franchises  do  not  require  car- 
riage of  the  Los  Angeles  stations  and  that  the  systems  could  expand 
without  restriction  carrying  only  San  Diego  signals);  and  3)  employee 
lay-off  would  occur  only  if  respondents  were  ordered  to  halt  all  normal 
wiring  and  hook-up  of  new  subscribers,  but  this  has  not  been  requested. 
Mission's  county -wide  grandfathering  argument,  contends  Midwest,  com- 
pletely ignores  the  meaning  of  paragraph  149  of  the  Second  Report  and 
Order. 

14.    Midwest  alleges,  in  response,  that  Southwestern  does  not  chal- 
lenge Midwest's  designation  of  appropriate  geographic  areas  and  that 
since  there  are  thousands  of  residents  in  these  areas  not  yet  on  the 
cable,  a  grant  of  temporary  relief  as  to  Southwestern  would  not  halt  its 
normal  wiring  activities  (Southwestern  claims  about  900  subscribers  at 
present).    Further,  Midwest  alleges,  Southwestern's  argumentas  to 
being  "grandfathered"  in  the  entire  franchised  area,  because  it  was 
serving  350  subscribers  on  February  15,  1966,  completely  ignores  the 
import  of  the  Second  Report  and  Order;  Southwestern's  attempt  to  show 
that  its  franchised  area  receives  Grade  B  signals  from  Los  Angeles  is 

completely  inadequate  from  an  engineering  standpoint  and  its  market 

9/ 
survey  techniques  are  defective  and  its  conclusions  unsupported.- 

Finally,  Midwest  contends 


9/  Midwest  points  out  that  while  cable  subscribers  interviewed  had  two 
UHF  stations  available  to  them  (Channel  28,  Los  Angeles,  and  39,  San 
Diego)  the  Los  Angeles  UHF  is  not  available  off  the  air,  and  the  survey 
only  proves,  at  most,  that  viewers  with  two  available  UHF  stations  to 
watch,  will  view  UHF  1.77  times  as  much  as  viewers  with  one,  and  that, 
if  UHF  viewing  by  cable  subscribers  is  divided  equally  between  the  two 
stations,  Channel  39  is  viewed  11%  fewer  times  in  cable  homes  than  in 
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non-cable  homes.    Midwest  also  pointed  out  that  the  survey  proved 
nothing  as  to  reception  quality  on  cable  since  no  distinction  was  made 
between  Channels  28  and  39  and  it  was  not  determined  whether  the  non- 
cable  homes  surveyed  had  UHF  antennas. 

[586] 

that  while  Southwestern's  allegations  concerning  impact  relate  to  the 
short  run  benefits  to  UHF  of  carriage  on  CATV,  these  benefits  decrease 
as  penetration  of  all-channel  receivers  increases  and  that  Southwestern 
has  set  forth  no  basis  for  being  treated  differently  than  the  other  re- 
spondents in  this  proceeding. — '  As  to  Rancho  Bernardo,  Midwest  states 
that  in  light  of  the  representations  as  to  extension  Midwest  will  not  press 
its  request  for  temporary  relief.    However,  Midwest  contends  that  no 
basis  has  been  shown  for  dismissal  of  Rancho  Bernardo  from  the  pro- 
ceeding; that  dismissal  of  Rancho  Bernardo  would  have  the  effect  of 
grandfathering  an  area  1350%  larger  than  the  area  in  which  service  is 
presently  being  rendered;  and  that  no  allegation  has  been  made  that 
Rancho  Bernardo's  participation  would  constitute  a  hardship  to  it  or 
cause  it  damage. 

15.    With  respect  to  its  request  for  permanent  relief.  Midwest 
states  that  the  real  issue  is  whether  CATV  should  be  allowed  to  import 
distant  signals  which  would  result  in  impairing  the  service  capabilities 
of  network  stations  and  threaten  the  continued  existence  of  commence- 
ment of  UHF  stations;  that  carriage  provides  only  short-run  benefits  to 
UHF  stations;  and  that  same-day  non-duplication  is  insufficient  because 
it  has  little  relevance  to  non-network  programs.  In  conclusion.  Mid- 
west requests  that  the  Commission  set  the  matter  for  hearing  on  the 
issues  raised  in  the  petition  for  permanent  relief;  that  pending  final 
disposition,  the  respondents  be  directed  not  to  extend  the  Los  Angeles 
stations'  signals  beyond  the  boundaries  previously  specified;  and  that 
Southwestern's  motion  to  dismiss  the  petition  for  temporary  relief  and 
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Rancho  Bernardo's  petition  to  be  dismissed  from  the  proceeding  be 
denied. 


10/  Southwestern,  in  its  responsive  pleadings,  repeats  its  allegations 
that  its  franchise  area  does  receive  Grade  B  signals  from  Los  Angeles 
and  that  its  system  does  not  degrade  the  signals  of  KFMB-TV.    It  also 
attached  a  supplementary  economic  report  purporting  to  show  that 
CATV  carriage  does  help  UHF  generally  and  Channel  39  specifically. 
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16.   We  think  Midwest  has  presented  a  classic  case  for  a  hearing 
with  respect  to  the  general  issues  of  expansion  of  respondents'  CATV 
systems  throughout  the  San  Diego  market  area.    At  paragraph  149  of 
the  Second  Report  and  Order  (2  F.C.C.2d  725),  after  stating  our  policy 
with  respect  to  "grandfathering"  the  existing  operations  of  CATV  sys- 
tems, we  stated: 

"We  turn  now  to  the  question  whether  systems  extend- 
ing signals  beyond  their  Grade  B  contour  on  February 
15,  1966,  into  one  of  the  top  100  markets,  are  to  con- 
tinue to  add  subscribers  in  new  geographic  areas.  Such 
systems,  which  may  recently  have  gone  into  operation 
without  regard  to  the  Commission's  explicit  notice  of 
the  pendency  of  the  paragraph  50  proposal,  may  have 
relatively  few  subscribers.    In  view  of  the  public  in- 
terest considerations  upon  which  our  policy  is  based, 
we  do  not  believe  that  such  a  system  should  be  allowed 
to  expand  from  a  few  thousand  subscribers  in  one  part 
or  suburb  of  a  community  to  the  potential  of  hundreds 
of  thousands  throughout  the  entire  community,  until 
there  has  been  resolution  of  the  serious  issues  pre- 
sented (in  an  evidentiary  hearing).    While  there  may  be 
a  disruptive  factor  in  halting  CATV  growth  in  the  parti- 
cular circumstances  which  should,  of  course,  be  taken 
into  account,  we  believe  that  if  at  all  practicable,  ap- 


App.  17 

propriate  geographical  areas  should  be  delineated,  with 
the  CATV  growth  limited  to  such  areas  until  resolution 
of  the  issues.    The  problem  calls  for  case-by-case  judg- 
ment in  the  particular  community  as  to  the  feasibility  of 
action  along  the  foregoing  lines  and  the  appropriate  geo- 
graphical area  or  areas.    Our  judgment  will  therefore 
be  made  upon  the  petition,  if  any,  of  the  local  broadcast- 
er(s)  objecting  to  the  geographical  extension  of  the  CATV 
system  to  new  areas,  and  responses  thereto.    The  peti- 
tion may  also  request  temporary  relief  in  the  event  an 
evidentiary  hearing  is  found  to  be  appropriate;  the  Com- 
mission will  determine,  upon  the  basis  of  the  showing 
and  response  in  the  particular  case,  whether  such  tem- 
porary relief  is  called  for,  and  if  so,  its  nature." 

This  case  falls  squarely  within  the  terms  of  the  policy  stated  above. 
There  is  considerable  UHF  activity  currently  under  way  in  SanDiego 
with  KAAR  (d.  39)  in  operation  until  November,  1965,  with  an  applica- 
tion pending  for  educational  Channel  15,  with  an  outstanding  construc- 
tion permit  for  Channel  51  (KJOG-TV)  and  plans  to  commence  operation 
in  the  near  future.    Several  of  Mission's  systems,  and  Southwestern's 
system,  commenced  operations  only  some  two  to  four  months  prior  to 
the  filing  of  the  petition  herein.    In  view  of  the  size  of  the  area  involved 
(approximately  380,000  housing 
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units  in  San  Diego  County),  while  the  respondents'  systems  have  rela- 
tively few  subscribers,  pursuant  to  their  franchises,  they  have  the  po- 
tential for  expanding  throughout  the  entire  county. 

17.    In  this  latter  connection.  Midwest  has  pointed  out,  and  respond- 
ents have  not  denied,  that  there  were  on  February  15,  1966,  approxi- 
mately 17,000  CATV  subscribers  in  the  county  and  within  KFMB-TV's 
Grade  A  contour,  of  which  approximately  6,500  were  located  in  San 
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Diego.    It  was  further  pointed  out  that  while  this  constitutes  only  4.6% 
of  the  county  homes  within  the  station's  Grade  A  contour,  there  are  ap- 
proximately 294,000  homes  in  the  communities  within  this  contour  in 
which  CATV  systems  carrying  Los  Angeles  signals  have  begun  to  op- 
erate and  that  this  represents  approximately  78%  of  all  homes  in  the 
county  within  the  station's  Grade  A  contour.    Approximately  90%  of  all 
homes  in  the  county  within  the  station's  Grade  A  contour  are  located  in 
areas  covered  by  CATV  franchises.    Mission  states  that  construction  in 
unincorporated  communities  in  San  Diego  County  has  proceeded  to  the 
point  where  approximately  70%  of  the  populated  area  adjacent  to  metro- 
politan San  Diego  has  been  wired  and  30%  of  the  homes  in  the  wired  area 
have  subscribed.    Thus,  it  clearly  appears  that  a  hearing  is  required 
with  respect  to  the  over-all  question  of  whether  such  potential  expan- 
sion in  this  major  market  is  consistent  with  the  public  interest.    Fur- 
ther, unless  this  expansion  is  appropriately  limited  pending  resolution 
of  the  issues,  within  a  very  short  period  of  time  the  systems  could  wire 
up  thousands  of  new  subscribers.    We  have  made  clear  in  the  Second 
Report  the  impracticability  of  withdrawing  service,  once  established, 
because  of  its  disruptive  effect.    We  have  also  made  clear  the  strong 
public  interest  considerations  which  should  be  resolved  before  the  es- 
tablishment or  entrenchment  of  CATV  substantially  throughout  an  area 
such  as  San  Diego  is  permitted.    Accordingly,  interim  relief  appro- 
priately limiting  further  expansion  until  resolution  of  the  public  inter- 
est issues  is  called  for. 

18.    A  hearing  is  also  appropriate  here  because  of  the  number  of  un- 
resolved issues  present.    For  instance,  there  is  disagreement  as  to 
whether  some  of  respondents'  systems  are  operating  within  the  pre- 
dicted Grade  A  contour  of  KFMB-TV;  there  is  controversy  as  to  wheth- 
er some  of  the  respondents'  systems  operate  within  the  Grade  B  con- 
tour of  some  of  the  Los  Angeles  stations  carried  on  the  system  (but  in 
this  respect,  see  also  par.  19,  infra.);  there  is  a  serious  question  as  to 
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whether  respondents'  systems  degrade  the  San  Diego  signals  carried 
and  particularly  the  signals  of  KFMB-TV;  the  degree  of  CATV  penetra- 
tion of  the  market  is  contested;  and,  of  course,  there  is  controversy  as 
to  whether  carriage  on  the  systems  will  help  or  hurt  new  or  prospec- 
tive UHF  stations  in  San  Diego.    These  issues  are  all  particularly  ap- 
propriate for  resolution  in  an  evidentiary  hearing.    We  wish  to  stress 
that,  in  view  of  the  importance  and  novelty  of  the  matters  raised,  we 
think  considerable  latitude  should  be  afforded  as  to  the  introduction  of 
evidence  on  all  of  these  matters. 

19.    Some  of  the  respondents  have  alleged  that  since  their  systems 
operate  within  the  predicted  or  measured  Grade  B  contours  of  the  Los 
Angeles  stations  carried  on  their  systems,  the  provisions  of  paragraph 
149  of  the  Second  Report,  supra,  which  relate  generally  to  extension  of 
beyond  Grade  B  signals,  do  not  apply  to  their  systems  and  that  they 
may,  therefore,  continue  to  expand  without  hindrance.    This  contention, 
however,  misconceives  the  main  thrust  of  our  major  market 
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policy.    The  Commission's  primary  concern  with  respect  to  CATV  op- 
erations in  the  major  markets  importing  distant  television  signals  was 
whether  such  operation  "may  be  of  such  nature  or  significance  as  to 
have  an  adverse  economic  impact  upon  the  establishment  or  mainte- 
nance of  UHF  stations  or  to  require  these  stations  to  face  substantial 
competition  of  a  patently  unfair  nature"  (Second  Report,  Paragraph  139) 
We  defined  "distant  signals"  as  those  signals  extended  or  received  be- 
yond the  Grade  B  contours  of  those  stations.    While  this  standard  will 
generally  encompass  our  main  area  of  concern  (i.e.,  the  importation  of 
signals  not  allocated  to  the  area),  it  is  by  no  means  a  fixed  and  immu- 
table standard  to  which  we  will  blindly  adhere.    As  we  pointed  out  in  the 
Second  Report,  CATV  activity  which  does  not  involve  extension  of  a  sig- 
nal beyond  the  Grade  B  contour  may  continue,  ".  .  .  with  possibly  only 
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the  rarest  exception  ...    ."   (Second  Report,  paragraph  151).    This  ex- 
ception involves  a  situation  where,  for  instance,  two  major  markets  fall 
within  one  another's  Grade  B  contours  and  the  importation  of  signals  of 
the  stations  in  one  market  into  the  other  would  equalize  the  quality  of 
the  distant  signals,  possibly  change  the  viewing  habits  of  the  latter  com- 
munity and  affect  the  development  of  independent  UHF  stations  there. 
Assuming,  arguendo,  as  respondents  contend,  that  their  systems  are 
within  the  predicted  or  measured  Grade  B  contours  of  the  Los  Angeles 
stations,  this  is  exactly  the  situation  presented  here.    The  Los  Angeles 
stations  are  located  more  than  100  miles  from  the  San  Diego  main  Post 
Office  and,  while  they  may  provide  service  to  some  parts  of  San  Diego, 
the  issue  is  what  kind  of  service  as  compared  to  that  of  the  local  San 
Diego  stations,  and  what  is  the  effect  on  the  latter  of  CATV  which 
"equalizes"  the  technical  quality  of  the  local  San  Diego  signals  and  the 
more  than  100  mile  distant  Los  Angeles  stations.    Thus,  the  problem  is 
not  resolved  merely  by  a  showing  that  the  Los  Angeles  stations  do  pro- 
vide Grade  B  signals  to  parts  of  San  Diego  County. 

20.  It  is  clear,  therefore,  that  a  hearing  is  necessary  with  respect 
to  the  overall  question  of  CATV  expansion  in  this  major  market  and  that 
some  form  of  temporary  relief  is  necessary  and  appropriate  "before 
consequences  possibly  adverse  to  the  public  may  develop."   Before  dis- 
cussing the  nature  and  form  of  the  temporary  relief  to  be  prescribed, 
there  are  three  matters  raised  by  respondents  which  we  will  briefly 
discusSo 
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21.  First,  respondents  Mission  and  Southwestern  Contend  that  the 
Commission  lacks  authority  to  furnish  the  temporary  relief  requested  by 
Midwest,  primarily  on  the  ground  that  the  cease  and  desist  provisions  of 
Section  312  of  the  Communications  Act  constitute  the  only  basis  for  any 
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sort  of  interim  action  pending  a  hearing.    However,  we  have  determined 
in  the  Second  Report  that  we  have  jurisdiction  over  CATV  systems,  and 
the  statute  gives  us  authority  to  perform  "any  and  all  acts,  make  such 
rules  and  regulations,  and  issue  such  orders,  not  inconsistent  with  [the] 
Act,  as  may  be  necessary  in  the  execution  of  [our]  functions."    Section 
4(i).    See  also  Sections  303(f)  and  (r).    The  provisions  for  temporary  re- 
lief in  situations  of  this  sort  which  are  contained  in  Sections  74.1107  and 
74.1109  of  our  Rules  constitute  the  exercise  of  such  authority.    Without 
this  power  to  fashion  our  rules  and  orders  to  the  practical  necessities  of 
the  situation,  we  could  not  carry  out  the  provisions  of  the  Act.    The  only 
alternative  would  be  to  seek  an  immediate  injunction  in  court  in  order  to 
preserve  our  jurisdiction  to  enter  an  effective  order  after  a  hearing, 
see  Federal  Trade  Commission  v.  Dean  Foods  Co., U.S. ,  de- 
cided June  13,  1966.    Such  action  would  not  permit  the  initial  consid- 
eration of  the  matter  by  the  Commission,  followed  by  judicial  review 
which  is  preferable  to  immediate  resort  to  the  courts  on  a  subject  war- 
ranting the  primary  exercise  of  jurisdiction  by  the  Commission.    We 
believe  we  have  the  authority  for  interim  action  contemplated  by  our 
rules,  in  view  of  the  broad  mandate  of  the  Communications  Act  and  the 
established  principle  that  all  authority  of  an  agency  need  not  be  found 
in  the  explicit  language  of  the  statute  where  the  agency  is  created  to 
deal  with  a  host  of  problems  whose  exact  nature  is  unforeseen.    See 
Public  Service  Commission  v.  Federal  Power  Commission,  327  F.2d 
893,  896-897  (C.A.D.C.,  1964). 
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president  of  the  bank  which  has  financed,  and  is  committed  for  further 
loans  to  finance,  the  continued  operations  of  Southwestern's  CATV  sys- 
tem.   The  affidavit  states,  in  essence,  that  additional  loans  will  not  be 
made,  pendente  lite,  if  temporary  relief  is  granted.    This  statement, 
however,  refers  to  a  stay  against  extension  of  service  to  additional  sub- 
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scribers,  and  while  the  petition  originally  requested  relief  in  those 
terms,  Midwest  subsequently  revised  its  request  for  temporary  relief. 
The  affidavit  also  states  that  the  bank  will  not  advance  the  remainder  of 
the  funds  committed  unless  Southwestern  is  legally  free  to  continue  to 
add  subscribers  in  the  area  covered  by  its  existing  pole  attachment 
agreements.    But  Southwestern  has  not  alleged  or  shown  that  the  tem- 
porary relief  now  requested  would  prevent  it  from  adding  subscribers 
in  these  areas.    As  Midwest  pointed  out,  and  Southwestern  did  not  deny, 
since  Southwestern  claimed  only  900  subscribers  and  there  are  thou- 
sands of  residents  in  the  specific  geographical  areas  designated  by  Mid- 
west, the  temporary  relief  requested  would  not  halt  normal  wiring  ac- 
tivities and  the  addition  of  many  new  subscribers  pending  final  disposi- 
tion.   This  same  observation  also  applies  to  Mission  and,  additionally, 
under  the  temporary  relief  requested,  neither  Mission  nor  Southwest- 
ern would  be  prevented  from  extending  their  systems  throughout  their 
franchise  areas  if  they  limited  their  operations  to  the  carriage  of  the 
San  Diego  signals.    Accordingly,  we  find  that  neither  Mission  nor  South- 
western has  demonstrated  that  they  will  be  irreparably  injured  if  some 

12/ 
form  of  temporary  relief  is  ordered. — '    We  also  specifically  provide 

that  if  some  form  of  irreparable  injury  not  here  shown  or  anticipated 
should  develop  during  the  pendency  of  the  hearing,  Mission  and  South- 
western may  bring  such  new  developments  to  our  attention  and  we  shall 
afford  expedited  consideration. 

22.    The  qeustion  now  is  the  nature  and  form  of  the  temporary  re- 
lief to  be  afforded.    In  its  petition,  and  particularly  the  supplement 
thereto,  Midwest  specified  with  great  particularity  and  precision  "eight 
separate  and  discreet  islands  of  CATV  subscriber  service  as  of  Febru- 
ary 15,  1966,"  alleging  that  these  "islands"  were  located  in  recognized 
geographical  areas  in  San  Diego  and  that  the  islands  were  further  cir- 
cumscribed by  recognizable  and  known  geographical  areas.    These  lat- 
ter areas  were  also  described  with  great  precision  and  it  was  alleged 


App.  23 

that  from  the  eight  islands,  as  they  existed  on  February  15,  1966,  the 
respondents  have  extended  and  are  continuing  to  extend  their  lines  and 
service  beyond  the  boundaries  within  the  geographical  areas  which  they 
partially  occupied  and,  also,  into  new  geographical  areas.  Midwest  asks 
essentially,  that  pending  final  disposition,  respondents,  be  ordered  to 
confine  delivery  of  Los  Angeles  signals  to  subscribers  located  within 
the  geographical  boundaries  inside  of  the  eight  general  area  which  cir- 
cumscribe the  areas  where  the  systems  were  operating  on  February  15, 
1966.  — / 


12/  We  have  considered  Mission's  request  for  oral  argument  with  re- 
spect to  the  issue  of  temporary  relief  and  do  not  believe  that  it  would 
serve  any  useful  purpose.    Accordingly,  the  request  will  be  denied. 
Other  arguments  advanced  by  respondents  have  also  been  considered 
and  rejected. 

13/  Midwest  has  indicated  in  a  subsequent  pleading  that  it  does  not  ob- 
ject to  dismissing  Poway  Cable  TV  from  the  proceeding  and  that  it  is 
not  pressing  its  request  for  temporary  relief  as  to  Rancho  Bernardo. 
Accordingly,  we  are  only  concerned  with  framing  temporary  relief  as  to 
Mission's  and  Southwestern's  systems. 

[591] 

23.    Neither  Mission  nor  Southwestern  has  factually  challenged  Mid- 
west's description  and  specification  of  the  geographic  areas  and  their 
boundaries.    Rather,  they  take  the  position  that  their  franchise  areas 
constitute  the  appropriate  geographic  limitations.    We  have,  however, 
rejected  this  contention  (see  paragraph  21,  supra).    Mission,  with  its 
opposition,  submitted  a  detailed  map  which,  in  part,  indicates  for  the 
entire  area  where  systems  were  operating  on  February  15,  1966.    Mid- 
west states  in  its  reply  that  the  map,  in  large  part,  confirms  the  boun- 
daries specified  by  it  in  its  supplement  and  that,  with  one  exception,  Mid- 
west will  accept  it  as  showing  where  Mission's  systems  were  operating 
on  February  15,  1966.    We  have  also  reviewed  the  map  and  compared  it 
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with  the  specific  boundaries  detailed  in  Midwest's  supplement  and  it  ap- 
pears that,  with  the  exception  of  the  Chula  Vista  area,  the  parties  are 
largely  in  agreement  as  to  the  boundaries  of  the  areas  where  Mission 
was  operating  on  February  15,  1966. 

24.  Accordingly,  we  will  grant  temporary  relief,  pending  final  dis- 
position of  this  proceeding,  in  the  form  of  an  order  requiring  Mission 
to  confine  delivery  of  the  Los  Angeles  signals  carried  on  its  systems  to 
subscribers  within  those  areas  where  Mission  indicated  in  its  map  (ap- 
pended as  attachment  G  to  its  opposition)  it  was  operating  on  February 
15,  1966.    We  will  also  accept  Mission's  map  designation  with  respect 
to  the  Chula  Vista  area,  provided,  however,  that  our  action  with  respect 
to  Chula  Vista  is  without  prejudice  to  any  further  showing  Midwest  may 
present  to  support  its  position  as  to  the  geographic  boundaries,  as  of 
February  15,  1966,  of  the  area  served  by  Mission's  Chula  Vista  system. 
Upon  an  appropriate  showing,  we  will  give  further  consideration  to  Mid- 
west's request  to  further  restrict  the  Chula  Vista  system  pending  final 
disposition  of  this  proceeding. 

25.  As  to  Southwestern,  we  have  previously  noted  that  it  has  not 
challenged  Midwest's  designation  of  the  general  and  specific  areas  with- 
in which  it  was  operating  on  February  15,  1966.    Accordingly,  we  will 
grant  temporary  relief,  pending  final  disposition  of  this  proceeding,  in 
the  form  of  an  order  requiring  Southwestern  to  confine  delivery  of  the 
Los  Angeles  signals  carried  on  its  system  to  subscribers  within  those 
areas  specified  by  Midwest  in  its  supplemental  petition  (paragraphs  (A) 
(1)  and  (B)(  1),  pages  10  and  12,  respectively,  and  affidavit,  paragraph 
5(1),  pages  2  and  3),  appended  thereto.    This  action  will  be  subject  to 
any  further  showing  Southwestern  may  wish  to  present  to  show  that  the 
geographic  boundaries  of  the  area  in  which  it  was  operating  as  of  Feb- 
ruary 15,  1966,  differ  from  these  specified  by  Midwest.    Upon  an  ap- 
propriate showing  and  request,  we  will  give  further  consideration  to  the 
question  of  appropriate  February  15,1966,  boundaries  of  Southwestern' s 
systems. 


I 
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26.    It  should  be  noted  with  respect  to  the  temporary  relief  de- 
scribed above  that  both  Mission  and  Southwestern  are  free  to  continue 
to  construct  lines  and  add  new  subscribers  andto  carry  the  Los  Angeles 
signals  within  the  specific  geographic  areas  described  above.    As  indi- 
cated, it  would  appear  that  there  are  substantial  numbers  of  potential 
new  subscribers  located  in  those  areas.    Further,  Mission  and  South- 
western may  continue  to  expand  their  systems  within  their  franchised 
areas  so  long  as  the  expansion  is  confined  to  the  carriage  of  the  San 
Diego-Tijuana 
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signals.   And,  finally,  respondents  may  continue  their  present  service 
to  any  persons  who  began  receiving  service,  or  who  had  signed  and 
submitted  an  accepted  subscription  request,  between  February  15, 
1966,  and  the  date  of  this  order.    As  indicated  in  the  Second  Report,  we 
have  no  desire  to  cause  disruption  of  existing  service  and  we  do  not, 
in  any  event,  believe  that  a  roll  back  is  either  practical  or  necessary. 
While  we  recognize  that  the  temporary  relief  which  we  are  ordering 
may,  to  some  extent,  discommode  respondents'  operations,  we  do  not 
think  that  it  will  cause  respondents  either  substantial  hardship  or  irre- 
parable injury.    To  the  extent  that  there  is  some  disruption  of  existing 
operations  and  future  plans,  we  find  that  it  is  necessary  in  the  public 
interest. 

27.    Accordingly,  in  view  of  the  above,  and  pursuant  to  Sections 
74.1109  and  74.1107(a)  and  (d)  of  the  Commission's  Rules,  IT  IS  OR- 
DERED, that  this  proceeding  is  hereby  DESIGNATED  FOR  HEARING, 
at  a  time  and  place  to  be  specified  in  a  further  order,  upon  the  follow- 
ing issues: 

1.    To  determine  the  locations  of  trunk  and  feeder  lines  (both 
energized  and  unenergized)  and  the  location  and  number  of 
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subscribers  per  half  mile  (or  other  comparable  convenient 
unit  of  measure)  of  cable  to  respondents'  respective  CATV 
systems  as  of  February  15,  1966,  March  17,  1966  and  the  date 
of  this  order,  and  the  locations  of  the  predicted  Grade  A  con- 
tours of  the  San  Diego  television  stations  and  predicted  Grade 
B  contours  of  the  Los  Angeles  television  stations. 

2.  To  determine  whether  the  signals  of  any  of  the  San  Diego 
television  stations  are  degraded  on  any  of  respondents'  re- 
spective CATV  systems  and,  if  so,  the  cause,  extent  and  na- 
ture thereof. 

3.  To  determine  the  present  actions  and  plans  for  the  future 
of  respondents  with  respect  to  the  initiation  of  pay-TV  opera- 
tions based  upon  or  in  connection  with  their  respective  CATV 
operations. 

4.  To  determine  the  present  penetration  of  CATV  service  by 
CATV  systems  in  the  San  Diego  market  area  and  the  potential 
penetration  of  CATV  service  under  conditions  of  unlimited  ex- 
pansion. 

5.  To  determine  the  effects  on  the  audiences  of  existing,  pro- 
posed, and  potential  San  Diego  television  stations  of  present 
penetration  and  of  potential  penetration  under  conditions  of  un- 
limited CATV  expansion. 

6.  To  determine  the  effects  of  present  service  and  of  unlim- 
ited expansion  of  service  by  CATV  systems,  generally,  onoff- 
the-air  television  service  from  the  San  Diego  television  sta- 
tions and,  particularly,  on  existing,  proposed  and  potential 
UHF  television  service  in  the  area. 

7.  To  determine  whether  any  conditions  of  future  import 
should  be  placed  on  the  present  operations  of  respondents' 
CATV  systems  and,  if  so,  the  nature  thereof. 
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8.  To  determine  whether  expansion  of  any  of  respondents' 
CATV  systems  should  be  limited  and,  if  so,  the  appropriate 
conditions  thereof. 

9.  To  determine,  in  light  of  the  foregoing,  whether  respond- 
ents' present  or  planned  CATV  operations  are  consistent  with 
the  public  interest  and  what,  if  any,  action  should  be  taken  by 
the  Commission. 

IT  IS  FURTHER  ORDERED,  that  Midwest  Television,  Inc.  the 
Chief,  Broadcast  Bureau,  Mission  Cable  TV,  Inc.,  Southwestern  Cable 
Company,  Pacific  Video  Cable  Company,  Inc.,  Trans-Video  Corp., 
Rancho  Bernardo  Antenna  Systems,  Inc.,  and  Jack  O.  Gross,  are  made 
parties  to  this  proceeding. 

IT  IS  FURTHER  ORDERED,  that  respondents  have  the  burden  of 
proceeding  and  the  burden  of  proof  with  respect  to  issue  1;  that  with 
respect  to  issue  2,  petitioners  have  the  burden  of  proceeding  and  the 
burden  of  proof;    that  respondents  have  the  burden  of  proceeding  and 
the  burden  of  proof  with  respect  to  issue  3;  that  respondents  have  the 
burden  of  proceeding  and  the  burden  of  proof  with  respect  to  issue  4 
insofar  as  it  relates  to  respondents'  respective  CATV  systems,  and 
that  petitioner  has  the  burden  of  proceeding  and  the  burden  of  proof 
with  respect  to  issue  4  insofar  as  it  relates  to  CATV  systems  other 
than  those  of  respondents;  that  petitioner  has  the  burden  of  proceeding 
and  the  burden  of  proof  with  respect  to  issues  5  thru  8. 

IT  IS  FURTHER  ORDERED,  that  pending  the  outcome  of  this  pro- 
ceeding, respondents  Mission  Cable  Television,  Inc.,  Southwestern 
Cable  Company,  Pacific  Video  Cable  Co.,  Inc.,  and  Trans-Video  Corp. 
ARE  DIRECTED  TO  LIMIT  the  operations  of  their  respective  CATV 
systems  as  set  forth  in  paragraphs  24-26,  supra. 

IT  IS  FURTHER  ORDERED,  that  the  Motion  to  Dismiss  filed  by 
Poway  Cable  Television  IS  GRANTED  and  it  IS  DISMISSED  as  a  party 
to  this  proceeding. 
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IT  IS  FURTHER  ORDERED,  that  the  Motion  to  Sever  and  the  Mo- 
tion to  Dismiss  filed  by  Southwestern  Cable  Co.  and  the  Petition  to  be 
dismissed  filed  by  Rancho  Bernardo  Antenna  Systems,  Inc.,  ARE  DE- 
NIED. 

IT  IS  FURTHER  ORDERED,  that  the  request  for  oral  argument  of 
Mission  Cable  Television,  Inc.,  Pacific  Video  Cable  Co., Inc.  and  Trans- 
Video  Corp.  IS  DENIED. 

IT  IS  FURTHER  ORDERED,  that  the  petition  filed  by  Midwest  Tele- 
vision, Inc.,  and  the  supplement  thereto,  to  the  extent  indicated  above, 
IS  GRANTED,  and,  in  all  other  respects,  IS  DENIED. 

IT  IS  FURTHER  ORDERED,  that,  to  avail  themselves  of  the  oppor- 
tunity to  be  heard,  the  parties  herein,  pursuant  to  Section  1.221(e)  of 
the  Commission's  Rules,  in  person,  or  by  attorney,  shall,  within  twen- 
ty (20)  days  of  the  mailing  of  this  Order,  file  with  the  Commission  in 
triplicate  a  written  appearance  stating  their  intention  to  appear  on  the 
date  set  for  the  hearing  and  present  evidence  on  the  issues  specified 
in  this  Order. 

IT  IS  FURTHER  ORDERED,  that  the  ruling  as  to  temporary  relief 
shall  be  effective  on  the  3d  day,  not  counting  Saturdays,  Sundays  and 
holidays,  after  the  day  of  release  of  this  opinion,  provided  that,  the  rul- 
ing on  temporary  relief  shall  not  be  effective  until  judicial  determina- 
tion of  the  motion  for  a  stay  in  the  case  of  any  respondent  which  noti- 
fies the  Commission  within  two  days  that  it  intends  to  seek  judicial  re- 
view and  which  seeks  judicial  review  and  a  judicial  stay  within  14  days 
of  the  day  of  release  of  this  opinion. 

FEDERAL  COMMUNICATIONS  COMMISSION 

Ben  F.  Waple 
Secretary 

Adopted:     July  20,  1966 
Released:  July  25,  1966 
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[Caption  Omitted] 

ERRATUM 

In  the  Commission's  Memorandum  Opinion  and  Order  in  the  above- 
entitled  proceeding,  released  July  25,  1966,  FCC  66-683,  86403,  para- 
graph 21  is  corrected  to  read  as  follows: 

"21.    First,  respondents  Mission  and  Southwestern  contend  that  the 
Commission  lacks  authority  to  furnish  the  temporary  relief  requested 
by  Midwest,  primarily  on  the  ground  that  the  cease  and  desist  provi- 
sions of  Section  312  of  the  Communications  Act  constitute  the  only  basis 
for  any  sort  of  interim  action  pending  a  hearing.    However,  we  have  de- 
ter mined 
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in  the  Second  Report  that  we  have  jurisdiction  over  CATV  systems,  and 
the  statute  gives  us  authority  to  perform  "any  and  all  acts,  make  such 
rules  and  regulations,  and  issue  such  orders,  not  inconsistent  with  [the] 
Act,  as  may  be  necessary  in  the  execution  of  [our]  functions."     Sec- 
tion 4(i).     See  also  Sections  303(f)  and  (r).    The  provisions  for  tempo- 
rary relief  in  situations  of  this  sort  which  are  contained  in  Sections 
74.1107  and  74.1109  of  our  Rules  constitute  the  exercise  of  such  author- 
ity.   Without  this  power  to  fashion  our  rules  and  orders  to  the  practical 
necessities  of  the  situation,  we  could  not  carry  out  the  provisions  of  the 
Act.    The  only  alternative  would  be  to  seek  an  immediate  injunction  in 
court  in  order  to  preserve  our  jurisdiction  to  enter  an  effective  order 

after  a  hearing,  see  Federal  Trade  Commission  v.  Dean  Foods  Co., 

U.S. ,  decided  June  13,  1966.  Such  action  would  not  permit  the  ini- 
tial consideration  of  the  matter  by  the  Commission,  followed  by  judicial 
review  which  is  preferable  to  immediate  resort  to  the  courts  on  a  sub- 
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ject  warranting  the  primary  exercise  of  jurisdiction  by  the  Commis- 
sion.   We  believe  we  have  the  authority  for  interim  action  contemplated 
by  our  rules,  in  view  of  the  broad  mandate  of  the  Communications  Act 
and  the  established  principle  that  all  authority  of  an  agency  need  not  be 
found  in  the  explicit  language  of  the  statute  where  the  agency  is  created 
to  deal  with  a  host  of  problems  whose  exact  nature  is  unforeseen.    See 
Public  Service  Commission  v.  Federal  Power  Commission,  327  F.2d 
893,  896-897  (C.A.D.C.,  1964).   Second,  respondents  Mission  and  South- 
west contend  that  their  systems  are  "grandfathered"  to  the  limits  of 
their  franchises.    We  reject  this  position  since  it  is  totally  inconsistent 
with  the  policy  expressed  in  paragraph  149  of  the  Second  Report  (see, 
also.  Letter  to  Telerama,  Inc.,  3  FCC2d  585).    Finally,  respondents 
contend  that  a  grant  of  temporary  relief  will  cause  them  irreparable 
injury — '.    Mission's  showing  in  this  regard,  however,  is  speculative, 
unsubstantiated,  and  proceeds  on  a  mistaken  understanding  of  the  na- 
ture of  the  relief  requested.    Southwestern  furnished  an  affidavit  from 
a  vice-president  of  the  bank  which  has  financed,  and  is  committed  for 
further  loans  to  finance,  the  continued  operations  of  Southwestern's 
CATV  system.    The  affidavit  states,  in  essence,  that  additional  loans 
will  not  be  made,  pendente  lite,  if  temporary  relief  is  granted.    This 
statement,  however,  refers  to  a  stay  against  extension  of  service  to 
additional  subscribers,  and  while  the  petition  originally  requested  re- 
lief in  those  terms,  Midwest  subsequently  revised  its  request  for  tem- 
porary relief.    The  affidavit  also  states  that  the  bank  will  not  advance 
the  remainder  of  the  funds  committed  unless  Southwestern  is  legally 
free  to  continue  to  add  subscribers  in  the  area  covered  by  its  existing 
pole  attachment  agreements.    But  Southwestern  has  not  alleged  or 
shown  that  the  temporary  relief  now  requested  would  prevent  it  from 
adding  subscribers  in  these  areas.    As  Midwest  pointed  out,  and  South- 
western did  not  deny,  since  Southwestern  claimed  only  900  subscribers 
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and  there  are  thousands  of  residents  in  the  specific  geographical  areas 
designated  by  Midwest,  the  temporary  relief  requested  would  not  halt 
normal  wiring  activities  and  the  addition  of  many  new  subscribers  pend- 
ing final  disposition.    This  same  observation  also  applies  to  Mission 
and,  additionally,  under  the  temporary  relief  requested,  neither  Mis- 
sion nor  Southwestern  would  be  prevented  from  extending  their  systems 
throughout  their  franchise  areas  if  they  limited  their  operations  to  the 
carriage  of  the  San  Diego  signals.   Accordingly,  we  find  that  neither 
Mission  nor  Southwestern  has  demonstrated  that  they  will  be  irrepara- 
bly injured  if  some  form  of  temporary  relief  is  ordered.—'    We  also 
specifically  provide  that  if  some  form  of  irreparable  injury  not  here 
shown  or  anticipated  should  develop  during  the  pendency  of  the  hear- 
ing. Mission  and  Southwestern  may  bring  such  new  developments  to 
our  attention  and  we  shall  afford  expedited  consideration. 


11/  Midwest  has  withdrawn  its  request  for  temporary  relief  as  to  Rancho 
Bernardo. 

12/  We  have  considered  Mission's  request  for  oral  argument  with  re- 
spect to  the  issue  of  temporary  relief  and  do  not  believe  that  it  would 
serve  any  useful  purpose.   Accordingly,  the  request  will  be  denied. 
Other  arguments  advanced  by  respondents  have  also  been  considered 
and  rejected. 

FEDERAL  COMMUNICATIONS  COMMISSION 


Ben  F.  Waple 
Secretary 


Released:    July  26,  1966 
[SEAL] 
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IN  THE 


United  Stales  Court  oi  Appeals 

For  the  Ninth  Circuit 


Case  No.  21,183 
Southwestern  Cable  Co.,  Petitioner, 

V. 

United  States  of  America 

and 

Federal  Communications  Commission,  Respondents. 


Case  No.  21,192 

Mission  Cable  TV,  Inc.,  Pacific  Video  Cable  Co.,  and 

Trans- Video  Corp.,  Petitioners, 

V. 

United  States  of  America 

and 

Federal  Communications  Commission,  Respondents. 


ON  PETITION  FOB  REVIEW  OF  MEMOEANDUM  OPINION  AND  ORDER 
OF  THE  FEDERAL  COMMUNICATIONS  COMMISSION 


BRIEF  FOR  INTERVENORS  MIDWEST  TELEVISION,  INC. 

(KFMB-TV),  JACK  O.  GROSS  (KJOG(TV)),  AND 

SAN  DIEGO  TELECASTERS,  INC.  (KAAR) 


JURISDICTIONAL  STATEMENT 

These  eases  were  brought  by  two  i^etitions  for  review 
of  a  Memorandnm  Opinion  and  Order  (FCC  66-6837) 
released  July  25,  1966,^  by  resioondent  Federal  Conmiu- 


^  Corrected  by  an  Erratum  released  July  26,  1966. 


nications  Commission  (hereinafter  "FCC"  or  "Com- 
mission") in  a  proceeding  before  the  Conmaission,  In 
the  Matter  of  Midwest  Television,  Ine.  (KFMB-TV), 
Docket  No.  16786.  Petitioners  in  this  Conrt  are  some 
of  the  respondents  in  the  proceeding  before  the  Com- 
mission. Petitioners  invoke  this  Court's  jurisdiction 
under  Section  402(a)  of  the  Conmiunications  Act  of 
1934,  as  amended,  47  U.S.C.  §  402(a),  and  the  Judicial 
Review  Act  of  1950,  as  amended,  5  U.S.C.  §§  1031-42. 
By  order  of  the  Court  dated  August  23,  1966,  the  two 
cases  were  consolidated  for  all  purposes. 

This  brief  is  submitted  jointly  by  Midwest  Televi- 
sion, Inc.  ("Midwest"),  San  Diego  Telecasters,  Inc. 
("Telecasters"),  and  Jack  O.  Gross  ("Gross").  By 
an  order  dated  August  23,  1966,  the  Court  granted  the 
motions  of  Midwest,  Telecasters,  and  Gross  for  leave 
to  intervene  in  this  proceeding.  Intervenors  support 
the  position  of  respondents. 

COUNTER  STATEMENT  OF  THE  CASE 

Petitioners  own  and  operate  a  munber  of  CATV 
systems  in  and  around  San  Diego,  California.  South- 
western Cable  Co.  ("Southwestern"),  iiotitioner  in 
No.  21,183,  owns  a  CATV  system  operating  in  a  section 
of  San  Diego.  Petitioners  in  No.  21,192  are  related 
companies.  Mission  Cable  TV,  Inc.,  operates  several 
CATV  systems  in  the  San  Diego  area  and  holds  fran- 
chises to  operate  other  CATV  systems.  Pacific  Video 
Cable  Co.  ("Pacific")  owns  CATV  systems  operating 
in  and  around  El  Cajon,  California,  a  city  very  near 
San  Diego.  Trans-Video  Corp.  ("Trans- Video")  is 
majority  owner  of  Mission  Cable  TV,  Inc.,  and  sole 
owner  of  Pacific.  It  also  operates  the  CATV  systems 
owned  by  its  subsidiaries  and  by  Southwestern.    Peti- 


tioners  in  No.  21,192  will  generally  be  referred  to  col- 
lectively as  "Mission." 

Intervenors  Midwest  and  Teleeasters  operate  tele- 
vision stations  in  San  Diego :  respectively,  KFMB-TV, 
Channel  8,  a  CBS  affiliate,  and  K A AR,"  Channel  39,  a 
UHF  station  not  affiliated  with  a  national  television 
network.  Intervenor  Gross  holds  a  permit  from  the 
FCC  to  eonstrnct  another  UHF  television  station, 
KJO(jr(TV),  on  Channel  51  in  San  Diego ;  it  would  also 
be  unaffiliated.  The  San  Diego  area  also  receives  off- 
the-air  television  service  from  three  other  stations, 
KOCtO-TV,  Channel  10,  affiliated  with  NBC,  XETV, 
Channel  6,  an  English-language  ABC  affiliate  which 
operates  in  Tijuana,  Mexico,  just  across  the  border 
from  San  Diego,  and  XEWT,  Channel  12,  a  Spanish- 
language  station  in  Tijuana.  Finally,  an  application  is 
jDending  at  the  FCC  for  authorization  to  construct  a 
non-conunercial  educational  television  station  on  Chan- 
nel 15  in  San  Diego,  and  the  Conmiission  is  considering 
assignment  of  an  additional  UHF  commercial  channel 
to  San  Diego.     (R.  579) 

Thus,  the  San  Diego  area  now  receives,  off  the  air, 
the  signals  of  five  local  or  area  television  stations,  one 
of  them  broadcasting  in  Spanish ;  it  shoidd  soon  receive 
two  more  local  signals  off  the  air,  one  of  them  educa- 
tional, and  it  might  have  an  eighth  channel  allocated  to 
the  area  by  the  FCC.  Only  three  other  California 
television  markets — Los  Angeles,  San  Francisco  and 
Sacramento-Stockton — and  very  few  other  markets 
throughout  the  United  States  have  more  allocated 
channels  than  San  Diego  now  has.*  There  are  approx- 
imately 470,000  television  households  in  the  San  Diego 
market,  as  eomx:iared  with  well  over  3  million  in  the  Los 


2  See  47  C.F.R.  §  73.606(b). 


Angeles  market,  well  over  li/^  million  in  the  San  Fran- 
cisco market,  and  nearly  900,000  in  the  Sacramento- 
Stockton  market.^ 

Petitioners'  CATV  systems  carry  the  signals  of  most 
or  all  of  the  seven  VHF  stations  operating  in  Los 
Angeles.  They  also  carry  the  signals  of  the  four  Eng- 
lish-language stations  operating  in  the  San  Diego  area. 
This  means  that  among  residents  of  the  San  Diego  area 
who  are  not  CATV  subscribers  there  are  essentially 
four  television  stations  seeking  \aewership.  Among 
CATV  subscribers,  \aeworship  is  dissipated  among 
up  to  eleven  stations. 

Midwest  initiated  the  i^roceeding  before  the  Com- 
mission by  filing  a  petition,  pursuant  to  the  Commis- 
sion's CATV  rules,*  which  in  substance  requested  the 
Commission  to  limit,  pendente  lite  and  then  perma- 
nently after  hearings,  any  further  expansion  by  peti- 
tioners' CATV  systems  insofar  as  they  carry  Los 
Angeles  signals.  Pursuant  to  the  rules  the  allegations 
in  the  petition  were  supported  by  affidavits.  (R.  1-56, 
121-44)  Intei'venor  Gross  promptly  filed  in  full  siip- 
port  of  the  petition  (R.  186-91)  and  intervenor  Tele- 
casters,  by  a  letter  submitted  with  a  later  Midwest 
pleading  (R.  506-17),  also  expressed  its  support.  In- 
tervenor Gross  was  made  a  party  to  the  proceeding  (R. 
594),  and  intervenor  Telecasters  moved  to  be  made  a 
party  after  the  record  was  certified  to  the  Court. 


'  Tele\'isioii  household  data  taken  from  Television  Factbook  No. 
36,  published  by  Television  Digest,  Inc.,  Washington,  D.  C,  1966, 
pp.  38-a,  39-a. 

M7  C.F.R.  §§74.1101-09.  The  Counterstatenipnt  of  Facts  con- 
tained in  the  brief  of  respondents  adetiuately  describes  these  rules 
and  the  events  leading  to  their  adoption. 


The  petition,  affidavits,  and  other  filings  showed 
that  if  the  CATV  systems  were  allowed  to  continue  to 
expand,  the  San  Diego  area  would  be  flooded  with  Los 
Angeles  signals,  thus  severely  fragmenting  the  audi- 
ence of  the  San  Diego  stations,  both  present  and  pro- 
posed. It  was  shown  further  that  since  a  television 
station's  revenues  are  directly  related  to  its  audience 
the  revenues  of  the  San  Diego  stations  would  be  im- 
paired by  this  audience  fragmentation.  The  result,  it 
was  shown,  would  be  an  impairment  of  the  ability  of 
the  existing  stations  to  operate  in  the  public  interest 
and  of  the  ability  of  the  unborn  stations  to  come  on 
the  air  and  develop  effective  iirogramming.  This  re- 
sult would  be  detrimental  to  the  public  interest,  it 
was  shown,  becau.se  those  who  did  not  or  could  not 
subscribe  to  CATV  woidd  receive  no  compensation  for 
a  loss  of  existing  or  potential  television  service,  and 
those  who  were  subscribers  would  lose  existing  and 
potential  locally  originated  larogi'ammiug  with  little 
real  program  variety  received  in  exchange. 

After  study  of  Midwest's  petition  and  supporting 
affidavits,  and  after  reviewing  voluminous  additional 
pleadings  and  data  submitted  by  all  the  parties  (R. 
121-44, 186-91,  194-263,  265-328,  330-62.  377-84,  388-400, 
404-500,  506-57),  the  Commission  issued  the  Memo- 
randum Opinion  and  Order  being  reviewed  here.  (R. 
577-98)  The  Commission  concluded  that  "Midwest 
has  presented  a  classic  case  for  a  hearing  with  respect 
to  the  general  issues  of  expansion  of  respondents'  [peti- 
tioners here]  CATV  systems  throughout  the  San  Diego 
market  area."  (R.  587)  Accordingly,  it  designated 
the  matter  for  evidentiary  hearing.  The  Commission 
also  said: 

"Further,  unless  this  expansion  is  appropriately 
limited  pending  resolution  of  the  issues,  within  a 
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very  short  period  of  time  the  systems  could  wire 
up  thousands  of  new  subscribers.  We  have  made 
clear  in  the  Second  Report  the  impracticability  of 
withdrawing  service,  once  established,  because  of 
its  disruptive  effect.  We  have  also  made  clear  the 
strong  public  interest  considerations  which  should 
be  resolved  before  the  establishment  or  entrench- 
ment of  CATV  substantially  throughout  an  area 
such  as  San  Diego  is  permitted.  Accordingly,  in- 
terim relief  appropriately  limiting  further  expan- 
sion until  resolution  of  the  public  interest  issues 
is  called  for."    (R.  588) 

The  interim  order  the  Commission  entered  did  not 
require  petitioners  to  disconnect  a  single  subscriber. 
Instead,  the  order  required  tluit  pending  completion 
of  the  Commission  proceedings  petitioners  are  not  to 
add  new  subscribers,  with  two  exceptions.  New  lines 
may  be  built  and  new  subscribers  added  in  any  area 
(as  indicated  on  certain  maps)  in  which  any  of  peti- 
tioners' CATV  systems  was  operating  on  February 
15,  1966  (the  effective  "gi-andfather"  date  for  CATV 
systems  that  were  operating  when  the  (^nnmission's 
CATV  rules  were  issued).  Also,  new  lines  may  be 
built  and  new  subscribers  added  in  any  other  area  so 
long  as  only  San  Diego  area  stations  are  carried.  (R. 
592-94) 

Petitioners  then  brought  the  Commission's  interim 
order  here  for  review.  They  also  sought  a  stay  of  the 
order  pending  disposition  by  the  Court  of  these  pro- 
ceedings. By  order  dated  August  23,  1966,  tlie  Court 
stayed  the  Conunissiou's  order  pending  disposition  of 
these  proceedings  insofar  as  it  would  preclude  peti- 
tioners from  adding  new  subscribers  to  their  trunk  and 
feeder  lines  in  existence  on  the  date  of  the  order.  Thus, 
the  only  restraint  under  which  petitioners  now  operate 


is  that  new  tniuk  and  feeder  lines  may  not  be  built 
to  carry  Los  Angeles  signals  in  areas  where  petitioners' 
CiVTV  systems  were  not  operating  on  February  15, 
1966. 

SUMMARY  OF  ARGUMENT 

1.  The  Conmiission  has  the  power  to  issue  the  in- 
terim order  being  reviewed  here,  and  no  rights  of  peti- 
tioners were  violated.  The  order  is  an  interim  order 
designed  to  prevent  a  major  departure  from  the  status 
quo  while  the  Conmiission  i^roceeding  goes  forward. 
The  order  was  not  issued  under  Section  312  of  the 
Communications  Act,  and  the  Commission  was  not  re- 
quired to  follow  the  procedures  set  forth  in  that  sec- 
tion. However,  the  procedures  that  were  followed 
were  fair.  Petitioners  were  on  notice  of  the  issues. 
They  exercised  the  opportunity  to  respond.  In  short, 
they  have  been  heard. 

The  Commission's  power  to  issue  the  order  derives 
from  Section  4(i)  of  the  Conmiunications  Act,  which 
grants  the  Conmiission  authority  to  make  such  rules 
and  issue  such  orders,  not  inconsistent  with  the  Act,  as 
may  be  necessary  in  the  execution  of  the  Commission's 
function  of  regulating  the  communications  industry  in 
the  public  interest.  Prior  court  of  appeals  decisions 
construing  almost  identical  language  in  the  Natural 
Gas  Act,  and  another  decision  upholding  the  power 
of  the  SEC  to  issue  an  interim  order  in  analogous  cir- 
cumstances, show  that  Section  4(i)  gives  the  Commis- 
sion the  power  to  issue  the  order  being  reviewed.  The 
two  cases  petitioners  rely  on  are  plainly  distinguish- 
able and  do  not  suggest  a  different  result. 

2.  The  Conmiission 's  findings  support  the  interim 
order.  They  show  that  the  essential  criterion — the  pub- 
lic interest — has  been  satisfied,  and  the  administrative 
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agency's  judgment  on  this  public  interest  question  is 
entitled  to  great  weight. 

In  adopting  the  underlying  CATV  rules,  the  Com- 
mission found  that  CATV  systems  carrying  distant 
signals  posed  a  threat  to  the  viability  of  existing  and 
potential  television  broadcast  service,  particularly 
TJHF,  with  consequent  harm  to  the  public  interest.  It 
devised  a  regulatory  program  designed  to  permit  ex- 
amination of  this  problem  in  advance,  generally  in  an 
evidentiary  hearing,  before  CATV  systems  became  en- 
trenched, in  view  of  the  difficulty  of  attempting  to  "roll 
back"  the  situation  at  the  conclusion  of  a  hearing.  It 
accordingly  established  procedures  under  which,  upon 
a  proper  shoA^ing,  it  could  issue  interim  orders  to  pre- 
serve the  status  quo  while  the  hearing  proceeded. 

After  reviewing  the  pleadings,  affidavits,  and  other 
docmneuts  filed  in  the  proceeding  below  the  Conmiis- 
sion  concluded  that  they  presented  "a  classic  case  for  a 
hearing"  on  the  public  interest  questions  involved  in 
carrying  Los  Angeles  signals  on  CATV  systems  in 
the  San  Diego  area.  It  also  found  that  expansion  of 
petitioners'  CATV  systems  while  the  proceeding  was 
underway,  which  could  well  occur  if  permitted,  could 
frustrate  the  Commission's  attempt  to  resolve  the  pub- 
lic interest  questions.  These  findings  and  conclusions 
adequately  support  the  issuance  of  the  interim  order 
under  review,  the  Commission  not  being  required  to 
find  further  that  intervener  Midwest  would  be  irrepa- 
rably injured  if  the  interim  order  were  not  entered. 

3.  Petitioners'  CATV  systems  are  subject  to  the  reg- 
ulatory authority  of  the  FCC  under  the  Commimica- 
tious  Act.  CATV  is  interstate  conmumication  by  wire 
or  radio,  to  which  the  Act  applies.  The  Conmiission's 
statutory  powers  with  respect  to  television  provide  the 


basis  for  regulating  CATV  to  ensure  that  CATV  com- 
munications operations  are  consistent  with,  and  not 
harmful  to,  the  television  allocations  plan  which  the 
Connnission  has  established  and  the  Congress  has  sup- 
ported. The  Commission's  authoritj^  is  not  confined  to 
regulation  of  communications  connnon  carriers  and  li- 
censing of  radio  stations.  It  may  regulate  an  entity 
within  its  statutory  jurisdiction,  wliich  includes  CATV 
s,ystems,  to  promote  the  overall  objectives  of  the  Com- 
munications Act.  Unregulated  CATV  can  frustrate 
those  objectives  and  the  Conmiission  is  not  powerless 
to  prevent  that  result.  Finally,  CATV  systems  are  not 
mere  "master  antennas"  and  cannot  avoid  being  regu- 
lated on  that  ground. 

4.  Neither  the  order  under  review  nor  the  CATV 
rules  violate  the  First  Amendment.  CATV  systems 
are  subject  to  FCC  regulation  designed  to  avoid  friis- 
tration  of  the  national  goal  of  local  and  area  television 
broadcast  service.  Television  stations  are  likewise  sub- 
ject to  FCC  regulation  to  promote  the  same  goal  and 
are  subject  to  the  placing  of  limits  on  their  ability, 
whether  directly  or  indirectly,  to  extend  their  signals 
beyond  specified  areas.  Such  regulation  does  not  vio- 
late the  First  Amendment,  and  CATV  systems  can 
claim  no  greater  constitutional  rights  than  the  sta- 
tions whose  signals  they  carry.  The  Connnission  is  not 
regulating  program  content  in  either  case.  INIoreover, 
regulation  of  conmnniieations  systems,  when  it  does  not 
regulate  program  content,  does  not  depend  for  its  con- 
stitutional validity  upon  the  scarcity  of  radio  frequen- 
cies ;  several  tj^Des  of  such  regiilation  are  valid  and  have 
nothing  to  do  with  radio  frequencies.  Finally,  the 
decision  in  Weaver  v.  Jordan  is  not  applicable. 

5.  Lastly,  the  adoption  of  Section  74.1109  of  the 
CATV  rules  did  not  violate  the  notice  requirement  of 
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the  Administrative  Procedure  Act.  The  argument 
petitioners  make  on  this  point  was  not  raised  before 
the  Commission  and  should  be  rejected  by  the  Court. 
Also,  the  notice  of  proposed  rule  making  put  j)etitioners 
on  notice  that  their  carrying  of  Los  Angeles  signals  in 
the  San  Diego  area  might  be  limited  by  Conmiission 
rules.  Moreover,  petitioners  did  have  notice  of  a  pro- 
posal very  much  like  Section  74.1109  through  comments 
filed  in  the  rule  making  proceeding. 

ARGUMENT 

I.  THE  COMMISSION  HAS  THE  POWER  TO  ISSUE  THE  INTERIM 
ORDER  BEING  REVIEWED  HERE,  AND  NO  RIGHTS  OF 
PETITIONERS  WERE  VIOLATED. 

Initially,  it  should  be  pointed  out  that  the  Commis- 
sion could  have  adopted  the  request  of  various  parties 
in  the  CATV  rule  making  proceeding  and  issued  a  gen- 
eral rule  freezing  CATV  expansion  completely.  Al- 
ternatively, it  could  have  frozen  CATV  expansion  by 
general  regulations  or  policies  which  made  provision 
for  new  or  expanded  CATV  operations  only  in  care- 
fully defined  and  limited  situations.  The  rules  and 
policies  which  the  Commission  did  adopt  and  which  are 
challenged  here  do  not  go  that  far,  and  CATV  has 
been  given  many  more  rights  and  far  more  oppor- 
tunity than  was  required.  The  Commission  established 
a  scheme  of  CATV  regulation  which  is  implemented  by 
a  series  of  individual  determinations,  with  the  burden 
in  some  instances  on  the  broadcaster  and  in  some  in- 
stances on  the  CATV  operator  to  initiate  action  at  the 
Conmiission  to  vindicate  the  public  interest.  Vital  to 
this  approach  are  those  provisions  of  the  Commission's 
rules  which  permit  it  to  take  interim  action  while  it 
is  deciding  whether  to  proceed  or  while  a  proceeding  is 
pending  before  it.     Since  the  Commission  could  have 
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established  a  system  of  regulation  far  more  rigid,  far 
more  inflexible  and  far  more  restrictive,  insofar  as 
petitioners  are  concerned,  it  is  important  to  consider 
jjetitioner's  arguments  wdtli  respect  to  the  Conunis- 
sion's  interim  order  in  this  context.  It  would  be  ironic 
indeed  if  a  system  of  regulation  which  is  less  restric- 
tive were  to  fail  when,  as  will  be  showTti  below,  the 
Conmiission's  authority  to  regulate  CATV  is  clear 
and  when  a  broad  system  of  prohibitory  rules  would 
have  affected  the  petitioners  more  sharply  and  more  di- 
rectly than  the  interim  order  being  reviewed. 

A.  Section  312  of  the  Communications  Act  Is  Not  Applicable 
to  the  Issuance  of  the  Order  Under  Review. 

Petitioners  first  argue  that  the  Conmiission's  interim 
order  is  illegal  because  the  Conmiission  did  not  comply 
with  Section  3]2(l)V(e)  of  the  Conununications  Act, 
47  U.S.C.  §  312(b)-(e).^  The  argument  misconceives 
the  basis  and  function  of  the  Commission's  order. 

Section  312(b)  authorizes  the  Conunission  to  order 
a  person  to  cease  and  desist  from  failing  to  operate  sub- 
stantially as  set  forth  in  his  license  or  from  violating 
statutory  or  regtdatory  provisions.  Sections  312 (c) - (e) 
prescril)e,  either  explicitly  or  by  reference  to  the  Ad- 
ministrative Procedure  Act,  the  procedures  to  be  fol- 
lowed in  proceedings  for  the  issuance  of  cease  and 
desist  order. 

The  order  under  review  is  not  a  cease  and  de- 
sist order  issued  under  Section  312.     The  proceeding 


"^  The  argument  on  the  Commission's  power  to  issue  the  interim 
order  is  set  out  in  the  brief  of  Southwestern,  petitioner  in  No. 
21,183,  and  is  incorporated  by  reference  in  the  Mission  brief.  The 
other  arguments  are  set  out  in  the  latter  brief  and  incorporated 
by  reference  in  the  brief  of  Southwestern. 
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in  which  the  order  was  entered,  was  not  an  enforcement 
proceeding.  The  Commission  did  not  base  the  order 
on  a  finding  that  petitioners  were  in  violation  of  any 
statute,  rule,  or  regulation."  The  procedures  followed 
by  the  Conmiission  did  not  derive  from  Section  312, 
and  the  Commission  did  not  purport  to  act  under  that 
section.^ 

Therefore,  the  Commission  was  not  required  to 
follow  the  procedures  of  Section  312  in  issuing  the 
interim  order.  The  order  was  grounded  on  Section 
4(i)  of  the  Communications  Act,  47  U.S.C.  §154(i). 
It  is  either  a  proper  order  under  Section  4(i)  or  it  is 
not.  As  will  be  seen  below.  Section  4(i)  authorizes 
the  Commission  to  issue  such  orders  as  may  be  neces- 


*  Since  issuing  the  CATV  rules  the  Commission  lias  proceeded 
against  several  CATV  systems  for  operating  in  violation  of  the 
rules.  Unlike  the  ease  here,  those  proceedings  were  cease  and 
desist  proceedings  within  the  meaning  of  Section  312  and  were 
treated  as  such.  E.g.,  Jackson  TV  Cable  Co.,  Docket  No.  16711, 
4  F.C.C.2d  !179  (1966);  TeleSystems  Corj).,  Docket  No.  16666, 
4  P.C.C.2d  628  (1966)  ;  Booth  American  Co.,  Docket  No.  16635, 
4  F.C.C.2d  509  (1966) ;  Mission  Cable  TV,  Inc.,  et  al,  Docket  No. 
16575,  4  F.C.C.2d  236  (1966)  ;  Buckeye  Cablcvision,  Inc.,  Docket 
No.  16551,  3  F.C.C.2d  798  (1966). 

■^  Tf  the  order  under  review  had  been  issued  under  Section  312, 
petitioners  would  be  in  the  wrong  forum.  Jurisdiction  to  review 
such  orders  is  vested  exclusively  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit.  Communications 
Act,  Sec.  402(b)(7),  47  U.S.C.  §  402(b)  (7).  Some  of  the  cease 
and  desist  proceedings  referred  to  in  note  6,  supra,  have  been 
appealed,  all  to  the  United  States  Court  of  Appeals  for  the  Dis- 
trict of  Columbia  Circuit.  Jackson  TV  Cable  Co.  v.  FCC,  No. 
20468 ;  TeleSystems  Corp.  v.  FCC,  No.  20387 ;  Bootli  American  Co. 
V.  FCC,  No.  20367 ;  Buckeye  Cablevision,  Inc.  v.  FCC,  No.  20274. 
The  petitions  to  review  which  instituted  the  instant  proceedings 
were  filed  under  Section  402(a)  of  the  Act,  47  U.S.C.  §  402(a), 
which  governs  review  of  FCC  orders  other  than  those  appealable 
under  Section  402(b). 
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sary  in  the  execution  of  its  functions.  If  Section  4(i) 
does  not  authorize  the  interim  order  of  the  Commis- 
sion, that  is  the  end  of  the  case.  If  it  does  authorize 
the  order,  the  Section  312  argument  of  petitioners  is 
quite  irrelevant. 

Moreover,  the  Commission's  temporary  order  is  in- 
tended to  prevent  a  major  departure  from  the  status 
quo  and  intended  to  do  this  not  only  as  a  matter  of 
form  but  as  a  matter  of  substance.  Petitioners  were 
not  required  to  stop  carrying  any  signals  they  are 
carrying  to  any  subscriber.  They  were  not  required  to 
withdraw  service  from  any  subscriber.  In  fact,  they 
were  not  in  general  prohibited  from  installing  new 
service  to  new  subscribers  in  the  areas  in  which  they 
were  already  operating.  All  that  the  interim  order 
did  was  to  restrict  the  extent  of  petitioner's  expansion 
until  the  conclusion  of  the  proceeding  jjending  before 
the  Conunission. 

Since  the  order  was  not  issued  under  Section  312 
the  Commission  was  under  no  obligation  to  adhere  to 
the  procedures  therein  established.  But  the  Court 
should  note  that  the  Commission  in  fact  afforded  peti- 
tioners extensive  j)rocedural  protection.  Petitioners 
were  served  with  and  were  therefore  fidly  aware  of  the 
allegations  of  Midwest's  petition  and  the  facts  in  the 
supporting  affidavits.  Their  voluminous  responsive 
pleadings,  with  many  supporting  affidavits,  attest  to 
the  opportunity  given  them  to  be  heard  on  Midwest's 
allegations.  It  is  true  that  there  was  no  oral  hearing. 
Even  if  the  order  being  reviewed  were  a  final  order 
this  lack  would  not  necessarilv  be  fatal.*     But  the 


«  See  FCC  v.  W.JR,  337  U.S.  265  (1949)  ;  American  Broadcasting 
Co.  V.  FCC,  179  F.2d  437,  442  (D.C.  Cir.  1949). 
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order  is  not  final.  It  does  not  purport  to  settle  tlie 
rights  of  the  parties.  It  is  an  interim  order.  It  is 
designed  to  preserve,  to  an  extent,  the  existing  situa- 
tion during  the  pending  proceedings  because  the  Com- 
mission concluded  that  unlimited  expansion  by  peti- 
tioners while  the  proceedings  are  pending  could  result 
in  "consequences  possibly  adverse  to  the  public  .  .  .  ." 

Petitioners  have  received  fair  treatment.  They  have 
been  heard  in  all  matters  they  wished  to  bring  to  the 
Commission's  attention.  Their  claims  of  violation  of 
their  "statutory  rights"  should  be  rejected. 

B.  Authority  To  Issue  the  Order  Under  Review  Derives  From 
Section  4(i)  of  the  Communications  Act. 

Petitioners  also  assert  that  apart  from  Section  312 
the  Conmiission  is  without  power  to  issue  interim 
orders  like  the  order  under  review.  In  view  of  the 
broad  grant  of  power  in  Section  4(i)  of  the  Act  and 
the  i-elevant  case  law,  this  argument  must  also  fail. 

In  Section  4(i)  the  Conmiission  is  authorized  to 
"perform  any  and  all  acts,  make  such  rules  and  regu- 
lations, and  issue  such  orders,  not  inconsistent  with 
this  Act,  as  may  be  necessary  in  the  execution  of  its 
functions."  This  grant  of  power  is  broad  enough  to 
authorize  the  order  under  review,  and  it  was  just  such 
broad  power  that  Congress  intended  to  confer.  The 
"dominant  characteristic"  of  the  conununicatious  in- 
dustry is  "the  rapid  pace  of  its  unfolding,"  and  in 
view  of  this  fact  the  powers  given  to  the  Conmiission 
are  "not  niggardly  but  expansive  .  .  .  ."  National 
Broadcasting  Co.  v.  United  States,  319  U.S.  190,  219 
(1943).  The  Commission  was  established  "to  main- 
tain ...  a  grip  on  the  dynamic  aspects  of  radio  trans- 
mission," and  in  "recognition  of  the  rapidly  fluctuat- 
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iug  factors  characteristic  of  the  evolution  of  broad- 
casting" there  is  a  "corresponding  requirement  that 
the  administrative  process  possess  sufficient  flexibility 
to  adjust  itself  to  these  factors."  FCC  v.  Potts ville 
Broadcasting  Co.,  309  U.S.  134,  138  (1940). 

In  light  of  this  basic  philosophy  of  the  Communica- 
tions Act,  as  enunciated  by  the  Supreme  Court,  it  is 
not  possible  to  read  the  broad  language  of  Section 
4(i)  out  of  the  statute,  as  petitioners  seek  to  do.  The 
Conmussion  may  "perform  any  and  all  acts,"  it  may 
"make  such  rules  and  regulations,  and  issue  such 
orders" — so  long  as  not  inconsistent  with  the  Act — 
"as  may  be  necessary  in  the  execution  of  its  functions." 
This  is  an  unusual  grant  of  administrative  authority, 
which  few  other  agencies  have.  One  wonders  how  Con- 
gress could  more  clearly  have  authorized  its  agent  in 
the  conmiunicationa  field  to  do  the  things  it  had  to  do 
to  get  the  job  done,  irrespective  of  the  enumeration 
elsewhere  in  the  act  of  other  powers  Congress  wanted 
the  Conmiission  to  have  and  exercise.  The  power  to 
direct  a  person  within  the  Conmiission 's  jurisdiction 
not  to  take  specified  action  which  would,  in  view  of 
the  Commission's  findings,  be  contrary  to  the  public 
interest  and  could  frustrate  the  results  of  a  lengthy 
liearing  is  necessary  to  the  execution  of  the  Commis- 
sion's functions. 

C.  Cases  Involving  the  Powers  of  Other  Administrative  Agen- 
cies Show  That  Section  4{i)  Grants  the  Commission  the 
Authority  To  Issue  the  Order  Under  Review. 

Two  cases  upholding  the  authority  of  the  Federal 
Power  Conmiission  to  issue  interim  orders  under 
almost  identical  statutory  authorization  are  very  much 
in  point.  Amerada  Petrol emn  Corp.  v.  FPC,  293  F.2d 
572  (10th  Cir.  1961),  cert,  denied,  368  U.S.  976  (1962) ; 
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PitbUc  Serv.  Cormn'n  v.  FPC,  327  P.2d  893  (D.C.  Cir. 
1964). 

In  Amerada  the  FPC  had  refused  to  permit  a  gas 
prodiieer  to  file  a  new  rate  schedule  while  a  previously 
filed  schedule  was  still  under  investigation.  No  provi- 
sion of  the  Natural  Gras  Act  authorized  the  Commis- 
sion's action.  The  court  of  appeals  upheld  the  action, 
largely  because 

"by  section  16  of  the  Act,  the  Commission  is  ex- 
pressly vested  with  power  'to  perform  any  and 
all  acts,  and  to  prescribe,  issue,  make,  amend,  and 
rescind  such  orders  *  *  *  as  it  may  find  necessary 
or  appropriate  to  cany  out  the  provisions  of  this 
Act.'  Manifestly,  that  is  a  sweeping  grant  of  ad- 
ministrative authority  to  be  exercised  in  the  sound 
discretion  of  the  Conmiission  ....  Considering 
the  statute  and  the  regulations  together,  we  enter- 
tain no  doubt  that  the  Conmiission  Avas  clothed 
with  authority  to  enter  the  order  .  .  .  ."  293  F.2d 
at  575." 

In  Public  Service  Cow/m'n  the  FPC  issued  temporary 
certificates  of  convenience  and  necessity  pursuant  to 
a  regulation  which  was  claimed  to  be  invalid.  The 
court  of  appeals  uphold  the  regulation : 

"...  the  problems  placed  under  Commission  ad- 
ministration, with  consequent  Conmiission  respon- 

»  The  decision  in  Willmut  Gas  &  Oil  Co.  v.  FPC,  294  F.2d  245 
(D.C.  Cir.  1961),  cert,  denied,  368  U.S.  975  (1962),  is  not  in  con- 
flict with  Amerada.  In  Willmut  the  court  upheld  the  FPC's 
refusal  to  reject  a  new  rate  schedule  under  different  circumstances. 
Neither  opinion  cited  the  other,  the  cases  liaving  been  decided  only 
four  days  apart,  and  despite  a  claimed  conflict  between  the  circuits 
the  Supreme  Court  denied  certiorari  in  the  two  cases  on  the  same 
day.  Moreover,  the  District  of  Columbia  Circuit  in  a  later  case 
upheld  the  FPC 's  exercise  of  power  under  Section  IG  in  a  different 
context.  Public  Serv.  Comm'n  v.  FPC,  327  F.2d  893  (D.C.  Cir. 
1964),  discussed  in  the  text,  infra. 
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sibilities,  call  upon  the  courts  to  give  the  Act  a 
scope  reasonabl.y  necessary  to  permit  the  agency 
to  perform  its  tasks  consistently  -Rnth  the  provi- 
sions and  purposes  of  the  legislation.  The  broad 
grant  of  implementing  authority  conferred  by  Sec- 
tion 16  is  not  confined  to  procedural  regulations 
and  we  think  easily  encompasses  Regulation 
§  157.28 (c)  ..  .. 

"All  authority  of  the  Commission  need  not  be 
found  in  explicit  language.  Section  16  demon- 
strates a  realization  by  Congress  that  the  Com- 
mission would  be  confronted  with  mif oreseen  prob- 
lems of  achninistration  in  regulating  this  huge  in- 
dustry and  should  have  a  basis  for  coping  with 
such  confrontation.  While  the  action  of  the  Com- 
mission nmst  conform  with  the  terms,  policies  and 
purposes  of  the  Act,  it  may  use  means  which  are 
not  in  all  respects  spelled  out  in  detail.  See  Amer- 
ican Trucking  Ass'ns  v.  United  States,  344  U.S. 
298,  73  S.  Ct.  307,  97  L.  Ed.  337  (1953) ;  National 
Broadcasting  Co.  v.  United  States,  319  U.S.  190, 
237-221,  G3  S.  Ct.  997,  87  L.  Ed.  1344  (1943)." 
327  F.2d  at  896-97.^*' 

Section  16  of  the  Natural  Gas  Act,  15  U.S.C.  §  717o, 
bears  a  striking  resemblance  to  Section  4(i)   of  the 


^•'The  fact  that  in  the  Piiblic  Serv.  Comm'n  case  the  Commission 
used  its  Section  16  authority  to  grant  rather  than  deny  or  limit 
a  right  to  engage  in  activity  subject  to  regulation  does  not  diminish 
the  value  of  the  decision  as  a  precedent  here.  A  grant  that  is  not 
authorized  by  the  agency's  enabling  statute  is  just  as  illegal  as  an 
unauthorized  denial  or  limitation.  Moreover,  neither  the  grant  of 
a  temporary  certificate  to  sell  natural  gas  nor  the  placing  of  a 
temporary  limitation  upon  further  expansion  by  a  CATV  system 
can  be  viewed  as  a  matter  of  adjusting  conflicting  private  rights. 
The  Public  Service  Commission  in  the  natural  gas  case  had  stand- 
ing because  it  claimed  it  was  aggrieved  as  a  ciLstomer  of  the  gas 
producers'  purchaser;  Midwest  Television  has  standing  here  be- 
cause it  is  aggrieved  by  CATV 's  fragmentation  of  its  audience.  In 
both  cases,  however,  the  public  interest  is  the  touchstone  of  thei 
Commission 's  authority. 
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Communications  Act,  not  only  in  its  language  but  also 
in  its  placement  in  the  statute.  Other  subsections  of 
Section  4  deal  with  a  variety  of  housekeeping  functions 
of  the  FCC,  and  petitioners  argue  that  the  broad  lan- 
guage of  Section  4(i)  should  be  read  to  authorize  the 
performance  only  of  other  housekeeping  functions  not 
elsewhere  specified.  But  Section  16  of  the  Natural 
Gas  Act  also  deals  with  a  number  of  housekeeping 
functions.  Yet  it  is  obvious  from  the  cases  discussed 
above  that  section  16's  grant  of  authority  is  not  limited 
to  housekeeping  functions  and  in  fact  "is  not  confined 
to  procedural  regulations,"  327  F.2d  at  896,  but  in- 
stead extends  to  the  most  basic  substantive  responsi- 
bilities of  the  FPC,  rate  making  and  issuance  of  cer- 
tificates of  public  convenience  and  necessity. 

The  SEC  also  has  the  power,  despite  the  lack  of 
explicit  statutoiy  language  dealing  with  the  question, 
to  issue  interim  orders  both  against  issues  of  securities 
and  against  registered  broker-dealers.  Under  Section 
3(b)  of  the  Securities  Act  of  1933,  15  U.S.C.  §  77c(b), 
the  Commission  by  regulations  exempts  from  the  act's 
full  registration  requirements  smaller  public  offering 
of  securities.  Acting  under  these  regulations  the  Com- 
mission temporarily  suspended  the  exemption  of  an 
issue  of  stock  and  ordered  a  hearing  to  determine- 
whether  the  suspension  should  be  made  permanent. 
This  temporary  suspension  automatically  disqualified 
the  broker-dealer  who  had  und('r^^^'itten  the  stock 
from  engaging  in  the  distribution  of  any  securities 
under  the  exemption  regulations  pending  completion 
of  the  hearing.  The  court  of  appeals  upheld  the  auto- 
matic suspension  against  the  bi'oker-dealer's  claim  that 
it  deprived  him  of  a  substantial  going  business  without 
notice  or  hearing.    R.  A.  Eolman  d  Co.  v.  SEC,  299 
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F.2d  127  (D.C.  Cir.),  cert,  denied,  370  U.S.  911  (1962). 
The  court  noted  that  the  broker-dealer  was  making 
two  assumptions : 

"The  first  assumption  is  that  a  hearing  is  required 
prior  to  the  taking  of  agency  action  of  the  present 
sort.  The  second  is  that  the  mere  bringing  of 
charges  cannot  lawfully  result  in  any  serious  con- 
sequence to  the  person  charged." 

The  court  then  said: 

"Neither  of  these  closely-related  assumptions  is 
tenable  in  the  present  context.  In  a  wide  variety 
of  situations,  it  has  long  been  recogiiized  that 
where  harm  to  the  public  is  threatened,  and  the 
private  interest  infringed  is  reasonably  deemed 
to  be  of  less  importance,  an  official  body  can  take 
sunmiary  action  pending  a  later  hearing."  299 
F.2d  at  131. 

"Cases  of  this  sort,"  said  the  coui-t,  "involve  a  balanc- 
ing of  competing  interests."  On  the  one  hand  the 
securities-purchasing  public  must  be  protected ;  on  the 
other  is  the  interest  of  the  broker-dealer  in  continuing 
to  underwrite  issues  of  securities  inider  the  simplified 
procedures  of  the  exemption  regulations.  Authority  to 
strike  this  balance  against  the  broker-dealer,  even  with- 
out giving  him  notice  or  any  kind  of  hearing,  is  within 
the  "broad  rule-making  powders"  Congress  has  given 
the  SEC.  Cf.  GUhertviUe  Tmclnng  Co.  v.  United 
States,  371  U.S.  115  (1962) ;  FTC  v.  Mandel  Bros., 
359  U.S.  385  (1959). 

Here  the  public  interest  to  be  served  by  the  PCC's 
interim  order  is  not  protection  against  fraud  in  the 
sale  of  securities.  But  neither  is  the  effect  of  the 
order  to  require  petitioners  to  discontinue  an  impor- 
tant segment  of  their  present  business  activity,  for 
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the  Commission's  order  deals  only  with  further  expan- 
sions and  not  with  existing  service.  And  an  important 
IDublic  interest  is  served  by  the  order — the  interest  of 
the  entire  public  in  the  fullest  possible  television 
service.  Moreover,  here  there  was  notice  and  an  oppor- 
tunity, exercised  in  full,  to  submit  a  written  presenta- 
tion; neither  privilege  was  given  the  broker-dealer  in 
Hohnan. 

D.  Neither  of  the  Cases  Petitioners  Cite  Suggests 
a  Different  Conclusion. 

To  support  their  contention  that  the  Conmiission 
lacked  power  to  issue  the  interim  order  under  review 
petitioners  rely  upon  what  they  call  "consistently 
established  judicial  precedents."  Only  two  cases  are 
cited,  however.    Neither  is  apposite. 

In  the  first  case,  Standard  Airlines,  Inc.  v.  CAB, 
177  F.2d  18  (D.C.  Cir.  1949),  the  appellant  had  been 
totally  deprived  of  its  ability  to  do  business.  That  is 
not  the  effect  of  the  interim  order  in  this  case.  More- 
over, the  court  there  treated  the  appellant  as  one  who 
had  been  given  an  "operating  permit,"  i.e.,  a  franchise, 
by  the  CAB,  which  had  then  summarily  suspended  the 
franchise.  Furthermore,  the  underlying  reasoning  of 
the  decision  has  been  rejected  by  the  Supreme  Court, 
and  the  same  court  of  appeals  has  more  recently  so 
narrowly  limited  it  as  to  make  clear  that  it  has  no 
applicability  here. 

The  issue  in  Standard  Airlines  was  the  kind  of 
"hearing"  the  CAR  had  to  hold  before  it  could  sus- 
pend a  letter  of  registration  pending  proceedings  look- 
ing to  permanent  revocation.  Without  the  registra- 
tion, which  the  court  viewed  as  a  franchise  issued  by 
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the  CAB,  the  appellant  could  not  legally  operate.  The 
Board,  upon  a  show-cause  order  accompanied  by  a  mo- 
tion of  an  enforcement  attorney,  and  the  carrier's  an- 
swer, issued  the  suspension  order  without  further 
proceedings.  The  court  of  appeals  set  the  order  aside. 
It  remanded  the  case  for  "a  hearing  of  such  nature  and 
extent  as  will  permit  the  carrier  to  present  oraJly  its 
reasons  why  its  registration  should  not  be  suspended 
pending  the  revocation  proceedings."  177  F.2d  at  21. 
(Emphasis  added.) 

Wliatever  the  validity  of  the  Standard  Airlines  doc- 
trine in  a  case  where  "property  is  being  taken  or  de- 
stroyed," 177  F.2d  at  20 — the  carrier  there  could  not 
legally  operate  while  its  franchise  from  the  CAB  was 
suspended — the  doctrine  has  no  applicability  where, 
as  here,  the  interlocutory  order  does  not  suspend  the 
company's  operations  l)ut  merely  places  limits  on  the 
degree  of  further  expansion  while  the  proceeding  is  in 
progi-ess. 

In  any  event,  the  value  of  the  case  as  a  precedent 
has  been  seriously  weakened  by  later  decisions."    The 


^^  The  ease  also  was  sharply  criticized  by  Professor  Davis: 

"The  court  seemed  unaware  of  the  fact  that  a  typical  tem- 
porary restraining  order  issiied  by  a  court  takes  or  destroys 
property  in  the  same  sense  but  that  no  previous  hearing  is  re- 
quired. The  question  is  not  one  of  'the  rudiments  of  fair 
play'  but  is  one  of  making  the  right  temporary  adjustment 
pending  hearing.  The  Board  found,  rightly  or  wrongly,  that 
the  registration  should  be  suspended  until  a  hearing  could 
be  conducted  on  the  question  of  revocation.  The  court  should 
not  have  set  aside  that  determination  without  inquiring  into 
the  reasons  which  impelled  the  Board  to  take  immediate  action 
in  advance  of  hearing."  1  Davis,  Administrative  Law  §7.08, 
at  440  (1958). 
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court,  in  discussing  its  central  holding  that  an  oral 
hearing  was  required,  referred  to  "two  recent  cases" 
it  had  decided,  L.  B.  Wilson,  Inc.  v.  FCC,  170  F.2d 
793  (D.C.  Cir.  1948),  and  WJR  v.  FCC,  174  F.2d  226 
(D.C.  Cir.  1948).  Soon  after  the  Standard  Airlines 
decision,  WJR  was  reversed  by  the  United  States  Su- 
preme Court.  337  U.S.  265  (1949).  The  Court  held 
that  oral  argument  is  not  a  necessary  element  of  "ad- 
ministrative due  process."  And  the  order  involved  in 
WJR  disposed  of  the  proceeding  entirely,  insofar  as 
the  complaining  party  was  concerned.  Clearly,  oral 
argument  may  be  dispensed  with  where  the  order  is 
interlocutory,  as  the  order  under  review  is.  Shortly, 
after  the  Supreme  Court  decision  in  WJR,  which  in- 
volved "pure"  questions  of  law,  the  same  court  of 
appeals  decided  a  case  which,  like  L.  B.  Wil.wn,  in- 
volved "mixed  questions  of  fact  and  law."  The  court 
held  that  in  view  of  WJR  no  oral  hearing  was  required 
in  that  type  of  case.  American  Broadcasting  Co.  v. 
FCC,  179  F.2d  437,  442  (D.C.  Cir.  1949).'=^  Thus, 
L.  B.  Wilson  no  longer  supports  the  Standard  Airlines 
decision  either. 

Finally,  any  reliance  on  Standard  Airlines  must 
reckon  with  the  more  recent  decision  by  the  same  court 
in  the  Hohnan  ease,  discussed  above.  There  the  court 
squarely  repudiated  the  notion  that  "a  hearing  is  re- 
quired prior  to  the  taking  of  agency  action"  which 
severely  limits  a  person's  business  activity  and  that 
"the  mere  bringing  of  charges  cannot  lawfully  result 
in  any  serious  consequences  to  the  person  charged." 


^-  Althoiigh  L.  B.  Wilson  was  not  cited  in  the  ABC  ease,  thp> 
same  judgre  wrote  tlie  opinions  of  tlie  court  of  appeals  in  all  tlircc 
cases— L.B.  Wilson,  WJR,  and  ABC. 
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299  F.2d  at  131/^  The  broker-dealer  in  Holman  was 
not  put  entirely  out  of  business,  while  the  air  carrier  in 
Standard  Aiilines  could  not  operate  while  the  "operat- 
ing permit"  it  had  received  from  the  CAB  was  sus- 
pended by  the  CAB.  That  distinction  alone  could  jus- 
tify some  difference  in  the  procedural  rights  accorded, 
and  the  court  in  Holman  distinguished  Standard  Air- 
lines on  just  that  ground.  299  F.2d  at  132  n.  9.  Stand- 
ard Airlines  is  distinguishable  from  the  present  case  on 
the  same  ground.  Thus  it  is  Holman,  not  Standard 
Airlines,  that  controls. 

The  other  ease  petitioners  rely  upon  is  Trans-Pacific 
Freight  Conf.  of  Japan  v.  FMB,  302  F.2d  875  (B.C. 
Cir.  1962).  There  are  two  very  large  and  important 
differences  between  that  case  and  this  one.  (1)  The 
order  issued  liy  the  Maritime  Board  in  Trans-Pacific 
was  based  solely  upon  a  finding  that  the  complaining 
parties  before  the  Board  would  be  irreparalily  injured 
if  the  order  was  not  issued.  There  was  no  finding  that 
in  any  respect  the  public  interest  required  issuance  of 
the  order.  By  contrast,  the  order  under  review  rests 
on  a  sufficient  public  interest  finding.  (2)  The  Mari- 
time Board  has  no  such  grant  of  authority  as  does  the 
FCC  in  Section  4(i)  of  the  Conununications  Act  or  the 
FPC  in  Section  16  of  the  Natural  Gas  Act.  Moreover, 
the  court  in  Trans-Pacific  relied  heavil}^  on  the  Board's 


^*  Petitioners  attempt  to  distinguish  Holman  on  tlie  ground  that 
it  involved  a  suspension  of  an  exemption.  That  will  not  do,  for 
an  exemption  was  also  involved  in  the  Standai-d  Airlines  ease.  Nor 
can  Holman  be  disposed  of  by  asserting  that  Congi-ess  had  "ex- 
plicitly reviewed  and  approved"  the  SEC 's  power.  All  that  had 
happened  was  that  a  House  report  and  a  Senate  report  noted  that 
the  SEC's  regulations  contained  the  rules  which  were  later  at  issue 
in  Holman.  Neither  approval  nor  disapproval  was  "explicitly" 
given  by  even  the  committees,  let  alone  by  "Congress." 
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history  of  having  disclaimed  authority  to  issue  tempo- 
rary relief  and  of  having  repeatedly  asked  Congress  to 
give  it  such  authority.  Very  recently  the  Supreme 
Court  has  made  clear  that  this  is  not  a  sufficient  basis 
for  finding  an  absence  of  jjower  to  accord  interim 
relief." 

In  other  words,  neither  Standard  Airlines  nor  Trans- 
pacific can  be  taken  as  enunciating  a  general  principle 
of  administrative  law  divorced  from  the  specific  facts 
and  statutory  language  which  the  case  involved,  espe- 
cially where  part  of  the  court's  reasoning  is  no  longer 
acceptable.  The  question  of  the  Commission's  power 
to  issue  the  interim  order  here  must  be  resolved  by 
examining,  in  light  of  closely  analogous  precedents, 
Congress'  grant  of  power  to  the  Conmiission,  under 
Section  4(i)  of  the  Communications  Act,  to  issue  rules 
and  orders.  Seen  in  this  context,  and  with  no  real 
claim,  let  alone  shcnving,  of  procedural  unfairness  to 
petitioners,  the  Conmiission 's  order  should  be  upheld. 

II.  THE  COMMISSION'S  FINDINGS  ADEQUATELY  SHOW  THAT 
THE  INTERIM  ORDER  WAS  REQUIRED  IN  THE  PUBLIC 
INTEREST. 

Apart  from  the  question  of  statutory  authority,  peti- 
tioners argue  that  the  interim  order  is  not  supported 
by  valid  findings.  To  the  contrary,  the  findings  are 
adequate  to  show  that  the  hearing's  purpose  woidd  be 
frustrated  if  no  interim  order  were  entered  and  hence 
that  the  order  was  required  in  the  public  interest. 

Petitioners  cite  cases  which  indicate  the  criteria 
governing  the  issuance  of  a  stay  at  the  instance  of  a 
party  Avho,  having  had  his  day  in  court  and  having  lost, 
seeks  postponement  of  the  judgment  while  he  pursues 
further  judicial  or  administrative  review.    Assuming 


See  FTC  v.  Dean  Foods  Co.,  384  U.S.  597  (1966). 
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those  were  the  criteria  governing  the  Commission  in 
considering  whether  to  issue  the  interim  order  under 
review,  the  essential  criterion — that  the  public  interest 
requires  issuance  of  the  order — has  been  met. 

In  Virgi7iia  PctroJeuin  Johhers  Ass'n  v.  FPC,  259 
F.2d  921,  927  (D.C.  Cir.  1958),  one  of  the  cases  peti- 
tioners cite,  the  court  stated  that  "the  pul)lic  interest 
considerations  .  .  .  are  cnicial  in  this  type  of  case." 
In  Yakus  v.  United  States,  321  U.S.  414,  440  (1944), 
where  the  Supreme  Court  upheld  a  statute  forbidding 
stays  pending  judicial  review  of  price  control  regula- 
tions, the  Court  said: 

"[W]here  an  injunction  is  asked  which  -wall  ad- 
versely affect  a  public  interest  for  whose  impair- 
ment, even  temporarily,  an  injunction  bond  cannot 
compensate,  the  court  may  in  the  public  interest 
withhold  relief  until  a  final  determination  of  the 
rights  of  the  parties,  though  the  postponement 
may  be  burdensome  to  the  plaintiif." 

Cf.  Virgininn  Rij.  v.  System  Federation,  300  U.S.  515, 
552  (1937). 

Moreover,  the  conclusion  of  the  administrative 
agency  on  the  public  interest  question  is  entitled  to 
great  weight.  "Courts  and  administrative  agencies 
are  not  to  be  regarded  as  competitors  in  the  task  of 
safeguarding  the  joublic  interest."  Seripps-Howard 
Badio,  Inc.  v.  FCC,  316  U.S.  4,  15  (1942).  A  court 
should  not  substitute  its  "judgment  as  to  the  public 
interest  for  that  of  the  Commission."  Associated 
Securities  Corp.  v.  SEC,  283  F.2d  773,  775  (10th  Cir. 
1963) ;  see  Hamlin  Testing  Labs,  Inc.  v.  AEC,  337  F.2d 
221  (6th  Cir.  1964).^^ 


^^  Associated  Securities  and  Hamlin  are  two  of  tlie  cases  cited 
by  petitioners. 
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The  Commission's  "judgment  as  to  the  public  inter- 
est" appears  not  only  in  the  Memorandum  Opinion 
and  Order  under  review  but  also  in  the  Second  Report 
and  Order,  Docket  Nos.  14895,  15233,  and  15971,  2 
F.C.C.2d  725  (1966),  which  adopted  the  CATV  rules. 
There  the  Commission  summed  up  its  conclusions  re- 
garding CATV's  potential  iuipact  on  UHF,  particu- 
larly non-network  UHF  stations: 

"123.  Tliere  is  no  doubt  as  to  the  seriousness  of 
the  question  posed.  ...  if  a  CATV,  with  12  or  20 
channel  capacity,  can  obtain  very  substantial  num- 
bers of  su])scribers  in  these  same  markets  (by 
which  we  mean  percentages  of  50%  or  over),  the 
UHF  stations  might  face  a  very  difficult  hurdle. 
The  audience  for  non-network  stations  is  liuiited 
.  .  .  and  this  limited  audience  might  be  greatly  re- 
duced since  very  substantial  numbers  of  people 
interested  in  viewing  the  non-network  program- 
ming would  be  watching  the  distant  independents 
(e.g.,  those  of  New  York  or  Los  Angeles).  We 
think  this  follows  as  a  matter  of  conunon  sense  .... 
Finally,  we  point  out  that  it  is  not  just  a  matter 
of  causing  the  demise  of  the  independent  UHF 
stations;  if  these  stations'  revenues  are  substan- 
tially reduced  because  of  such  CATV  activity,  so 
that  they  do  not  have  the  financial  base  to  program 
effectively,  the  result  is  still  a  detriuKnit  to  the 
public  interest  'in  the  larger  and  more  efi'ective 
use  of  radio'  (Counnunications  Act,  Section 
303(g)).  In  short,  the  problem  posed  is  whether, 
if  CATV  succeeds  greatly — for  example,  to  the 
50  to  85%  figure  predicted  by  its  oi)timistic  pro- 
ponents— there  is  correspondinglv  a  grave  dangei* 
to  UHF  broadcasting."    2  F.C.C.2d  at  774-75. 

"In  view  of  these  conclusions,"  the  Commission  said, 
"we  think  that  our  course  of  action  is  clear." 

"We  must  thoroughly  examine  the  question  of 
CATV  entry  into  the  major  markets,  and  au- 
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thorize  siicli  entry  only  upon  a  hearing  record 
giving  reasonable  assurance  that  the  consequences 
of  such  entry  will  not  thwart  the  achievement  of 
the  Congressional  goals.  We  cannot  sit  back  and 
let  CATV  move  signals  about  as  it  wishes,  and 
then  if  the  answer  some  years  from  now  is  that 
CATV  can  and  does  iindermine  the  development 
of  UHF,  simply  say  'Oh  well,  so  sorry  that  we 
didn't  look  into  the  matter.'  "  "'    2  F.C.C'.2d  at  776. 

Crucial  to  the  accomplishment  of  the  goal  of  assuring 
that  CATV  operations  will  be  consistent  with  the 
public  interest  was  the  necessity 

"to  examine  thoroughly  such  operations  before 
they  become  established  or  well  entrenched.  Once 
entrenched,  it  is  difficult,  if  not  wholly  impracti- 
ca})le  in  the  light  of  the  disruption  which  would 
result,  to  take  effective  action  or  to  attempt  to  roll 
back  the  situation,  if  it  should  develop  or  be 
shown  that  the  CATV  operation  is  inconsistent 
with  the  public  interest."    2  F.C.C.2d  at  782. 

This  same  concern  for  examining  the  public  interest 
questions  in  advance  w^as  expressed  in  the  Conmiission's 
discussion  of  the  extent  to  which  "grandfathered" 
CATV  sj^stems  should  be  permitted  to  continue  adding 
subscribers : 

"...  Such  systems,  which  may  recently  have  gone 
into  operation  mthout  regard  to  the  Conmiission's 


'•^  AlthovTgh  the  Commission's  distant  signal  rules  and  policies 
are  chiefly  directed  to  CATV  systems'  extending  television  stations' 
signals  beyond  their  Grade  B  contours,  the  Commission  also  made 
clear  that  the  same  public  interest  questions  are  involved  where 
part  of  one  television  market  lies  within  the  Grade  B  contours  of 
stations  in  a  different  market,  because  as  a  practical  matter  the 
latter  stations  are  ' '  distant"  stations  in  the  first  market.  2  P.C.C.2d 
at  786  n.69. 
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explicit  notice  of  the  pendency  of  the  parag:raph 
50  x;)roposal,  may  have  rehitively  few  subscribers. 
In  \dew  of  the  public  interest  considerations  upon 
which  our  policy  is  based,  we  do  not  believe  that 
such  a  system  should  be  allowed  to  expand  from 
a  few  thousand  subscribers  in  one  part  or  suburb 
of  a  community  to  the  potential  of  hmidreds  of 
thousands  throughout  the  entire  conmiunity,  until 
there  has  been  resolution  of  the  serious  issues  pre- 
sented (in  an  evidentiary  hearing).  .  .  .  Finally, 
we  wish  to  stress  one  im])ortant  facet:  We  have 
previously  put  all  parties  on  notice  as  to  the  pend- 
ency of  our  proposal  and  have  now  i)ut  parties  on 
notice  that  there  should  not  be  ex])ansion  of  major 
market  sj'stems  from  a  few  thousand  subscribers 
to  a  very  substantial  mnuber  of  subscribers  until 
resolution  of  the  ])ublic  interest  issues  posed.  We 
expect  CATV  o})erators  to  heed  this  notice  and 
not  to  attempt  to  circumvent  orderly  consideration 
of  any  petition  in  this  respect  by  an  extracu'dinary 
effort  to  wire  up  the  conmumity  or  a  substantial 
portion  of  it.  In  any  event,  we  are  requiring  the 
siibmission  of  data  showing  the  extent  of  construc- 
tion of  the  system  as  of  Feliruary  15,  1966.  While 
we  expect  the  ordinary  wiring  operations  to  have 
continued  since  that  date,  any  extraordinary  mr- 
ing  efforts  or  entry  into  patently  nmv  geogi^aphical 
areas  (e.g.,  extension  of  a  system  from  a  subui-b 
into  the  main  conumniity)  will  be  at  th{>  risk  of 
the  svstem  and  will  not  be  accorded  weight  in  the 
judginent  to  be  made."    2  F.C.C.2d  at  785-86. 

These  are  the  basic  findings  on  which  the  Commission 
grounded  its  conclusion  that  interim  relief  pendente 
lite  should  be  granted  in  a  proper  case.  The  findings 
the  Commission  made  in  the  proceeding  below  amply 
support  the  application  of  the  policy  here.  They  show 
that  unless  a  limit  was  placed  upon  further  expansion 
by  petitioners'  CATV  systems  while  the  Conmiission 
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proceeding  is  imdei-way"  the  outcome  of  tlie  proceeding 
could  well  be  frustrated.    The  Commission  found : 

(a)  that  San  Diego,  the  54th  ranked  market,  is 
presently  served  bv  five  television  stations  (R. 
579); 

(b)  that  there  is  considerable  UHP  activity  in 
San  Diego  with  a  new  station  on  the  air,  a  con- 
struction permit  outstanding  for  another  station 
which  plans  to  commence  operations  soon,  and  an 
application  pending  for  still  another  station,  which 
would  be  a  non-commercial  educational  station  (R. 
587)  ; 

(c)  that  assigimient  of  another  ITHF  channel  to 
San  Diego  is  under  consideration  by  the  Commis- 
sion (R.  579)  ; 

(d)  that  by  carrying  Los  Angeles  signals  from 
100  miles  away  CATV  sj^stems  in  the  San  Diego 
area,  including  petitioners',  put  those  signals  on 
an  equal  technical  level  with  San  Diego  signals  in 
the  homes  of  subscribers  (whether  or  not  any  or  all 
of  San  Diego  is  within  the  Los  Angeles  stations' 
Grade  B  contours)  (R.  589) ; 

(e)  that  several  of  petitioners'  CATV  systems 
began  operating  t^vo  to  four  months  prior  to  the 
eonmiencement  of  the  proceeding  (R.  587)  ; 

(f)  that  although  petitioners'  CATV  systems 
and  the  other  CATV  systems  operating  in  the  San 
Diego  area   then  had  relatively  few  subscribers 


"  Petitioners  claim  that  the  proceeding-  will  take  a  long-  time. 
It  may  be  noted  by  the  Court  that  on  October  25,  1966,  South- 
•western,  with  the  concnrrence  of  the  other  petitioners  but  not  of 
intervenors,  moved  for  a  further  delay  in  the  hearings,  now  sched- 
uled to  besin  December  6,  1966. 


30 

(approximately  17,000  on  February  15,  1960,  or 
about  4.6  per  cent  of  the  homes  in  San  Diego 
County  within  KFMB-TV's  Grade  A  contour), 
there  was  considerable  potential  for  expansion  (R. 

588); 

(g)  that  there  are  approximately  380,000  hous- 
ing imits  in  San  Diego  County  and  the  CATV 
franchises  outstanding  cover  communities  having 
approximately  90  per  cent  of  all  homes  in  the 
county  within  the  station's  Grade  A  contour  (R. 
587-88) ; 

(h)  that  there  are  ap])roximately  294,000  homes, 
or  78  per  cent  of  all  homes  in  the  county  Avithin  the 
station's  Grade  A  contour,  in  communities  where 
CATV  systems,  including  petitioners',  are  already 
operating  and  carrying  Los  Angeles  signals  (R. 
588)  ; 

(i)  that  approxiuiately  70  per  cent  of  the  pop- 
ulated area  in  miincorporated  conununities  adja- 
cent to  metropolitan  San  Diego  has  been  wired, 
with  30  per  cent  of  the  homes  in  this  area  already 
having  become  subcribers  (Ihid.) ;  and 

(j)  that  unless  this  expansion  is  appropriately 
limited  while  the  proceeding  is  undenvay  thou- 
sands of  new  subscribers  could  be  wired  up  Axithin 
a  very  short  period  of  time  (R.  588). 

The  Conunission  also  Siiid  that  it  "had  made  clear  in 
the  Second  Report  and  Order  the  impracticability  of 
withdrawing  service,  once  established,  because  of  its 
disruptive  effect,"  and  that  it  had  "also  made  clear 
the  strong  public  interest  considerations  which  should 
be  resol  ved  before  the  establishment  or  entrenchment  of 


31 

CATV  substantially  throughout  an  area  such  as  San 
Diego  is  permitted. ' '    (R.  588) . 

In  ^dew  of  the  foregoing,  and  in  A^ew  of  the  "num- 
ber of  unresolved  issues  present,"  the  Gonmiission  set 
the  matter  down  for  evidentiary  hearing.  (R.  588)  It 
said  the  case  presented  "a  classic  case  for  a  hearing" 
on  the  x:)ublic  interest  questions  involved  in  CATV 
carrying  Los  Angeles  signals  in  the  San  Diego  area. 
(R.  587)  Finally,  the  Commission  concluded,  an  in- 
terim order  "appropriately  limiting  further  expansion 
until  resolution  of  the  public  interest  issues  is  called 
for."    (R.588). 

Intervenors  respectfully  submit  that  the  Court  can- 
not conclude  that  the  Commission's  judgment  as  to 
the  public  interest  questions,  which  is,  as  we  have 
noted,  entitled  to  great  weight,  is  erroneous.  It  may 
be  true,  as  petitioners  assert  (Mission  Brief,  p.  15),  that 
the  Commission  "does  not  l-now  . . .  whether  irreparable 
injury  would  result  to  the  public  interest  if  a  stay  were 
not  issued."  (Emphasis  added.)  But  the  Commis- 
sion should  not  be  held  to  a  standard  of  certainty.  It 
is  enough  that  its  judgment  is  not  showai  to  be  arbi- 
trary or  capricious.  That  has  not  been  shown  and  it 
cannot  be  shown. 

Petitioners  also  claim  that  the  interim  order  is  in- 
valid because  the  Conmiission  did  not  find  that  without 
it  interveuor  Midwest  would  suffer  irreparable  in- 
jury.^** The  arginnent  is  misplaced.  The  petitioners  in 
Hamlin,  Associated  Securities,  and  the  other  cases  cited 
in  Mission's  brief  were  seeking  to  suspend  the  effective 


1*  Petitioners  also  claim  that  the  Commission  did  not  find  that 
a  stay  would  not  cause  irreparable  injury  to  them.  Suffice  it  to 
say  that  petitioners  did  not,  and  still  do  not,  show  that  thej^  will 
suffer  such  injury  if  the  intei'im  order  is  afSrmed. 
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date  of  an  order  whieli  adversely  affected  their  interests 
while  they  litigated  further  the  legality  of  the  order. 
It  would  stand  to  reason  that  a  petitioner  in  such  cir- 
cumstances would  have  to  show,  inter  alia,  that  he 
would  suffer  irreparable  injury  if  the  order  become 
effective  inunediately,  though  subject  to  reversal  later 
on.  That  is  not  the  case  here.  The  Conmiission  granted 
the  temporary  relief  that  had  been  sought  because  it 
found  that  the  public  interest  would  suffer  otherwise. 
It  was  not  required  to  withhold  temporary  relief,  in 
the  face  of  such  a  finding,  on  the  ground  that  a  failure 
to  gi'ant  the  relief  Avould  not  cause  a  petitioning  party 
irreparable  injury.  Such  a  proposition,  which  defies 
eonmion  sense,  is  not  supported  by  any  case  petitioners 
do  or  could  cite. 

III.  PETITIONERS'  CATV  SYSTEMS  ARE  ENGAGED  IN  INTER- 
STATE COMMUNICATION  BY  WIRE  OR  RADIO  AND  ARE 
SUBJECT  TO  THE  COMMUNICATIONS  ACT  AND  TO  FCC 
REGULATORY   AUTHORITY. 

A.  CATV  Conslitutes  "Interstate  Communication  by  Wire  or 
Radio"  to  Which  the  Act  Applies. 

Section  2(a)  of  the  Comnnmications  Act,  47  U.S.C. 
§  152(a),  provides  that  the  Act  shall  apply  "to  all 
interstate  and  foreign  communication  by  wire  or  radio" 
and  to  all  persons  engaged  in  such  conmiunication.  Sec- 
tions 3(a)  and  (b),  47  U.S.C.  §  153(a),  (b),  define  wire 
and  radio  communication  as  the  transmission  of  writ- 
ing, signs,  signals,  pictures  and  sounds  by  means  of 
wire  and /or  radio,  including  "all  instrumentalities, 
facilities,  apparatus,  and  ser\aces  (among  other  things, 
the  receipt,  foinvarding,  and  delivery  of  conmiunica- 
tions)  incidental  to  such  transmission." 

CATV  receives,  forwards  and  delivers  communica- 
tions and  is  incidental  to  wire  and  radio  transmission. 
See  Clarksburg  Publishing  Co.  v.  FCC,  225  F.2d  511, 
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517  (D.C.  Cir.  1955).  Moreover,  CATV  systems  are 
part  of  the  stream  of  contiuuoiis  interstate  conmiunica- 
tioiis  by  radio  and  television.  They  are  thns  within 
FCC  jurisdiction  even  though  located  within  a  single 
state.  See  Pacific  Telatronics,  Inc.,  4  R.R.2d  145,  149 
(1964);  Ward  v.  Northern  Ohio  Telephone  Co.,  300 
P.2d  816  (6th  Cir.),  cert,  denied,  371  U.S.  820  (1962) ; 
see  also  United  States  v.  American  Tel.  tt  Tel.  Co.,  57 
F.Supp.  451,  454  (S.D.N.Y.  1944),  aff'd  per  curiam 
sub  nom.  Hotel  Astor  v.  United  States,  325  U.S.  837 
(1945) ;  Idaho  Microirare,  Inc.  v.  FCC,  352  F.2d  729 
(D.C.  Cir.  1965). 

Under  the  circumstances  it  is  not  surprising  that 
petitioners  do  not  quarrel  with  the  basic  proposition 
that  their  CATV  systems  are  engaged  in  interstate 
communication.  Indeed,  the  National  Community 
Television  Association  (NCTA),  the  trade  association 
of  the  CATV  operators  and  mamifacturers,  has  not 
only  conceded  but  arg\ied  that  CATV  is  in  interstate 
commerce.^" 


'*"A  commnnity  antenna  television  system  is  directly  concerned 
ivith  television  broadcasting,  an  area  of  governmental  control  of 
which  there  has  heen  complete  occupation  by  the  Federal  Govern- 
ment .  .  .  ."  Brief  of  NCTA  Before  Conn.  Public  Utilities  Com- 
mission, Docket  No.  10250,  p.  3  (1964).     (Emphasis  supplied.) 

*  *         * 

"Briefs  are  being  filed  with  the  Nevada  PSC,  calling  the  attention 
of  that  Commission  to  the  fact  that  CATV  systems  are  unquestion- 
ably engaged  in  interstate  commerce  .  .  .  ."    Id.,  p.  9.     (Emphasis 

supplied.) 

*  *         # 

"That  community  antennas  are  in  interstate  commerce  for  the 
purjjose  of  inclusion  in  the  broad  field  of  radio  and  television  may 
reasonably  be  argued  .  .  .  .  [T]he  Federal  Communications  Com- 
mission has  actually  exercised  jurisdiction  to  promulgate  rules  and 
regulations  affecting  community  antenna  systems."  Id.  Ex.  B, 
p.  20. 
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B.  The  Commission  Has  Power  to  Regulate  CATV  Systems. 

Section  1  of  the  Conuiiunieations  Act,  47  U.S.C.  §  151, 
directs  the  FCC  to  "Biake  available  to  all  of  the  people 
of  the  United  States  a  rapid,  efficient,  Nationwide  wire 
and  radio  comniimication  service."  There  are  two 
especially  relevant  statutory  corollaries  of  this  man- 
date. Section  307(b)  of  the  Act,  47  U.S.C.  §  307(b), 
requires  that  "the  Commission  shall  make  such  distri- 
bution of  licenses,  frequencies,  hours  of  operation  and 
of  power  among  the  several  States  and  communities  as 
to  provide  a  fair,  efficient,  and  equitable  distribution 
of  radio  service  to  each  of  the  same."  Section  303(h), 
47  U.S.C.  §  303(h),  authorizes  the  FCC  "to  establish 
areas  or  zones  to  be  served  by  any  station."  In  accord- 
ance with  these  provisions,  the  FCC  in  1952  established 
limitations  on  the  power  and  height,  and  hence  the 
service  areas,  of  television  stations.  At  the  same  time, 
it  adopted  a  t-able  of  television  assigmnents  allocating 
specific  channels  to  specific  conmiunities  to  provide 
television  service  oriented  to  meet  the  indiAddual  needs 
and  interests  of  the  comnumity  and  area  served.  This 
nationA\'ide  plan  of  local  and  area  television  broadcast 
servdce  was  upheld  by  the  courts,  Logansport  Broad- 
casting Corp.  V.  United  States,  210  F.2d  24  (D.C. 
Cir.  1954) ;  Peoples  Broadcasting  Co.  v.  United  States, 
209  F.2d  286  (D.C.  Cir.  1953),' and  approved  by  the 
Congress  in  passing  the  all-channel  receiver  legislation 
(P.L.  87-529)  in  1962.  See  H.R.  Rep.  No.  1559,  87th 
Cong.,  2d  Sess.  3  (1962) ;  Senate  Rep.  No.  1526,  87th 
Cong.,2dSess.7(1962). 

Section  303  (r)  of  the  Conununications  Act,  47  U.S.C. 
§  303 (r),  authorizes  the  FCC  to  "make  such  rules  and 
regulations  and  ])rescribe  such  restrictions  and  con- 
ditions not  inconsistent  with  law  as  may  be  necessary 
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to  carry  out  the  provisions  of  this  Act."  See  also  Sec- 
tion 4(i).  Accordingly,  the  FCC  has  the  power  to 
direct  rules  at  CATV  systems,  which  are  instrimien- 
talities  of  interstate  conununications  by  wire  and  radio, 
to  ensure  that  CATV  communications  operations  are 
consistent  with  and  not  harmful  to  this  overall  plan 
of  local  and  area  television  service  established  in  the 
public  interest. 

The  FCC's  power  to  regulate  CATV  operations  in- 
directly by  means  of  conditions  in  the  licenses  of 
microwave  facilities  which  serve  CATV  was  affirmed 
in  Carter  Motintain  Transmission  Corp.  v.  FCC,  321 
F.2d  359  (D.C.  Cir.),  cert,  denied,  375  U.S.  951  (1963). 
Not  only  the  Conmumications  Act  but  also  various  court 
decisions  persuasively  demonstrate  that  the  FCC's  au- 
thority to  regulate  is  not  confined  to  such  indirect  means 
but  includes  the  power  to  regulate  CATV  sj^stems 
directly. 

In  National  Broadcasting  Co.  v.  United  States,  319 
U.S.  190,  219  (1943),  the  Supreme  Court  stated  that 
"in  the  context  of  the  developing  problems  to  which 
it  was  directed,  the  Act  gave  the  Commission  not  nig- 
gardly but  expansive  powers."  See  also  American 
Truci-ing  Ass'ns  v.  United  States,  344  U.S.  298'  (1953), 
which  affirmed  the  power  of  the  ICC,  acting  under  a 
similar  legislative  mandate,  to  regiilate  practices  which 
would  disrupt  its  scheme  of  regulation  if  allowed  to 
continue  unregulated.  Addressing  itself  specifically 
to  the  question  of  FCC  regulatory  authority  over 
CATV  before  the  Commission  had  asserted  that  au- 
thority, the  Court  of  Appeals  for  the  District  of  Colum- 
bia Circuit  intimated  that  the  authority  exists.  Clarks- 
Imrg  Puhlishing  Co.  v.  FCC,  supra,  225  F.2d  at  517. 
See  also  PliiJadelphia  Television  Broadcasting  Co.  v. 
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FCC,  359  F.2d  282,  284  and  n.  5  (D.C.  Cir.  1966) ; 
Citizens  TV  Protest  Committee  v.  FCC,  348  F.2d  56, 
62-63  (D.C.  Cir.  1965). 

The  contention  that  if  the  FCC  can  regulate  CATV 
it  conid,  by  the  same  token,  regulate  or  control  virtually 
any  activity,  such  as  movie  theatres,  newspapers  or 
other  activities  which  may  be  competitive  with  or  an- 
cillary to  wire  and  radio  eonmiunications,  is  simply 
h^'])erbole.  FCC  authority  to  regulate  CATV  is  not 
based  on  any  theory  of  "plenary  power"  to  reg- 
ulate all  activities  which  have  some  connection  with 
or  relation  to  some  aspect  of  interstate  wire  and  radio 
communication,  CATV  systems  are  instnunentalities 
of  interstate  communications  by  wire  and  radio  to 
which  the  Act  applies,  and  CATV  has  a  uniquely  close 
relationship  to  a  regulatory  scheme  established  pur- 
suant to  specific  authority  under  the  Act.  In  the  case 
of  CATV,  not  only  si)ecific  provisions  of  the  Act  l)ut 
persuasive  judicial  precedent  support  FCC  power  to 
rcgulnt(>  CATV. 

C.  The  Commission's  Authority  Is  Not  Confined  to  Regulation 
of  Common  Carriers  and  Licensing  of  Radio  Stations. 

Petitioners  assert,  however,  that  the  Commission  may 
not  regiilate  a  CATV  system  because  it  is  not  a  com- 
mon carrier  by  wire  or  radio  under  Title  II  of  the  Act 
and  is  not  a  radio  station  under  Title  III.^" 


^^  Petitioners  also  argriie  that  the  Commission 's  assertion  of  direct 
jurisdiction  over  CATV  is  precluded  by  a  prior  Commission  view 
that  it  did  not  have  such  jurisdiction  and  by  past  Commission 
attempts  to  obtain  express  legislative  authority  to  regulate  CATV 
even  after  issuingr  the  Second  Report  and  Order.  We  do  not  agree 
that  in  1959  the  Commission  held  that  it  had  no  jurisdiction  over 
CATV.  In  CATV  Sysfeins  and  AuxUiarif  Tclcvixion  Services. 
18  R.R.  1573  (1959),  the  Commission  held  that  CATV  systems 
could  not  be  regulated  as  communications  common  carriers  or  as 
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Eveu  if  petitioners'  premise  were  correct  tlie  con- 
clusion would  not  follow.  Title  III  of  the  Comnnmica- 
tions  Act  contains  "provisions  relating-  to  radio,"  wliich 
includes  television,  not  "provisions  applicable  only  to 
broadcasters."  The  CATV  rules  very  much  relate  to 
television.  One  purpose  of  the  rules,  for  example,  is 
to  "generally  encourage  the  larger  and  more  effective 
use  of  radio  [and  television]  in  the  public  interest," 
Section  303(g),  and  the  Act  does  not  say  this  must 
be  accomplished  only  by  applying  rules  to  broadcasters. 

Moreover,  the  premise  of  the  argmnent  is  unsound. 
Petitioners  correctly  assert  that  the  Commission's  "two 
Ijrincipal"  functions  are  the  regiilation  of  common  car- 
riers by  wire  and  radio  and  the  licensing  and  regula- 
tion of  radio  stations,  and  that  the  "primaiy  purpose" 
of  the  Act  is  the  same.  But  neither  "iDrincipal"  nor 
"primary"  means  "sole,"  and  there  is  nothing  in  the 
Act  to  indicate  that  common  carrier  regidation  and 
radio  station  licensing  and  regulation  are  the  sole  func- 
tions of  the  Commission.    Nor  can  support  for  such  a 

tele\asion  broadcast  stations.  The  Commission  also  held  that  it 
could  not  regulate  CATV  systems  through  the  licensing  of  micro- 
wave facilities,  a  position  which  it  later  changed  and  which  change 
was  approved  in  the  Carter  Mountnin  case,  supra.  The  Commis- 
sion further  found  that  it  did  not  have  "plenary  power"  to  regu- 
late CATV,  biit  the  Commission  either  did  not  consider,  or  ex- 
pressly declined  to  rule  with  respect  to,  the  legal  grounds  on 
which  it  ultimately  based  its  direct  regulation  of  CATV.  18 
R.R.  at  1595. 

As  to  the  Commission's  efforts  to  obtain  express  legislative  au- 
thority, it  is  necessary  only  to  refer  to  Wong  Yang  Sung  v. 
McGrath,  339  U.S.  33,"  47  (1950),  as  recently  reaffirmed  in  FTC 
V.  Dean  Foods  Co.,  supra;  a  court  should  not  infer  "that  ani 
agency  admits  that  it  is  acting  upon  a  wrong  construction  by 
seeking  ratification  from  Congress"  because  "public  policy  re- 
quires that  agencies  feel  free  to  ask  legislation  which  will  terminate 
or  avoid  adverse  contentious  and  litigations." 
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view  be  drawn  from  the  fact  that  the  1934  Act  merged 
the  common  carrier  functions  of  the  ICC  and  the  radio 
licensing  functions  of  the  Federal  Radio  Coumiission 
into  one  unified  act  under  a  single  agency.  If  any- 
thing, the  merger  freed  the  new  Commission  of  the 
need  to  fit  its  regulatory  actions  into  a  particular  sub- 
category of  communications.  The  1934  Act  is  "a  com- 
prehensive scheme  for  the  regulation  of  interstate  com- 
munication," Benanti  v.  United  States,  355  U.S.  96, 104 
(1957),  and  the  Conmiunications  Commission  was 
created  "to  regulate  all  forms  of  communication,"  H.R. 
Rep.  No.  1850,  73d  Cong.,  2d  Sess.  3  (1934),  quoted 
in  Benanti,  355  U.S.  at  104  n.  14. 

Petitioners'  argument  has  been  effectively  disposed 
of  in  a  closely  analogoiis  situation.  In  Carter  Moun- 
tain Transmission  Corp.  v.  FCC,  supra,  the  Commis- 
sion denied  an  application  for  common  carrier  micro- 
wave facilities  to  relay  distant  television  signals  to  three 
CATV  systems  because  of  the  likely  impact  on  local 
television  broadcast  service.  The  court  rejected  the 
argument  that  the  Commission  should  not  have  applied 
principles  of  radio  broadcast  law  to  an  application  for 
common  carrier  facilities. 

"Here  the  Federal  Couunuuicatious  Conmiission  is 
charged  with  the  duty  of  r(>gulating  not  oidy  com- 
mon carriers  by  radio  but  broadcasters  of  tele- 
vision programs.  It  cauuot  let  its  decisions  in 
the  radio  carrier  field  interfere  with  its  resi)on- 
sibilities  in  the  television  broadcasting  field.  In 
both  fields,  it  nmst  'make  available,  so  far  as  pos- 
sible, to  all  the  people  of  the  United  States,'  ade- 
quate and  efficient  service.  See  Section  1  of  th(^ 
Coimnunications  Act  of  1934,  as  amended,  47 
U.S.C.  §  151  (1958).  . . .  The  interest  of  the  listen- 
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ing  and  viewing  public  in  better  and  more  effective 
service  is  paramount. ' '    321  F.2d  at  362.-^ 

Little  doubt  should  remain,  after  Carter  Mountain, 
that  the  Commission  may  regulate  CATV  as  an  integral 
part  of  television  broadcasting.  CATV  is  interstate 
communication  bv  wire  and — like  a  common  carrier — 
is  within  the  literal  terms  of  Sections  1  and  2(a)  of 
the  Communications  Act.  The  Commission  ''cannot  let 
its  decisions  in  the  [CATV]  field  interfere  with  its  re- 
sponsibilities in  the  television  broadcasting  field."  321 
r.2d  at  362.  Whether  it  is  CATV  or  a  common  car- 
rier that  is  being  regulated,  "the  interest  of  the  listen- 
ing and  viewing  public  in  better  and  more  effective 
service  is  paramount."  Ihid.  The  Commission  has 
sought  to  integrate  CATV  into  the  national  television 


^^  Carter  Mountain  also  disposes  of  petitioners'  argument,  predi- 
cated upon  Regents  of  the  University  System  v.  Carroll,  338  U.S. 
586  (1950),  that  such  provisions  as  Section  307(b) — as  well  as 
Sections  303  (g),  (h),  (r),  (s) — are  relevant  only  in  the  Commis- 
sion's exercise  of  its  "title  III  jurisdiction"  to  license  radio  sta- 
tions. The  applicant  in  Carter  Mountain  had  sought  a  certificate 
of  public  convenience  and  necessity,  pursuant  to  Section  214(a) 
of  tlie  Act,  which  is  in  Title  II,  but  the  coiu't  held  that  Section 
307(b)  and  other  "title  III"  principles  pro^asions  were  controlling. 

The  Regents  case  had  nothing  to  do  with  this  question.  There 
the  Commission  had  renewed  a  broadcast  license  on  condition 
that  the  licensee  repudiate  a  stock  purchase  contract  with  a  third 
party.  The  licensee  did  so.  There  appears  to  have  been  no  express 
provision  in  the  contract  making  it  subject  to  the  approval  of  the 
Commission.  The  Supreme  Court  merely  held  that  the  third  party 
could  recover  for  breach  of  the  contract  from  the  licensee.  TMs 
is  all  the  ease  stands  for  and  nothing  more.  Petitioners  can  draw 
no  solace  from  the  Court's  language  to  the  effect  that  the  Commis- 
sion could  make  a  choice  only  within  the  scope  of  its  licensing 
power.  The  Court's  observation  related  to  the  issue  which  was 
before  the  Commission,  i.e.,  whether  the  Commis.sion  had  the  power 
to  affect  the  rights  of  a  tliird  party,  who  was  not  subject  to  the 
Communications  Act,  vis-a-vis  a  licensee. 
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structure  aud  to  ensure  that  CATV  supplements  rather 
than  supplants  that  structure.  In  this  fashion  the 
Conunission  is  attempting  to  meet  its  statutory  obliga- 
tion to  "generally  encourage  the  larger  and  more  effec- 
tive use  of  radio  in  the  public  interest,"  Sec.  303(g), 
just  as  it  was  attempting  to  meet  that  obligation  in  1952 
when  it  first  established  a  Table  of  Allocations  govern- 
ing the  national  television  structure. 

D.  The  Commission's  CATV  Regulations  Are  Properly  De- 
signed lo  Minimize  Disruption  of  the  National  Television 
Structure  Which  Congress  Has  Approved. 

Television  broadcasting  was  a  3'oung  industry  in  the 
late  1940 's,  when  the  Conunission  inidertook  to  chart 
the  industry's  future.  AM  radio  had  developed  helter- 
skelter,  with  license  grants  made  essentially  on  an  ad 
hoc  "demand"  basis  with  little  effort  to  relate  any 
particular  application,  except  insofar  as  electrical  in- 
terference was  conceraed,  to  the  number  and  location 
of  radio  stations  that  were  in  existence  at  the  time  of 
the  application  or  that  could  come  into  existence  later. 
The  Commission  took  hold  of  television  at  an  early 
stage  and  developed  a  comprehensive  plan  under  which 
available  channels  were  to  be  allocated  to  different 
comnumities  and  areas.  The  allocation  was  designed 
to  satisfy,  "so  far  as  possible,"  two  different  public 
interest  goals — (1)  at  least  one,  and  preferably  more 
than  one,  off-the-air  service  for  "all  the  people  of 
the  United  States,"  and  (2)  local  or  area  television 
stations  for  as  many  conununities  as  possible,  ^lax- 
iunmi  fulfillment  of  the  first  goal  alone  would  suggest 
having  a  substantial  number  of  superpowerful  sta- 
tions in  a  handfid  of  strategically  located  cities,  and 
the  so-called  Du^Mont  plan  called  for  essentially  such 
a  channel  allocation  plan.    This  approach,  however,  was 
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thought  by  the  Commission  to  represent  too  great  a 
sacrifice  of  the  second  goal  (because  of  electrical  inter- 
ference problems) .  Local  and  area  stations  could  tailor 
their  progTanmiing — for  instance,  news  and  discussion 
of  local  or  regional  affairs — to  the  needs  and  interests 
of  the  people  in  the  communities  the  stations  served, 
thus  giving  those  people  both  national  and  locally 
oriented  progranmiing  instead  of  only  the  former.  The 
DuMont  plan  was  therefore  rejected.  Channel  alloca- 
tions were  made  with  an  eye  toward  a  balance  between 
the  tR'o  goals  described  above.  As  a  necessary  corol- 
lary, specified  limits  were  placed  upon  tower  heights 
and  transmitter  i^ower,  thus  "  establish [ing]  areas  or 
zones  to  be  served  by  any  stations,"  Sec.  303(h).~^  The 
Table  of  Allocations  adopted  in  1952  is  basically  the 
same  type  of  Table  in  use  today,  although  a  great  many 
small  changes  have  lieen  made  over  the  3^ears,  as  ex- 
perience was  acquired.'^  The  Conmiission's  approach 
was  sustained  in  court  against  precisely  the  same  kind 
of  argimients  as  are  made  in  the  Mission  brief,  pp.  40- 
42.  Lognnsport  Broadcasting  Corp.  v.  United  States, 
supra;  Peoples  Broadcasting  Co.  v.  United  States, 
supra. 

The  original  Table  contemplated  use  of  both  UHF 
and  VHF  channels.  By  1962,  there  were  500  VHF 
stations  on  the  air  (of  a  total  of  681  channels  allo- 
cated) but  only  103  UHF  (out  of  1,544  channels  allo- 
cated).   Thus,  93  per  cent  of  the  available  UHF  chan- 


22  See  Sixth  Report  on  Tele\nsion  Allocations,  1  R.R.,  Part  3, 
91 :599  (1952)  ;  47  C.F.R.  §  73.606(b). 

23  The  latest  version  of  tlie  Table,  adopted  in  the  Fifth  Report  in 
Docket  No.  14229,  released  Feb.  11,  1966,  provides  for  one  or  more 
television  channel  assignments  to  each  of  792  different  cities  in 
the  continental  United  States.    2  F.C.C.2d  527,  551  (1966). 
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nels  were  idle.  With  little  public  demand  for  "all- 
channel"  sets,  only  16  per  cent  of  television  receivers 
in  American  homes  in  1962  could  receive  UHF,  and 
only  6  per  cent  of  sets  produced  in  1961  could  do  so. 
H.R.  Rep.  No.  1559,  87th  Cong.,  2d  Sess.  2  (1962). 
The  House  Commerce  Committee  said : 

* '  If  the  American  people  are  to  have  the  chance 
to  enjoy  the  benefits  of  television  service  to  the  i 
fullest  degree,  then  a  major  portion  of  the  UHF  * 
channels  not  now  assigned  must  be  put  into  opera- 
tion."   (Ibid.) 

Congress  thereupon  took  the  extraordinary  step  of  '' 
enacting  the  "all-channel"  receiver  law,  which  en- 
abled the  Commission  to  require  all  television  sets 
shipped  in  interstate  commerce  (or  imported  from 
abroad)  to  be  capable  of  receiving  all  of  the  UHF  and 
VHF  television  broadcast  frequencies.  Act  of  July 
10,  1962,  76  Stat.  150,  adding  Sees.  303  (s)  and  330  to 
the  Comnumications  Act.  The  Conmiission  has  imple- 
mented the  statute  by  appropriate  regulations.  47 
C.F.R.§  15.65(a). 

The  all-channel  receiver  law^  represents  clear  con- 
gressional approval  of  the  policy  decisions  that  imder- 
lay  the  adoption  of  the  Table  of  Allocations.  The 
House  Conamittee  Report  declared  "the  goal"  to  be 

"a  commercial  television  system  which  will  (1) 
be  truly  competitive  on  a  national  scale  by  mak- 
ing jarovision  for  at  least  four  conmiercial  sta- 
tions in  all  large  centers  of  population;  (2)  pro- 
vide at  least  three  competitive  facilities  in  nil 
mediimi-sized  commimities;  and  (3)  permit  all 
communities  of  appreciable  size  to  have  at  least 
one  television  station  as  an  outlet  for  local  self- 
expression."     (Id.  at  3.) 
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The  committee  might  as  well  have  said  that  San  Diego 
was  not  to  be  a  part  of  the  Los  Angeles  television  mar- 
ket but  was  instead  to  have  as  many  San  Diego  tele- 
vision stations — at  least  four  commercial  stations — as 
the  available  audience  could  support.  The  Commis- 
sion has  voiced  the  fear  that  its  goals  and  the  goals  set 
forth  in  the  eonmiittee's  report  will  be  frustrated  if 
CATV  systems  are  permitted  to  transport  television 
signals  from  a  few  huge  metropolitan  areas  like  Los 
Angeles,  New  York,  and  Chicago  into  other  cities  and 
communities  throughout  the  United  States. 

Underlying  the  Commission's  concern  is  a  basic 
proposition  of  broadcasting  economics,  vis.,  that  a  sta- 
tion's revenues — and  hence  its  ability  to  survive  and  to 
offer  quality  progranmiing — is  a  direct  function  of  its 
audience.  If  all  the  peojDle  of  San  Diego,  for  example, 
could  view  all  the  San  Diego  and  Los  Angeles  stations, 
present  and  potential  San  Diego  stations  would  suffer 
a  sharp  reduction  in  their  audiences.  If  these  San 
Diego  stations  were  driven  off  the  air,  to  take  the  ex- 
treme case,  San  Diego  would  not  even  have  "at  least 
one  television  station  as  an  outlet  for  local  self-expres- 
sion," the  bare  minimum  contemplated  in  the  House 
Eeport  for  "all  comnnmities  of  appreciable  size."  If 
the  VHF  stations  survived  but  the  existing  and  future 
UHF  stations  did  not,  San  Diego  would  have  only 
three  English-language  stations,  one  of  them  broad- 
casting from  Mexico,  and  the  higher  prices  San  Die- 
gans  pay  for  television  sets  because  of  the  all-chainiel 
receiver  law  would  be  wasted.  Even  if  all  the  local  and 
area  stations  could  continue  to  operate,  the  audience 
fragmentation  would  almost  certainly  impair  the  qual- 
ity of  their  progranmiing  and  hinder  future  efforts  to 
improve  service  or  programming. 
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E.  Petitioners'  CATV  Systems  Are  Not  Mere 
"Master  Antennas." 

Petitioners  argue  that  if  the  Commission  needed  ex- 
press legislative  authorization  before  it  could  require 
that  television  sets  be  capable  of  receiving  all  channels, 
express  legislative  authorization  is  needed  before 
CATV  can  be  regulated  to  prevent  frustration  of  the 
national  television  goals.  Moreover,  say  petitioners, 
if  the  Conmiission  now  has  statutory  authority  to  issue 
the  CATV  rules  it  ipso  facto  has  authority  (a)  to  bar 
the  erection  by  individual  \iewers  of  "tall  receiving 
antennae,"  (b)  to  prevent  the  sale  in  San  Diego  of 
television  sets  "capable  of  receiving  Los  Angeles  tele- 
vision station  signals,"  and  (c)  even  to  issue  rules  "re- 
quiring television  viewers  to  tune  their  sets  only  to 
their  home  conmiunity  stations."  The  premise  of  this 
series  of  assertions  seems  to  be  that  petitioners'  CATV 
systems  are  merely  an  extension  of  the  home  receiver 
whose  only  pui'pose  is  to  improve  television  reception. 

This  "master  antenna"  argument  has  been  effec- 
tively laid  to  rest  not  only  by  the  Conmiission,  2  F.C.C. 
2d  at  780,  but  also  by  a  district  court.  In  United 
Artists  Television,  Inc.  v.  Fortniyhtlij  Corp.,  255  F. 
Supp.  177, 195  (S.D.N.Y.  1966),  a  case  involving  copy- 
right liability  of  CATV  systems,  the  court  said  flatly: 

"Defendant's  [CATV]  systems  are  not  passive 
antennas.  They  consist  of  sophisticated,  complex, 
extremely  sensitive,  highly  expensive  equi])ment, 
especially  constructed  and  designed  to  reproduce 
the  electromagnetic  waves  received  from  the  origi- 
nating television  station  and  to  propagate  and 
transmit  the  new  electromagnetic  waves  through 
an  elaborate  network  of  coaxial  cables.  The  term 
'passive'  signifies  a  device  which  does  not  add 
energy  to  any  of  the  signals  being  handled  by  the 
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system.  In  that  sense,  only  the  antenna  and  the 
cable  are  passive.  All  of  the  other  equipment, 
such  as  the  preamplifiers,  'Teletrol'  demodulators 
and  modulators,  WCON  converters,  'Channel 
Commanders'  and  line  and  distribution  amplifiers, 
used  by  defendant's  systems  at  various  times,  are 
active,  not  passive. 

"The  intensity  of  the  electromagnetic  waves  as 
received  at  defendant's  antenna  is  insufficient  to 
ena))le  them  to  travel  along  the  coaxial  cable  to 
the  subscribers  and  to  produce  an  acceptable  or 
viewable  picture  without  the  reproduction  of  tlie 
signals  received  on  new  locally  supplied  energy  at 
higher  intensity  by  defendant's  elaborate  elec- 
tronic equipment.  "^^ 

Unlike  CATV  systems,  people  watching  television  in 
their  living  rooms  are  not  engaged  in  communication 
by  wire,  nor  are  they  so  engaged  if  they  build  tall 
antennas  on  their  houses,  nor  are  television  set  manu- 
facturers so  engaged,  and  the  Connnission  neither 
possesses  nor  claims  the  power  to  regulate  either  view- 
ers or  manufacturers. 


2*  The  court  went  on : 

"The  dominant,  over-all  function  and  design  of  defendant's 
systems  at  all  times — regardless  of  the  individual  instruments 
or  specific  equipment  used  from  time  to  time — were  and  are 
aimed  at  the  objective  of  propagating  electromagnetic  energy 
for  tlie  purpose  of  transmitting  TV  progi-am  material  to  a  large 
number  of  subscribers,  who  are,  in  effect,  their  au.dience.  In 
view  of  the  foregoing  characteristics,  defendant's  systems  are, 
in  material  respects,  analogous  to  television  stations,  trans- 
lator and  repeater  stations. 

"Defendant's  systems  are  communication  systems  for  the 
reasons  that  they  were  designed  and  engineered  to,  and  do, 
convey  information  from  one  location  to  other  locations." 
255  F.  Supp.  at  196. 
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F.  The  Eighth  Circuit  Proceeding. 

Finally,  we  note  that  the  Second  Report  and  Order 
is  before  the  Court  of  Appeals  for  the  Eighth  Circuit 
for  review.-'  One  of  the  contentions  made  there  is 
that  the  Connnission  lacks  the  power  to  regulate  CATV 
systems  that  do  not  receive  signals  through  micro- 
wave radio  relay.  The  certified  index  to  the  record 
of  the  Commission  proceedings  leading  up  to  the  Sec- 
ond Beport  and  Order  is  also  in  the  Eighth  Circuit. 
That  record  contains  1,593  separate  items  totalling 
5,322  pages;  the  index  alone  is  105  pages  long.  Thus, 
to  the  extent  that  consideration  of  the  record  is  neces- 
sary to  review  the  Commission's  findings,  on  impact 
and  the  like,  in  support  of  its  power  to  adopt  the  CATV 
rules,  that  task  caunot  easily  be  performed  by  this 
Court.  Moreover,  under  the  reAaew  statute  under 
which  the  Eighth  Circuit  proceedings  were  brought, 
that  court  has  "exclusive  jurisdiction"  to  review  the 
validity  of  the  Second  Report  and  Order  upon  direct 
ap])eal  from  that  action.  5  U.S.C.  §  1039.  For  these 
reasons  the  Court  might  consider  that  it  need  do  no 
more  than  satisfy  itself  that  the  Commission  has  not 
"patently  traveled  outside  the  orbit  of  its  authority" 
by  determiniug  whether  the  alleged  lack  of  jurisdiction 
"is  apparent  on  the  face  of  the  order,"  cf.  FPC  v. 
Arizona  Edison  Co.,  194  F.2d  679,  685-86  (9th  Cir. 
1952).  In  this  connection,  intervenors  respectfully 
point  out  that  before  the  Second  Report  and  Order 
was  ado))ted  another  court  of  appeals  had  suggested 
that  the  Connnission  was  probably  empowered — if  not 
required — to  regulate  CATV  because  of  its  apparent 
impact  ujDon  tele^^sion  broadcasting.    Citizens  TV  Pro- 


-^  Midwest  Video  Corp.,  et  al.  v.  Uuited  States,  ct  ah,  Nos.  18,052, 
18,481,  18,482,  18,348. 
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test  Committee  v.  FCC,  supra,  348  F.2d  at  62-63.  More 
recently  the  same  court  held  that  the  Commission  is 
permitted  to  choose  to  regulate  GATV  systems  "as 
adjuncts  of  the  nation's  broadcasting  system"  rather 
than  as  conmaon  carriers,  noting  that  the  Commission's 
assertion  of  jurisdiction  in  the  Second  Report  and 
Order  "is  substantial  enough"  to  justify  its  refusal  to 
assert  conunon  carrier  jurisdiction  over  CATV.  Phila- 
delphia Television  Broadcasting  Co.  v.  FCC,  supra, 
359  F.  2d  at  284  and  n.  5. 

IV.    NEITHER    THE    ORDER    UNDER    REVIEW    NOR    THE    CATV 
RULES  VIOLATE  THE  FIRST  AMENDMENT. 

Petitioners  argue  that  the  CATV  rules  and  the  order 
under  review  are  uidawful  because  they  impose  a 
"prior  restraint"  on  petitioners'  "right"  to  carry  the 
television  signals  they  choose  to  carry,  in  violation  of 
the  First  Amendment."" 

We  need  not  stop  here  to  debate  the  abstract  question 
whether  CATV  systems  are  "entitled  to  the  protection 
of  the  First  Amendment."  Presumably  everyone  is  so 
entitled,  but  petitioners,  like  uewspaj)er  publishers, 
' '  are  engaged  in  business  for  profit  exactly  as  are  other 
businessmen  who  sell  food,  steel,  aluminum,  or  any- 
thing else  people  want,"  Associated  Press  v.  United 
Sta.tes,  326  U.S.  1,  7  (1945),  and  in  conducting  that 
business  they  are  subject  to  reasonable  and  proper  laws 
and  regulations.  Nor  is  it  of  use  to  debate  the  concept 
of  "prior  restraint";  we  will  assume  for  the  sake  of 


-« Althonji-li  the  argaunent  is  addressed  to  the  rules  generally, 
only  the  distant  signal  rules  and  policies  and  their  application  are 
involved  on  this  appeal.  The  order  under  review  does  not  require 
petitioners  to  cari-y  any  particular  television  station  or  to  afford 
any  station  non-duplication  treatment. 
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argument  that  whatever  "restraint"  has  been  imposed 
is  a  "prior"  restraint. 

The  Commission  has  conehided  that  people  in  cities 
like  San  Diego  will  in  the  long  run  be  better  off  with 
a  wider  choice  of  off-the-air  television  services.  It 
has  concluded  (tentatively,  at  this  preliminary  stage) 
that  unchecked  expansion  of  CATV  carrying  Los 
Angeles  signals  could  prejudice  that  goal — and  un- 
fairly, at  that.  Petitioners  merchandise  in  San  Diego 
the  Los  Angeles  signals  they  pluck  from  the  air  with- 
out the  permission  of  or  pajonent  to  the  originators  of 
those  signals ;  they  bring  to  San  Diego  many  programs 
that  have  been  purchased  by  San  Diego  area  stations 
for  exclusive  broadcast  in  San  Diego.  The  real  issue 
here  is  whether  the  Conmiission,  having  reached  the 
conclusions  it  reached,  has  abridged  free  speech — in 
the  constitutional  sense — by  luniting  CATV  acti\dties 
which,  to  quote  this  Court,  "could  be  described  as 
'  *  *  *  inconsistent  with  a  finer  sense  of  propriety  *  *  * ' 
..."  Cable  Vision,  Inc.  v.  KUTV,  Inc.,  335  F.2d  348, 
352  (9th  Cir.  1964). 

In  considering  this  question,  it  must  be  assumed  that 
the  Conmiission  has  jurisdiction  to  regulate  CATV 
and  that  it  has  properly  asserted  that  jurisdiction  in 
keeping  with  itvS  statutory  mandate  to  "encourage  the 
larger  and  more  effective  use  of  radio  in  the  public 
interest"  (Communications  Act,  § 303(g)),  "to  estab- 
lish areas  or  zones"  served  by  television  stations 
(§  303(h)),  to  "jirovide  a  fair,  efficient,  and  equitable 
distribution  of  radio  service"  to  each  of  the  several 
states  and  conmiuuities  (§  307(b)),  as  well  as  to  en- 
courage the  development  and  expansion  of  a  nation- 
wide system  of  television  service  provided  by  local  and 
area    television    stations — the    express    congressional 
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policy  underlying  the  enactment  of  the  all-channel  re- 
ceiver legislation. 

As  we  have  shown  above,  the  Table  of  Allocations, 
with  its  associated  limits  on  power  and  tower  height 
of  television  stations,  has  long  governed  the  location 
and  service  areas  of  television  stations.  The  multiple 
ownership  rules  and  duopoly  and  concentration  rules 
have  long  controlled  the  niunber  and  location  of  tele- 
vision stations  which  an  entity  may  own  or  control  and 
the  extent  to  which  the  signals  of  its  stations  may  be 
extended.  The  rules  and  policies  with  respect  to  the 
operation  of  so-called  satellite  stations  and  trans- 
lator stations  also  limit  the  extension  of  the  signals 
and  hence  of  the  programs  of  particular  stations.  None 
of  these  Conmiission  rules  or  policies  is  subject  to  First 
Amendment  challenge  on  the  ground  that  it  limits  the 
range  of  the  signals  of  tele'sdsion  stations.  Cf.  National 
Broadcasting  Co.  v.  United  States,  supra,  319  U.S.  at 
226-227.  No  such  rule  or  order  has  ever  been  struck 
down  on  First  Amendment  grounds.  Certainly  it  is 
clear  that  a  CATV  system  has  no  greater  rights  under 
the  Constitution  to  extend  the  signal  of  a  broadcast 
station  than  the  station  itself  has.  When  the  Com- 
mission determines  that  a  CATV  system  may  not 
transmit  the  signals  of  a  television  station  it  is  not 
regulating  program  content.  It  is  merely  determining 
where  and  under  what  circumstances  the  signals  of 
those  stations  may  be  carried.  This  is  precisely  what 
the  Commission  does  with  television  stations.  The 
FCC  is  not  required  in  the  name  of  free  speech  to 
allow  the  stations  in  Los  Angeles  to  operate  satellite 
television  stations  and  translators  in  San  Diego  and 
throughout  the  United  States  for  the  purpose  of  hav- 
ing their  signals  transmitted  nationwide. 
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Petitioners  argue  that  Commissiou  regulation  of 
communications  is  justified  only  by  the  "scarcity  of 
radio  frequencies,"  and  that,  since  petitioners'  CATV 
systems  do  not  use  "radio  frequencies,"  they  cannot 
constitutionally  be  regulated.  The  premise  of  the 
argument  is  not  sound.  If  "scarcity  of  radio  fre- 
quencies" were  the  only  excuse  for  regulation  of  com- 
munications, a  great  deal  of  long  standing — and 
obviously  valid — regulation  would  be  unconstitutional. 
For  example,  by  virtue  of  Section  214  of  the  Act  the 
Conmiission  possesses — and  exercises — the  power  to 
limit  or  prohibit  the  expansion  of  telephone  and  tele- 
graph communication  services  into  new  geographic 
areas.  Similarly,  under  Section  605  no  one  who  has 
received  any  interstate  or  foreign  connnunication  by 
wire  or  radio — other  than  radio  broadcasts — may  re- 
transmit such  communication  other  than  through  au- 
thorized communications  channels,  and  no  one  may 
intercept  any  such  connnunication  and  divulge  its 
contents  without  being  authorized  by  the  sender.  See 
Benanti  v.  United  States,  355  U.S.  96  (1957);  United 
States  V.  FuUer,  202  F.  Supp.  356  (N.D.  Cal.  1962). 
In  neither  of  these  situations  can  there  be  any  argu- 
ment that  Congi-ess  is  without  power  to  regulate  merely 
because  "speech"  is  involved,  and  yet  these  statutory 
provisions  are  not  based  upon  "scarcity  of  radio  fre- 
quencies.""   Moreover,  the  principal  case  petitioners 


^^  Federal  powers  to  refjulate  interstate  "transmission  of  in- 
telligrence"  can  be  traced  baek  at  least  100  years,  long  before  there 
was  radio  and  a  "scarcity  of  ra<lio  freqneneies,"  and  those  powers 
"are  not  confined  to  the  instrumentalities  of  commerce  .  .  .  known 
or  in  use  when  the  Constitntion  was  adopted,  but  they  keep  pace 
with  the  profrres,s  of  the  country,  and  adapt  themselves  to  the  new 
developments  of  time  and  circumstances."  Pensacola  Tel.  Co.  v. 
Western  Union  Tel.  Co.,  96  U.S.  (6  Otto.)  1,  9  (1877). 
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rel.y  ou,  National  Broadcasting  Co.  v.  United  States, 
supra,  squarely  rejects  the  underlying  assumption  of 
petitioners'  argument.  The  Court  said  that  it  could 
not  "regard  the  Conmiission  as  a  kind  of  traffic  officer, 
policing  the  wave  lengths  to  prevent  stations  from  in- 
terfering with  each  other."    319  U.S.  at  215. 

Petitioners'  reliance  on  the  state  court  decision  in 
Weaver  v.  Jordan,  411  P.2d  289  (Calif.  1966),  cert, 
denied,  385  U.S.  —  (1966),  is  entirely  misplaced. 
There  is  not  here,  as  there  was  there,  "a  complete  ban 
of  exj^ression  and  communication  through  a  specified 
mediimi,"  411  P.2d  at  295.  The  state  statute  the  court 
struck  dowai  there  totally  prohibited  subscription  tele- 
vision in  California,  whether  by  closed  circuit  cable 
or  through  the  air.  Here,  by  contrast,  are  rules, 
policies  and  an  order  expressly  grounded  in  public 
interest  findings  by  the  Federal  agency  which  is  given 
the  primary  responsibility  for  regulation  of  the  com- 
munications industry  in  the  public  interest.  The 
Weaver  decision  itself  noted  that  "the  practices  or 
business  of  the  various  media  of  expression  or  of  those 
disseminating  their  beliefs  or  ideas  may  be  regiilated 
or  taxed  in  a  reasonable  or  nondiscriminatory  man- 
ner," 411  P. 2d  at  297,  and  it  distinguished  the  "sweep- 
ing suppression"  of  subscription  television  accom- 
plished by  the  act  involved  there  with  the  rules  upheld 
in  National  Broadcasting  Co.  v.  United  States,  supra, 
which  were  designed  "to  avoid  practices  which  would 
hinder  growth  of  new  networks  and  would  deprive  the 
listening  public  in  many  areas  of  service  and  would 
deprive  local  stations  of  much  of  their  choice  of  pro- 
grams," 411  P.2d  at  298-99. 
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CATV  systems  are  engaged  in  interstate  eommnni- 
cation  by  wire  and  by  radio.  They  are  an  integral  part 
of  the  television  broadcast  system.  They  are  suljjeet 
to  direct  regulation  by  the  FCC.  The  Commission  is 
required  to  exercise  its  regulatory  powers  to  further 
the  "public  interest"  in  "the  larger  and  more  effec- 
tive use  of  radio,"  Section  303(g).  "The  interest  of 
the  listening  public  in  better  and  more  effective  service 
is  paramount."  Carter  Mountain  Transmission  Corp. 
V.  FCC,  supra,  321  F.2d  at  362.  Indeed,  the  distant 
signal  rules  are  expressly  designed  to  advance  true 
freedom  of  speech — the  freedom  of  all  the  people,  rich 
and  poor,  urban  and  rural,  to  be  exposed  to  the  widest 
possible  variety  of  both  national  and  local  news,  view- 
points and  entertainment.  In  the  expert  judgment 
of  the  FCC  that  freedom — and  the  correlative  right  of 
broadcasters  to  pre.«;ent  the  news,  viewpoints  and  enter- 
tainment— would  be  injured  by  unchecked  development 
and  expansion  of  CATV  carrying  distant  signals.  For 
this  Court  to  strike  downi  distant  signal  regulation  on 
First  Amendinent  gi-ounds  would  require  the  Court 
to  conclude  that  the  Connnission's  judgment  was  totally 
arbitrary  and  unreasonable.  Intervenors  respectfully 
suggest  that  the  Court  should  not  and  cannot  reach 
such  a  conclusion.  Cf.  Associated  Press  v.  United 
States,  supra,  326  U.S.  at  20 : 

"It  would  be  strange  indeed,  however,  if  the  grave 
concern  for  freedom  of  the  press  which  prompted 
adoption  of  the  First  Amendment  should  be  read 
as  a  conunand  that  the  government  was  without 
power  to  ]irotect  that  freedom.  The  First  Amend- 
ment, far  from  providing  an  argument  against 
application  of  the  Sherman  Act,  here  provides 
powerful  reasons  to  the  contrary.  That  Amend- 
ment rests  on  the  assumption  that  the  widest  possi- 


53 

ble  dissemination  of  iuformatiou  from  diverse  and 
antagonistic  sources  is  essential  to  the  welfare  of 
the  public,  that  a  free  press  is  a  condition  of  a 
free  society  ....  Freedom  of  the  press  from  gov- 
ernmental interference  under  the  First  Amend- 
ment does  not  sanction  repression  of  that  freedom 
by  private  interests." 

V.  ADOPTION  OF  SECTION  74.1109  DID  NOT  VIOLATE  SECTION  4 
OF  THE  ADMINISTRATIVE  PROCEDURE  ACT. 

Petitioners  argue  that  Section  74.1109,  which  au- 
thorizes the  interim  order  being  reviewed  here,  is  illegal 
because  it  was  adopted  without  observance  by  the  Com- 
mission of  the  requirements  of  Section  4  of  the  Ad- 
ministrative Procedure  Act.  It  is  asserted  that  there 
was  no  notice  that  such  a  rule  might  be  adopted  and 
that  petitioners  were  deprived  of  the  opportunity  to 
"present  argimients  in  opposition"  to  its  adoption. 

This  contention  can  and  should  be  rejected  because, 
in  all  the  volmmnous  pleadings  filed  by  petitioners 
below,  this  issue  was  not  raised  in  the  proceeding  be- 
fore the  Connnission.  See  Section  405  of  the  Com- 
munications Act.  Nor  does  it  appear  in  the  petition 
for  reconsideration  of  the  rules  and  the  Second  Report 
and  Order  filed  by  Mission,  which  is  now  pending  be- 
fore the  Commission,  or  in  the  "Statement  of  Posi- 
tion" (R.  363-76),  filed  by  Southwestern  in  this  pro- 
ceeding, which  the  Commission  is  considering  in 
connection  with  the  petitions  for  reconsideration  (R. 
583). 

The  contention  is  also  lacking  in  merit,  apart  from 
its  lack  of  timeliness.  The  fact  that  petitioners  still 
have  not  made  to  the  Commission  any  of  the  "argu- 
ments in  opposition"  to  Section  74.1109  which  they 
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claim  they  were  illegally  denied  the  chauce  to  make 
shows  that  this  eontentiou  is  an  empty  abstraction. 

In  the  Notice  of  Inquiry  and  Notice  of  Proposed 
Ride  Malting,  1  F.C.C.  2d  453,  issued  April  23,  1965, 
the  Commission  divided  the  CATV  rule  making  into 
two  parts.  Part  I  was  to  be  expedited  and  would  deal, 
insofar  as  relevant  here,  with  interim  solutions  to  the 
distant  signal  problem  while  the  longer  range  inquiry 
in  Part  II  was  underway.  The  Notice  expressly  "put 
all  persons  who  now  operate  or  who  propose  to  operate 
CATV  systems  on  notice  that  CATV  operations  may 
be  subject  to  Commission  regulation  of  the  nature  indi- 
cated, whether  microwave  is  used  or  not."  1  F.C.C. 2d 
at  477.  The  nature  of  these  proposed  rules  had  been 
indicated  in  earlier  portions  of  the  Notice.  The  Com- 
mission invited  comment  on  possible  measures  to 
govern  the  "conditions  under  which  CATV  should  be 
permitted  to  operate  in  areas  [like  San  Diego]  with 
potential  for  independent  stations."  In  the  interim, 
applications  for  microwave  facilities  to  relay  television 
signals  to  CATV  systems  in  such  areas  would  not  be 
granted  without  "a  clear  and  full  showing  that  in  the 
particular  circumstances  a  grant  would  not  pose  a 
substantial  threat  to  the  development  of  independent 
UHF  service  in  the  area."  Comments  were  also  in- 
vited on  an  interim  proposal  to  apply  the  same  policy 
to  non-microwave  CATV  systems.  An  example,  but 
only  an  example,  of  this  proposal  was  a  rule  prohil)iting 
extension  of  the  signal  of  a  television  station  beyond 
its  Grade  B  contour  into  an  area  with  potential  for  in- 
dependent stations  without  the  showing  microwave  ap- 
plicants would  have  to  make.    1  F.C.C.2d  at  471-72. 

The  Association  of  Maximimi  Service  Telecasters, 
Inc.  ("MST"),  which  had  been  one  of  the  early  pro- 
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pouents  of  direct  FCC  regulation  of  CATV,  filed  "Part 
I"  conunents  regarding  this  proposal.  Its  comments 
received  wide  publicity.  MST  urged  that  the  Conunis- 
sion  adopt  two  kinds  of  interim  rules  to  deal  with  the 
importation  of  distant  signals.  First,  MST  proposed 
a  general  prohibition  on  CATV  extension  of  stations' 
signals  beyond  their  Grade  B  contours  except  in  par- 
ticular limited  circumstances.  Second,  because  the 
Grade  B  contour  did  not  appropriately  define  a  distant 
signal  for  purposes  of  the  policy  behind  the  distant 
signal  regulation,  MST  proposed  that  the  Commission 
establish  procedures  to  limit  CATV  importation  of 
signals  from  one  market  into  another,  in  appropriate 
circmnstances,  even  where  the  system  operated  within 
the  Grade  B  contours  of  the  stations  in  the  distant 
market."** 

Intervenor  Midwest  also  filed  comments  in  the  rule 
making  i^roceeding.  Midwest  focused  sharply  on  the 
fact  that  CATV  systems  in  the  San  Diego  area  were 
carrying  the  signals  of  Los  Angeles  stations  and  showed 
that  if  the  practice  were  permitted  to  continue  and 
increase  the  result  would  threaten  existing  and  pro- 
posed television  broadcast  service  in  the  San  Diego 
area.  Midwest's  conunents  also  incorporated  by  refer- 
ence the  comments  of  MST,  of  which  Midwest's  San 
Diego  station  is  a  member,  and  proposed  that  the  Com- 
mission's interim  distant  signal  rules  be  applicable  as 
of  April  23,  1965.-'' 

Thus  there  was  clear  notice  in  the  comments  of  pro- 
posed interim  rules  that  would  limit  or  prohibit  the 
carriage  of  Los  Angeles  signals  by  petitioners'  CATV 


2«  Relevant  excerpts  from  the  MST  comments  are  reproduced 
in  the  Appendix. 

28  Mdwest  's  comments  are  also  excerpted  iu  the  Appendix. 
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systems  in  the  San  Diego  area,  either  by  a  general 
prohibitory  rule  applicable  to  carriage  of  non-Grade 
B  signals  or  by  special  procedures  relating  to  carriage 
of  signals  from  other  markets  whether  or  not  they 
were  Grade  B  signals.  And  Midwest  expressly  pro- 
posed that  the  rule  be  applicable  as  of  April  23,  1965. 
This  put  petitioners  on  notice  that  the  Conunission 
might  by  rule  direct  any  new  system  starting  opera- 
tions after  that  date  to  discontinue  operating;  also, 
any  substantial  expansion  of  an  existing  system  after 
April  23  would  be  required  to  cut  back  to  conform  to 
the  rule.  The  interim  rules  and  policies  actually 
adopted  in  the  Second  Beport  and  Order  were  less 
stringent  than  these  proposals. 

Notice  of  a  counter-proposal  made  by  a  participant 
in  a  rule  making  proceeding  is  notice  within  the  mean- 
ing of  the  Acbninistrative  Procedure  Act.  Owoishoro 
on  the  Air,  Inc.  v.  United  States,  262  F.2d  702  (B.C. 
Cir.  1958),  cert,  denied,  360  U.S.  911  (1959).  More- 
over, petitioner  Trans-Video  had  actual  notice  of  the 
Midwest  comments,  for  it  filed  comments  expressly 
replying  to  them.^"  Thus,  wholly  apart  from  the  fact 
that  similar  proposals  were  later  made  by  MST  and 
Midwest  in  their  so-called  Part  II  counnents,  which 
were  also  before  the  Conmiissiou  while  it  was  con- 
sidering the  rules  ultimately  adopted  in  the  Second 
Report  and  Order,  petitioners  had  notice  of  proposed 
rules  that  were  more  stringent  than  the  rules  the  Com- 
mission adopted.  Nor  can  petitioners  complain  that 
the  rules  are  not  labelled  "interim"  rules.  This  too 
is  a  formalistic  objection  devoid  of  all  substance.    All 


**  Trans- Video  is  the  parent  of  petitioners  Jlission  and  Pacific 
and  operates  their  CATV  systems.  It  also  operates  the  CATV 
system  owned  by  petitioner  Southwestern. 
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rules,  whether  "interim"  or  "final,"  are  subject  to 
change,  and  the  Commission  expressly  said  the  CATV 
rules  will  be  revised  or  terminated,  as  further  experi- 
ence indicates.    2  F.C.C.2d  at  786. 

Section  4(a)  of  the  Administrative  Procedure  Act 
requires  that  the  notice  of  proposed  rule  making  in- 
clude "either  the  terms  or  substance  of  the  proposed 
rule  or  a  description  of  the  subject  and  issues  in- 
volved." This  provision  must  be  interpreted  in  prac- 
tical, not  abstract,  terms.  "Surely  every  time  the 
Conmiission  decided  to  take  account  of  some  additional 
factor  it  was  not  required  to  start  the  proceedings  all 
over  again.  If  such  were  the  rule  the  proceedings 
might  never  be  terminated."  Logansport  Broadcad- 
ing  Co.  v.  United  States,  210  F.2d  24,  28  (D.C.  Cir. 
1954) ;  see  CAB  v.  State  Airlines,  Inc.,  338  U.S.  572 
(1950) ;  Chicago  St.  P.  M.  cO  0.  By.  v.  United  States, 
322  U.S.  1  (1943) ;  Florida  Economtj  Advisory  Council 
V.  FPC,  251  F.2d  643,  648  (D.C.  Cir.  1957),  cert,  de- 
nied, 356  U.S.  959  (1958) ;  City  of  Dallas  v.  CAB,  221 
F.2d  501,  504  (D.C.  Cir.  1954),  cert,  denied,  348  U.S. 
914  (1955).  Even  without  regard  to  the  proposals  of 
MST  and  Midwest,  petitioners'  argument  should  be 
rejected,  for  the  Notice  was  "as  specific  as  the  Com- 
mission could  have  made  it  at  the  time."  Wilson  cf- 
Co.  V.  United  States,  335  F.2d  788,  795  (7th  Cir.  1964), 
cert,  denied,  380  U.S.  951  (1965).  The  Commission 
was  not  required  to  allow  the  public  interest  to  suffer 
through  more  delay  in  adopting  CATV  rules. 

CONCLUSION 

The  order  under  review  was  within  the  Conmiis- 
sion's  power  to  issue.  It  is  adequately  supported  by 
proper  findings.    The  CATV  rules  on  which  the  order 
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is  based  are  also  within  the  Commission's  statutory 
authority  and  neither  the  rules  nor  the  order  contra- 
venes the  Frst  Amendment.  Finally,  Section  7-4.1109 
does  not  violate  Section  4  of  the  Administrative  Pro- 
cedure Act. 

Accordingly,  the  order  should  be  affirmed. 

Respectfully  submitted, 

Ernest  W.  Jennes 
Charles  A.  Miller 
John  E.  Vanderstar 
Covington  &  Burling 
701  Union  Trust  Building 
Washington,  D.  C.     20005 

Attorucijs  for  Intervenors 
Midwest  Television,  Inc. 
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Jack  0.  Gross  (KJOG(TV)), 

mid 
San  Diego  Telecasters,  Inc. 
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Miller  &  Sptegelman 
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220  Montgomery  Street 
San  Francisco,  California    94104 
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United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

John  E.  Vanderstar 


59 

APPENDIX 

Excerpts  from  Commenls  of  Association  of  Maximum  Service 
Telecasters,  Inc.,  submitted  on  July  26,  1965,  to  the  Federal  Communi- 
cations Commission  in  "Part  I"  of  the  rule  making  proceeding  in 
Docket  Nos.  14895,  15233  and  15971: 


C.  Effective  Interim  Rules  Should  be  Established  Immediately 
and  They  Should  Apply  to  Franchised  and  Operating,  as 
Well  as  Prospective,  CATV  Systems. 

100.  The  surge  of  CATV  activity  wliicli  we  have  described 
has  continued  unabated  notwithstanding  tlie  Commission's 
actions  of  April  23,  its  statement  to  local  franchising  au- 
thorities in  paragraph  50  of  the  April  23  Notice  of  Inquiry 
that  they  should  proceed  with  caution  and  its  warning  to 
all  existing  and  prospective  CATV  oi)erators  in  paragraph 
65  of  the  Notice  that  CATV  operations  may  be  subject  to 
comprehensive  regulation.  Indeed,  MST  laiows,  and  as- 
serts without  fear  of  contradiction,  that  various  CATV 
interests  since  April  23  have  been  urging  local  authorities 
to  grant  franchises  as  fast  as  possible  before  the  Commis- 
sion issues  further  rules.  Since  April  23,  CATV  applica- 
tions have  lieen  filed  in  at  least  350  communities  and  granted 
in  more  than  200  communities.  {Television  Digest  CATV 
Activity  Addenda,  April  26- July  19,  1965). 

101.  The  need  for  iimnediate  implementation  of  interim 
procedures  to  produce  order  out  of  chaos  is  clear  and  com- 
pelling. Hence,  MST  strongly  supports  the  immediate 
adoption  of  intermi  rules,  applicable  to  cdl  CATV  systems, 
designed  to  ensure  that  CATV  does  not  jeopardize  the 
growth  and  development  of  free  television  broadcast  serv- 
ice pending  adoption  of  effective  long-range  regulations 
to  govern  CAl^V. 

102.  There  are  a  number  of  considerations  which  per- 
suasively point  to  the  nature  and  scope  of  the  relief  which 
is  required.  First,  UHF  development  is  important,  re- 
gardless of  the  size  of  the  market.  Second,  UHF  develop- 
ment is  important,  whether  it  will  provide  additional  tele- 
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vision  service  to  a  vast  metropolis  or  whether  it  will 
provide  the  first  television  service  to  a  small  city,  or 
whether  it  will  provide  service  to  rural  areas.  Third,  para- 
graph 49  of  the  Notice  of  Inquiry  focuses  on  CATV 
activity  in  communities  to  which  UIIF  channels  are  as- 
signed and  not  on  the  entire  service  areas  of  present  and 
potential  stations.  Moreover,  paragraph  49  appears  to 
focus  unduly  on  a  showing  by  a  particular  CATV  system 
as  to  the  effect  of  the  operations  of  that  system  in  the 
particular  cormnunity  in  (juestion  on  the  maintenance  and 
development  of  UHF  service.  But,  to  attempt  to  deter- 
mine whether  the  importation  of  distant  signals  by  a 
single  CATV  system  in  a  single  community  would  pose  a 
substantial  threat  to  UHF  television  broadcast  service 
without  regard  to  the  total  numbei-  of  CATV  systems 
operating,  franchised  or  for  which  applications  are  pend- 
ing or  with  respect  to  Avhieh  there  is  other  evidence  of 
CATV  activity  within  the  entire  service  area  of  a  given 
existing  or  prospective  station  is  to  approach  the  situation 
with  bliiulers.  The  effect  of  any  one  system  can  be  mini- 
mal, while  as  Mr.  Frederick  Ford  put  it  so  cogently  (see 
paragraph  91  above),  the  total  impact  would  be  such  that: 
"Ultimately,  the  ability  of  the  station  to  adequately  serve 
the  pu])lic  or  even  to  survive  could  become  questionable." 
Fuurih,  what  is  involved  here  is  an  infcrim  i)olicy.  As  the 
Commission  put  it,  its  "responsibilities  are  not  discharged 
...  by  waiting  'until  the  bodies  pile  up'  "  before  recogniz- 
ing that  a  problem  exists  and  doing  something  about  it 
(FCC  G.')-3:!r),  para.  4S(3)).  While  the  Conmiission  is  de- 
ciding, as  it  will  in  the  subsequent  stages  of  these  proceed- 
ings, what  comprehensive  regulations  are  required  of 
CATV,  it  has  no  alternative  but  to  nuike  sure  that  the 
house  does  not  burn  down  before  the  fire  engine  is  built. 

103.  The  most  direct  and  effective  interim  rule  would 
provide  that,  while  the  Commission  is  proceeding  with  the 
formulation  of  its  final  rules  to  deal  comprehensively  with 
long-range  CATV  regulation,  no  CATV  system  shall  be 
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permitted  to  extend  the  signal  of  any  television  broadcast 
station  beyond  its  Grade  B  contour  except  upon  a  clear 
and  full  shoAV-ing  (a)  that  there  are  special  circumstances, 
for  example,  that  the  conmiunity  is  remote  and  isolated 
and  does  not  have,  and  cannot  be  expected  to  receive  in 
the  future,  direct  off-the-air  local  or  area  television  serv- 
ice; and  (b)  that  the  operation  of  the  CATV  system,  taken 
together  with  the  operations  of  all  other  CATV  systems 
operating  or  franchised  or  which  are  being  proposed  in  the 
area  in  question,  would  not  pose  a  substantial  threat  to  the 
maintenance  or  the  expansioii  of  any  existing  UHF  station 
or  the  development  of  new  UHF  service  in  the  area.  For 
the  purposes  of  this  rule,  in  all  situations  the  coverage 
of  a  UHF  station,  existing  or  potential,  should  be  treated 
as  if  the  station  v\'ere  operating  with  the  maximimi  facili- 
ties permitted  by  the  rules  of  the  Commission.  Such  an 
approach  to  coverage  would  encourage  both  the  improve- 
ment of  existing  UHF  facilities  and  the  use  of  maximum 
facilities  by  potential  new  UHF  stations. 

104.  The  foregoing  rule  should  be  made  effective  im- 
mediately upoii  its  publication^  and  should  be  made  appli- 
cable to  all  CATV  systems  proposed  on  or  after  April  23, 
1965,  the  date  of  the  release  of  the  Commission's  First 
Report  and  Order  and  its  Notice  of  Inquiry  and  Notice  of 
Proposed  Rule  Making.  Any  CATV  system  which  has 
commenced  construction  or  operations  or  which  was  in 
existence  prior  to  April  23  but  which  has  substantially 
expanded  its  lines  or  the  number  of  its  subscribers  in  the 
community  in  question  or  has  increased  the  number  of 
stations  carried  since  April  23  should  be  required  to  modi- 
fy its  operations  to  the  extent  necessary  to  bring  it  into 
conformance  with  the  interim  I'ule.     Such  action  by  the 


1  Section  4(c)  of  the  Administrative  Procedure  Act  provides  that  any  rule 
issued  by  an  administrative  agency  may  be  made  effective  as  of  the  date  of 
its  publication  ' '  upon  good  cause  found  and  published  mth  the  rule ' '.  In 
view  of  the  urgency  of  the  situation,  the  Commission  clearly  has  good  cause 
to  make  the  rule  effective  as  soon  as  possible. 
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Commission  is  ontiroly  roasonable  in  li(;:ht  of  its  admoni- 
tion in  the  Notice  of  Inquiry  to  all  existing  and  prospective 
CATV  operators: 

'*[W]e  believe  it  appropriate,  as  reqnested  by  one  of 
petitioners,  to  put  all  persons  who  now  operate  or 
who  propose  to  operate  CATV  systems  on  notice  that 
CATV  operations  may  be  subject  to  Commission  regu- 
lation of  the  nature  indicated,  whether  microwave  is 
used  or  not."     (FCC  G5-334,  para.  65). 

In  this  connection,  it  should  be  noted  that  variolas  aspects 
of  the  regulations  indicated  l)y  the  Conmiission  go  further 
than  is  proposed  here.  Paragraphs  51,  52  and  5.3  of  the 
Notice  of  Inqi(ir}i  dealt  ^vith  general  and  final  rules  on  the 
extension  of  television  signals  by  CATV  as  well  as  so- 
called  ' '  leap-frogging". 

105.  An  alteraative  but  much  less  .satisfactory  approach 
in  view  of  the  CATV  activity  since  April  23  would  be  to 
apply  the  iutcriui  luh-  (a)  to  all  CATV  systems  which 
become  operative  on  or  after  the  publication  of  the  rule, 
regardless  of  the  date  of  franchise,  and  (b)  to  any  CATV 
system  operating  on  the  date  of  publication  of  the  rule 
which  thereafter  substantially  expands  its  lines  or  the  num- 
ber of  its  subscribers  or  which  increases  the  nmiiber  of 
stations  carried. 

106.  Tn  any  event,  whatever  the  timing,  the  Commission 
should  make  clear  that  to  the  extent  it  does  not  reipiire 
any  existing  system  to  cut  back  operations  which  aic  in- 
consistent with  the  interim  rule,  the  Commission  does  not 
thereby  intend  in  any  way  to  extend  any  "grandfather" 
rights  to  such  CATV  systems  and  that  such  operations  will 
be  subject  to  modification  or  curtailment  as  may  be  re- 
quired by  the  final  rules  adopted  by  the  Commission. 
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IV.  The  Commission  Should  by  Special  Rules  Provide 
Summary  Procedures  to  Handle  Requests  for  Other 
or  Different  Treatment  Than  Provided  for  in  the 
Rules. 

10!).  The  Commission  should  adopt  a  specific  rule  pro- 
vidine;  for  summary,  iiou-heariua;,  procedures  to  handle 
claims  for  exceptions  from  any  particular  provision  of  the 
CATV  rules  and  to  handle  requests  for  other  or  different 
treatment  than  is  provided  for  in  the  rules,  including;  the 
carriage,  non-duplication  and  interim  UHP  rules.  Such 
procedures  would,  for  exam])]e,  allow  a  party  to  whom  the 
rules  directly  apply  to  seek  a  special  exception  from  the 
rules  or  other  special  relief  upon  a  showing  of  special  cir- 
cumstances or  conditions  justifying  such  treatment  and 
would  allow  any  other  party  affected  by  the  rules  to  obtain 
an  exception  or  special  relief  upon  a  similar  showing. 

110.  In  its  Notice  of  Further  Proposed  Rule  Malung  and 
Notice  of  Proposed  Ride  MaMng  in  Docket  Nos.  14S95  and 
15233,  the  Commission  proposed  adoption  of  specific  pro- 
cedures whereby  a  party  could  seek  special  relief  by  show- 
ing that  provisdons  of  the  then  proposed  OATV  rules 
should  not  apply  in  the  particular  circumstanoes  of  the  case 
(FCC  63-1128,  paras.  10-11  and  proposed  Sections  11.557 
and  21.711).  However,  in  its  First  Report  and  Order  the 
Commission  has  deleted  these  proposed  provisions,  stating: 

"The  Communications  Act  and  our  normal  rules  pre- 
scribe the  procedures  to  be  followed  in  considering 
applications  for  permits,  licenses  and  other  authoriza- 
tions. Further,  Ave  have  provided  generally  for  the 
consideration  of  requests  for  waiver  of  any  rule.  (See 
Section  1.3  of  the  Rules.)"     (FCC  65-335,  para.  155). 

However,  neither  existing  procedures  under  the  Act  and 
the  Commission's  normal  rules  relating  to  applications  nor 
the  general  waiver  provision  are  adequate. 
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111.  The  present  procedures  for  considerhig  applications 
for  permits,  licenses  and  other  authorizations  would  at  the 
most  only  be  applicable  in  the  case  of  applications  for 
microwave  authorizations  intended  to  serve  CATV  systems. 
Since  the  C'onunissiou  has  not  assorted  any  "general  licens- 
ing authority  over  CATV  systems,  these  procedures  would 
not  be  applicable  directly  to  CATV  systems  themselves  and 
the  Commission  is  proceeding  to  regulate  CATV  systems 
directly. 

112.  Xor  does  Section  1.3  of  the  existing  rules  afford  an 
adequate  procediire.  This  provision  relates  solely  to  the 
waiver  of  a  rule.  At  best,  it  is  doubtful  that  any  party 
other  than  one  to  whom  a  rule  is  directed  could  request 
such  a  waiver.  Thus,  it  is  ((uestionable  whether  a  local 
broadcast  station,  for  example,  could  seek  the  waiver  of 
a  rule  which  required  or  allowed  a  CATV  system  to  carry 
the  signal  of  another  station  in  lieu  of  its  signal.  More- 
over, even  if  it  could  do  so,  it  is  difficult  to  see  how  the 
relief  would  be  adequate  since  Section  1.3  does  not  appear 
to  contemplate  anything  other  than  a  waiver  or  a  uon- 
application  of  the  rule  in  question,  whereas  affirmative 
relief  may  be  required.  For  example;  the  Conmiission 
recognizes  that,  with  respect  to  its  system  of  priorities 
among  stations  as  to  carriage  and  non-duplication,  it  may 
be  necessary  to  "allow  appropriate"  relief  upon  the  basis 
of  a  showing  by  one  station  that  its  signal  should  be 
afforded  priority  of  treatment  by  the  CATV  system  over 
the  signals  of  another  station  which  provides  a  calculntod 
signal  of  equal  or  even  higher  grade  (FCC  65-335,  paras. 
91(c)  and  99,  n.  55). 

113.  For  .such  reasons,  a  procedure  should  be  established 
by  specific  rule  under  which  any  party  affected  by  the 
CATV  rules  could  seek  an  exception  or  other  appropriate 
special  relief  or  treatment.  We  emphasize,  however,  that 
the  procedures  established  for  this  purpose  should  require 
adequate  notice  to  all  interested  parties,  but  should  be 
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summary  in  nature  and  should  be  confined  to  written  sub- 
missions by  the  parties  concerned,  except  where  the  Com- 
mission conchides  that  more  is  required  in  any  particular 
situation.  Burdensome  and  time-consuming  evidentiary 
hearings  on  these  matters  as  a  matter  of  course  would  not 
serve  the  pul)lic  interest  and,  moreover,  are  not  necessary 
in  order  to  provide  effective  relief  where  relief  isi  appro- 
priate. 


Excerpts  from  Comments  of  Midwest  Television,  Inc.,  submitted  on 
July  26,  1965,  to  the  Federal  Communications  Commission  in  "Part  I" 
of  the  rule  making  proceeding  in  Docket  Nos.  14895,  15233  and  15971: 


4.  By  its  actions  of  April  2.S,  the  Commission  has  taken 
a  first  major  step  forward  in  developing  comprehensive 
regulations  to  deal  with  the  CATV  problem.  With  certain 
exceptions,  noted  herein.  Midwest  supports  the  Commis- 
sion's actions.  Contemporaneously  with  the  filing  of  these 
Comments  by  Midwest,  the  Association  of  Maximum  Serv- 
ice Telecasters  (MST),  of  which  Midwest  stations  WCIA 
and  KFMB-TV  are  members,  is  filing  comprehensive  Com- 
ments in  these  proceedings.  Midwest  is  familiar  with 
MST's  basic  position  on  CATV  and,  except  as  otherwise 
noted  herein,  Midwest  concurs  in  the  views  expressed  and 
proposals  made  by  MST  in  those  Comments.  Accordingly, 
these  Comments  will  be  confined  to  certain  aspects  of  these 

matters. 

*         *         * 

15.  The  Commission  has  before  it  ample  evidence  to  sup- 
port its  conclusion  that  the  adverse  effects  of  duplication 
of  programming  alone  (irrespective  of  additional  audience 
fragmentation  which  results  from  importation  of  multiple 
non-duplicating  signals  from  distant  stations)  pose  a  real — 
and  growing — threat  to  the  continued  health  of  local  and 
area  television  broadcasting.  HoAvever,  the  San  Diego  area 
survey  referred  to  above  provides  additional  and  dramatic 
evidence  of  the  effect  of  program  duplication. 
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16.  The  San  Diego  area  is  presently  served  by  three 
VHF  stations  which  provide  the  area  -with  the  programs 
of  all  three  networks.'  CATV  systems  in  operation  there, 
however,  none  of  which  employs  microwave,  carry  the  sig- 
nals of  all  seven  conuuercial  VII F  Los  Angeles  stations. 
Non-duplication  treatment  is  not  afforded  the  local  San 
Diego  stations,  but  they  are  carried  on  the  cable.  Those 
local  stations  suffer  a  severe  loss  of  audience  when  their 
programs  are  duplicated  on  the  cable.  During  the  prime 
evening  hours  of  7:30  to  11 :00  P.M.,  when  most  of  the  pro- 
grams broadcast  by  the  three  San  Diego  area  stations  were 
network  programs,  those  stations  accounted  for  between 
88  per  cent  and  97  per  cent  of  total  viewing  time  of  non- 
CATV  subscribers  surveyed  in  different  areas.  Among 
cable  subscribers  surveyed,  the  local  stations'  share  of 
viewing  time  shrank  to  62  per  cent  during  the  same  period. 

17.  More  detailed  analysis  tells  the  same  story.  Of 
those  surveyed  who  were  not  CATV  subscribers  and  who 
watched  "Beverly  Hillbilli(>s"  on  June  23,  KM)  ])er  cent 
saw  it  on  the  San  Diego  CRS  affiliated  station;  of  cable 
subcribers,  only  69  per  cent  did.  96  per  cent  of  non- 
subscribers  who  watched  "Wednesday  Night  at  the 
Movies"  saw  it  on  the  San  Diego  NBC  affiliated  station; 
only  77  per  cent  of  the  cable  subscribers  did.  During  the 
hour  from  9:00  to  10:00  P.M.,  Sunday  through  Wednes- 
day, each  program  broadcast  by  each  of  the  San  Diego 
area  stations  were  simultaneously  broadcast — and  carried 
on  the  cable — by  a  Los  Angeles  station.  Among  those 
interviewed  who  watched  these  duplicated  programs,  93 
per  cent  of  non-s-ubscribers  saw  them  on  the  local  stations, 
whereas  only  77  per  cent  of  cable  subscribers  did  so. 


iMirlwpsf'g  st.ition  KFMB-TV  is  a  CBS  .affiliate.  KOGO,  Saji  Diego,  is 
an  NBC  affiliate.  The  tliird  station.  XETV,  an  ABC  affiliate,  is  lociited  in 
Tijuana,  Mexico,  just  a  few  miles  from  San  Diego. 
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2.  The  Critical  Situation  in  San  Diego. 

40.  Midwest's  concern  with  the  unrestrained  prolifera- 
tion of  CATV  is  by  no  means  coirfined  to  central  Illinois. 
In  Southern  California,  within  the  service  area  of  Mid- 
west's station  KFMB-TV,  San  Diego,  CATV  has  been 
grooving  at  great  speed.  The  first  system  in  that  area  was 
franchised  in  March  of  1963.  Since  then,  seven  additional 
systems  have  been  franchised — one  in  September  1964  and 
tAvo  in  just  the  last  three  months.  All  eight  systems  are 
AN-itliin  the  Grade  A  contour  of  KFMB-TV,  which  falls 
within  the  metropolitan  San  Diego  area;  four  of  the  sys- 
tems are  located  in  San  Diego  itself.  System  construction 
does  not  of  course  begin  until  sometime  after  grant  of  a 
franchise,  and  four  of  the  eight  San  Diego  area  CATV 
systems  are  not  yet  operative  (though  two  of  the  four  are 
expected  to  begin  operating  momentarily).  Figiires  as  to 
the  number  of  subscribers  these  systems  have  secured  are 
not  i^ublic  and,  although  Midwest  has  tried  to  obtain  cur- 
rent data,  the  information  was  not  made  available.  As 
of  February  196.5,  the  number  was  roughly  estimated  at 
approximately  10,000  homes.  However,  the  installation  of 
new  cable  has  been  proceeding  at  a  furious  pace  in  recent 
months.  Midwest  engineering  personnel  recently  counted 
drops  in  a  part  of  San  Diego  where  CATV  had  been  avail- 
able for  only  three  months.  Of  159  homes  in  that  area,  58 
were  Avdred  for  CATV — and  this  is  an  area  where  all  three 
local  stations  can  be  satisfactorily  received.  In  the  June 
1965  survey  made  for  Midwest  in  the  San  Diego  area  by 
an  independent  research  organization,'  300  cable  sub- 
scribers were  interviewed ;  43  per  cent  had  been  subscribers 
for  less  than  three  months. 

41.  Nor  have  the  Commission's  admonitionsi  to  local  au- 
thorities to  proceed  with  caution  curbed  this  activity  thus 
far.  Only  recently  the  San  Diego  County  Supervisors 
approved  a  procedure  for  licensing  CATV's  in  the  unin- 


1  See  footnote  2,  p.  5,  svpra. 
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coi-poratod  areas  of  the  county.      {Broadcasting,  July  5, 
1965,  p.  80). 

42.  The  three  local  VHF  stations  -which  serve  San  Diego 
already  face  seriouS'  audience  fragmentation  as  a  result 
of  the  importation  of  both  network-owTied  and  independent 
stations  from  Los  Angeles  and  face  the  threat  of  yet  more 
severe  effects  in  the  immediate  future  as  operating  systems 
expand  their  operations  and  as  CATV  systems  which  are 
franchisod  but  not  yet  operating  commenced  operations. 
All  of  this  is  true  despite  the  fact  that  the  stations  are 
network  affiliated,  are  well-established  and  have  strong 
OAvnership  and  management,  and  despite  the  further  fact 
that  the  San  Diego  market  is  a  substantial  one.  Again, 
however,  as  in  central  Illinois,  the  most  immediate  effects 
will  be  upon  the  development  of  new  UHF  service.  Con- 
struction permits  are  outstanding  for  two  new  commercial 
UHF  stations  to  operate  on  Channels  39  and  51  in  San 
Diego.  Unless  effective  action  is  taken  by  the  Commission, 
it  is  doubtful  that  either  of  these  authorized  UHF  stations 
will  go  on  the  air  or,  if  they  do,  that  their  operations  will 
be  viable. 

43.  There  can  be  no  doubt  of  the  threat  which  this  in- 
tensified activity  poses  to  the  development  of  UHF  service 
in  San  Diego.  The  impact  of  rapidly  expanding  CATV 
on  these  proposed  UHF  stations  can  be  clearly  seen  from 
the  severe  audience  losses  which  the  three  existmrj  VHF 
network  affiliated  stations  face,  as  reflected  in  the  June 
1965  survey.  Three  hundred  cable  siibscribers  were  asked, 
""\^liich  channel  do  you  noAv  use  most?"  Only  49  per  cent 
named  a  San  Diego  channel ;  fully  55  per  cent  named  a 
Los  Angeles  channel.'  The  same  question  was  put  to  two 
groups  of  non-CATV  subscribers  (150  in  areas  where  there 
is  CATV  and  150  in  areas  where  this  is  no  CATV).  San 
Diego  stations  were  named  by  108  per  cent  and  94  per  cent. 


1  An  additional  10  per  c^nt   made  no   clioii-c.     Poreentages   total  to  more 
tlian  100  per  cent  because  some  multiple  answers  were  given. 
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respectively,  while  Los  Angeles  stations  were  named  by 
only  5  per  cent  and  11  per  cent.  The  survey  also  asked 
about  stations  used  next  most  and  third  most  frequently. 
The  results  are  dramatic: 

Per  Cent  of  Respondents  WJio  Named  A 
San  Diego  Station  As  One  of  the  Three 
Stations  That  Were  Used  Most 

(Station  Named)       Non-Subscribers       C AT V  Subscribers 

44% 
48% 
29% 

44.  Perhaps  even  more  striking,  with  respect  to  the 
impact  on  the  proposed  independent  UHF  San  Diego  sta- 
tions, is  the  fact  that  25  per  cent  of  the  300  CATV  sub- 
scribers interviewed  named  a  Los  Angeles  independent 
station  as  the  channel  they  used  most;  only  1  per  cent 
and  2  per  cent  respectively,  of  the  two  groups  of  non- 
subscribers  did  so.  Moreover,  56  per  cent  of  the  CATV 
subscribers  (as  compared  with  11  per  cent  of  non-sub- 
scribers) named  at  least  one  Los  Angeles  independent  as 
one  of  the  three  stations  used  most. 

45.  Other  statistical  approaches  likeA\4se  reveal  that  in- 
dependents in  communities  like  San  Diego  will  have  a 
rough  go,  at  best.  During  the  one-hour  period  from  5 :00 
to  6:00  in  the  afternoon,  Monday  through  Friday,  there 
was  no  diiplication  by  Los  Angeles  stations  of  the  pro- 
grams broadcast  in  San  Diego.  In  other  words,  all  stations 
in  both  cities  could  be  considered  "independents"  during 
that  period,  and  a  cable  subscriber  could  w^atch  any  one  of 
ten  different  programs.  The  audience  lost  to  the  Los 
Angeles  stations  was  staggering.  Among  non-subscribers 
surveyed,  95  per  cent  of  those  who  w'atched  television  dur- 
ing that  hour  watched  one  of  the  San  Diego  stations.  Of 
cable  subscribers,  however,  the  three  San  Diego  stations 
accounted  for  only  48  per  cent  of  total  viewing;  the  Los 
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Angeles  stations  accounted  for  52  per  cent — 16  per  cent 
for  the  network  stations,  36  per  cent  for  the  independents. 
One  Los  Angeles  station  alone  (an  independent)  accounted 
for  20  per  cent,  surpassing  two  of  tlie  three  San  Diego 
stations  (which  had  12  per  cent  and  11  per  cent,  respec- 
tively). Even  during  the  9-10  P.M.  period  on  Sunday 
through  Wednesday,  when  all  San  Diego  programs  were 
network  programs  duplicated  by  Los  Angeles  stations,  the 
Los  Angeles  independents  accounted  for  16  per  cent  of 
viewing  time.  In  short,  the  new  independent  UHF  stations 
proposed  for  San  Diego  will,  in  homes  that  are  or  will 
be  CATV  subscribers,  be  attempting  to  enter  a  market 
where,  at  various  times  of  the  day,  they  will  be  attempting 
to  compete  for  audience  with  ten  other  stations  offering 
from  seven  to  ten  different  programs  to  the  public. 

4C.  The  foregoing  brief  sketch  of  CATV  activity  is  only 
illustrative  of  what  is  increasingly  confronting  present  and 
prospective  local  and  area  tele\'ision  broadcast  stations  in 
communities  throughout  the  nation.  Wlien  it  is  considered 
that  this  surge  of  CATV  activity  has,  until  recently,  been 
without  regulatory  guidance  or  effective  niles  to  protect 
the  public  interest  in  free,  local  and  area  television  broad- 
cast service,  the  need  for  immediate,  effective  regulatory 
action  by  the  Commis.sion  becomes  readily  apparent.  Nor 
have  the  Commission's  actions  of  April  23,  by  themselves, 
significantly  deterred  this  surge  of  CATV  activity  thus  far. 
It  is  noteworthy  that  in  central  Illinois  the  proposals  for 
CATV  in  Springfield,  Peoria,  Champaign  and  Urbana, 
among  others  in  the  area,  have  all  been  annnunced  since 
April  23.  Indeed,  at  least  eight  new  CATV  operators  tiled 
applications  for  local  franchisees  in  central  Illinois  d^irinfj 
the  first  two  weeks  of  July.  In  the  San  Diego  area,  the 
last  few  months  have  seen  a  flood  of  new  CATV  hook-ups. 
As  already  pointed  out,  the  survey  revealed  that  as  of 
late  June  43  per  cent  of  the  cable  subscribers  interviewed 
had  been  subscribers  for  less  than  three  months  and  Mid- 
west engineering  personnel  counted  58  CATV  homes  in  a 
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159-home  area  in  San  Diego  where  CATV  had  been  avail- 
able for  only  three  months. 

47.  Moreover,  it  is  essential  that  such  interim  action  be 
made  applicable  to  all  CATV  systems  irrespective  of 
whether  they  use  microwave.  The  importance  of  extend- 
ing interim  rules  to  all  CATV  systems  regardless  of 
whether  microwave  facilities  are  used  is  indicated  by  the 
fact  that  of  some  1,257  CATV  reported  to  be  operational 
in  late  1964,  only  273 — less  than  one-fifth — utilized  micro- 
wave facilities  (Seideu,  An  Economic  Analysis  of  CATV 
Systems  and  The  Television  Broadcasting  Industry,  p.  50, 
1965).  Even  without  the  use  of  microwave,  CATV  sys- 
tems can  import  distant  sig-nals  from  a  considerable  dis- 
tance by  using  advantageous  receiving  sites,  high  towers', 
elaborate  receiving  antennas  and  elaborate  amplification 
systems.  San  Diego  is  an  example  of  a  situation  where 
importation  of  distant  signals  does  not  depend  upon  the 
use  of  microwave ;  the  CATV  systems  now  operating  there 
do  not  rely  upon  microwave  to  import  the  signals  of  the 
Los  Angeles  stations. 

*  *  * 

C.  A  Proposed  New  Inlerim  Rule. 

52.  Accordingly,  Midwest  proposes  that  the  Commission, 
by  interim  rule,  issue  a  general  stay  against  all  further 
CATV  activity  where  the  CATV  carries  or  proposes^  to 
carry  the  signal  of  any  station  beyond  its  Grade  B  con- 
tour. While  there  should  be  such  a  general  stay  of  all 
further  CATV  activity.  Midwest  believes  it  would  be  ap- 
propriate for  the  Commission  to  provide  for  an  appropriate 
waiver  of  the  stay  in  liiiiifcd  circumstances  upon  a  special 
showing  by  the  CATV  system  of  public  need  for  service. 
However,  the  Commission  should  not  consider  waiving 
such  a  stay  except  in  those  cases  where  the  CATV  system 
would  serve  a  "white"  area  which  is  presently  without 
any  television  service.  In  these  eases  the  Commission 
should   weigh   the   needs   of  the   community   against   the 
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possibility  that  CATV  operations  might  impair  the  de- 
velopment of  any  existing,  authorized  or  apjjlied  for  local 
television  station — UHF  or  VHF,  independent  or  network- 
affiliated,  commercial  or  educational — in  the  area.  It 
should  further  consider  the  likelihood  of  off-the-air  service 
to  the  community  in  question  by  translators  or  other  low- 
powered  stations. 

5.3.  The  issue  involved  here  is  not  a  matter  of  making 
a  final,  complete  disposition  with  respect  to  CATV  regula- 
tion. The  issue  here  is  what  action  is  required  in  order 
to  maintain  the  orderly  growth  and  development  of  tele- 
vision broadcasting  during  the  pendency  of  these  proceed- 
ings. This  is  not  a  situation  where  teleWsion  service  to 
the  public  would  be  frozen.  Quite  the  contrary,  the  swift 
and  orderly  growth  of  UHF  television  will  continue  vig- 
orously— even  more  so  than  if  the  Commission  were  to 
allow  CATV  to  continue  to  expand  "willy  nilly"  \\Tthout 
direction,  order,  or  purpose. 

54.  The  stay  rule  proposed  should  become  effective  im- 
mediately upon  its  publication.  It  should  be  made  fully 
effective  with  respect  to  (a)  all  subsequent  CATV  pro- 
posals, (b)  all  CATV  systems  which  have  franchise  appli- 
cations pending,  and  (c)  all  CATV  systems  for  which 
franchises  have  been  granted  but  which  are  not  in  opera- 
tion. Any  CATV  system  which  was  in  existence  prior  to 
April  23,  19fi5,  but  which  has  substantially  expanded  its 
lines  or  the  number  of  its  subscribers  or  has  increased  the 
number  of  stations  carried  since  that  date  should  be  re- 
quired to  modify  its  operations  to  the  extent  necessary  to 
bring  it  into  conformance  with  the  interim  rule.  The  April 
23,  1965,  cut-off  date  is  entirely  appropriate  because  that 
is  the  date  when  the  Commission  issued  its  Notice  of  In- 
quiry and  Notice  of  Proposed  Rule  Making  in  Docket  No. 
5971,  where  it  "put  all  persons  who  now  operate  or  who 
propose  to  operate  CATV  systems  on  notice  that  CATV 
operations  may  be  subject  to  Commission  regulation  of 
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the  nature  indicated,  whether  microwave  is  used  or  not." 
(FCC  65-334,  para.  65). 

55.  It  is  essential  that  the  interim  rule  be  made  ap- 
plicable to  existing  systems.  The  interim  rule  will  be  totally 
ineffective  in  many  cities  if  non-conforming  existing  sj^s- 
tems  are  allowed  to  continue  to  expand  or  extend  their 
operations,  string  new  cable,  increase  the  number  of  sub- 
scribers, add  outside  stations,  or  in  any  other  way  expand 
their  facilities  or  services.  The  continued  expansion  of 
non-conforming  systems  already  constructed  or  operating- 
can  seriously  damage  existing  local  television  operations, 
and  could  well  foreclose  the  development  of  new  UHF 
station  operation  forever.  San  Diego  is  an  example  of 
just  such  a  situation.  As  previously  mentioned,  of  the 
eight  CATV  system-s  in  that  area  which  are  franchised, 
four  are  presently  in  operation  and  are  rapidly  expanding 
their  lines  and  subscribers. 

56.  Some  of  the  damage  in  San  Diego  and  elsewhere  had 
already  been  done  by  April  23.  But  further  CATV  expan- 
sion has  been  pursued  with  the  greatest  vigor  since  that 
date,  and  the  damage  increases  in  proportion.  And  this 
has  occurred  in  the  teeth  of  the  Commission's  clear  an- 
nouncement in  the  Notice.  The  Commission  should  make 
plain  that  it  means  what  it  said.  To  advert  to  a  useful 
analogy,  the  Commission  has  explained  that  the  congres- 
sional policy  behind  requiring  permits  to  construct  broad- 
cast stations  was  "to  discourage  applicants  [for  operating 
licenses]  from  making  large  investments  and  using  siich 
investments  as  'improper  press-ure'  on  the  licensing  au- 
thority." WSAV,  Inc.,  Docket  Nos.  10517  and  10518,  10 
R.R.  402,  403 j  (1955).  Ivi  the  circumstances,  a  rollback  to 
the  situation  that  existed  on  April  23,  1965,  is  singTilarly 
appropriate. 
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JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  the  Order  Affirming  Referee's  Order 
entered  on  May  20,  1966,  by  the  United  States  District  Court  for 
the  District  of  Arizona   (R.   155).'  The  underlying  action  was 


'  The  record  in  this  case  consists  of  a  volume  of  Court  filings  entitled 
Transcript  of  Record  plus  two  reporters'  Transcripts  of  Hearings.  The 
Transcript  of  Record  has  been  numberd  consecutively  from  the  first  page 
through  the  last  so  that,  e.g.,  an  item  on  page  150  will  be  cited  "R.  150." 


brought  by  the  trustee  on  a  petition  for  turnover  order  before  the 
Referee  in  Bankruptcy  ( R.  1 ) ,  which  petition  was  subsequently 
amended  (R.  40).  The  trustee's  petition  was  at  all  times  resisted 
by  the  appellants  herein,  who  filed  a  motion  to  dismiss  the  Order 
to  Show  Cause  Why  Turnover  Order  Should  Not  Be  Entered 
( R.  4 ) .  It  was  contended  by  the  trustee  that  the  Bankruptcy  Court 
had  jurisdiction  under  11  U.S.C.  Sec.  11,  and  appellants  in  subse- 
quent oral  argument  before  the  District  Court  consented  to  the 
summary  jurisdiction  of  the  Bankruptcy'  Court  in  order  that  this 
case  might  be  decided  upon  its  merits. 

On  June  8,  1965,  the  Referee  entered  an  order  taking  appel- 
lants' motion  to  dismiss  under  advisement  (R.  38).  A  hearing 
was  held  on  these  matters  September  20,  1965  (T.  I),^  and  final 
arguments  were  heard  on  November  5,  1965  (T.  II).  On  March 
16,  1966,  the  Referee  in  Bankruptcy  granted  the  trustee's  petition 
for  turnover  order  (R.  67).  Appellants  then  filed  a  Petition  for 
Review  in  the  United  States  District  Court  for  the  District  of 
Arizona  (R.  76).  After  a  hearing  was  held  in  the  Distria  Court 
on  April  29,  1966,'  on  May  20,  1966  the  District  Court  entered 
an  order  affirming  the  Referee's  order  (R.  155).  The  District 
Court  had  jurisdiction  to  review  the  Referee's  order  under  1 1 
U.S.C.  Sec.  11. 

This  appeal  from  the  Order  Affirming  Referee's  Order  (R. 
155)  was  taken  May  31,  1966,  appropriate  bond  being  filed  the 
same  day  (R.  157,  158).  This  Court  has  jurisdiction  under  1  I 
U.S.C.  Sec.  47. 

STATEMENT  OF  THE  CASE 

This  is  a  suit  brought  by  the  trustee  on  a  petition  for  turnover 


^  The  record  contains  rwo  transcripts  of  proceedings.  The  transcript  of 
proceedings  of  September  20,  1965  will  hereinafter  be  designated  as  T.  I; 
the  transcript  of  the  final  argument  of  November  5,  1965  will  hereinafter 
be  designated  as  T.  II. 


'  There  is  no  transcript  of  proceedings  available  for  this  hearing. 


order  to  recover  the  sum  of  $59,587.45  which  the  trustee  claimed 
belonged  to  the  bankrupt  estate. 

A.   The  facts  of  this  case. 

On  November  17,  1964,  Fike  Plumbing  &  Heating  Co.,  Inc. 
was  adjudicated  a  bankrupt  on  a  voluntary  petition  (R.  1,  40). 
Prior  to  its  adjudication,  Fike  had  been  engaged  in  the  business  of 
a  plumbing  subcontractor. 

On  August  6,  1962  Fike  entered  into  a  subcontract  (Trustee's 
Exhibit  3 )  ■*  with  the  Tucson  House  Construaion  Company  for 
the  performance  of  plumbing  work  on  the  Tucson  House,  an 
apartment  building  under  construction  in  Tucson,  Arizona.  The 
prime  construction  contract  for  the  Tucson  House  project  (Trus- 
tee's Exhibit  1 )  was  between  Tucson  Title  Insurance  Company, 
legal  owner  under  Trust  No.  10578  with  the  equitable  owners 
initially  being  Bernard  W.  Robbins  and  Raymond  S.  Schiff,  and 
Tucson  House  Construction  Company,  an  alleged  joint  venture 
composed  of  Robert  E.  McKee  General  Contractor,  Inc.,  Robbins 
and  Schiff. 

As  a  practical  matter,  however,  McKee  was  the  general  con- 
tractor (T.  15),  and  the  "joint  venture"  agreement  (Trustee's 
Exhibit  2 )  was  not  entered  into  for  the  purpose  of  creating  such 
an  entity,  but  was  for  the  purpose  of  giving  Robbins  and  Schiff 
an  identity  of  interest  with  the  contractor,  McKee,  in  order  to 
obtain  more  favorable  F.H.A.  financing  (T.  I  54-57).  Most  of 
the  elements  required  for  the  forming  of  a  joint  venture  were  nor 
present  (R.  28-31),  and  in  addition,  the  agreement  provided  that 
McKee  would  guarantee  the  construction  of  the  project  at  a  fixed 
price,  that  McKee  would  have  complete  control,  and  would  in- 
demnify Robbins  and  Schiff  from  claims  such  as  Fike's  (T.  I 
5  7-64 ) .  The  agreement  was  nothing  more  than  a  contract  between 


■*  There  were  a  number  of  exhibits  introduced  in  evidence  at  the  September 
20,  1965  hearing  which  are  a  part  of  the  record  on  appeal.  These  will  be 
identified  by  the  exhibit  number  affixed  to  it  at  the  hearing  in  the  Bank- 
ruptcy Court.  See  Appendix  A  to  his  Brief  for  a  full  list  of  the  exhibits. 


Robbins  and  SchiflF,  as  the  owners,  and  McKee,  as  general  con- 
tractor, which  outHned  their  contractural  arrangement.  It  did, 
however,  have  the  effect  of  making  Robbins  and  Schiff  also  liable 
with  McKee  for  the  payment  of  the  subcontract  price.  National 
Surety  Company  was  Fike's  surety  on  its  subcontract  bond  (Trus- 
tee's Exhibit  4)  to  Tucson  House  Construction  Company. 

The  subcontract  on  the  Tucson  House  project  provided,  among 
other  things,  that  Fike  would  pay  for  all  of  its  labor  and  materials 
and  guaranty  its  work  to  be  free  from  defects  for  a  period  of 
one  year  from  the  date  of  acceptance  by  the  owners  of  the  com- 
pleted contract  (Paragraph  27  of  Trustee's  Exhibit  3).  The  sub- 
contract also  provided  that  the  final  retention  monies  owing  to 
Fike  would  not  become  due  until  "30  days  after  completion  and 
acceptance  of  subcontractor's  work  by  the  owners  and  receipt  of 
final  payment  from  the  owners."  (Page  1  of  Trustee's  Exhibit  3; 
T.I  6-7,  31). 

While  Fike  was  performing  this  contract,  it  entered  into  an- 
other subcontract  (Respondent's  Exhibit  8)  on  June  5,  1963  to 
perform  plumbing  work  on  the  John  C.  Lincoln  Hospital  in 
Phoenix,  Arizona.  This  subcontract  was  with  the  McKee  corpora- 
tion individually  as  contractor.  Fike's  surety  on  this  subcontract 
was  Reliance  Insurance  Company  which  is  the  successor  in  interest 
to  Standard  Accident  Insurance  Company  (Trustee's  Exhibit  5). 
The  subcontract  provided,  among  other  things,  that  Fike  would 
pay  for  all  its  labor  and  materials  used  on  the  project  and  would 
indemnify  McKee  from  any  and  all  liability,  damage,  claims  and 
expenses  resulting  directly  or  indirectly  from  the  performance  of 
the  contract. 

By  the  terms  of  McKee's  contract  (Respondents'  Exhibit  7) 
with  the  owner,  John  C.  Lincoln  Hospital,  Inc.,  McKee  became 
obligated  to  pay  all  claims  on  the  Lincoln  Hospital  project.  In 
order  to  insure  this,  the  owner  required  McKee  to  furnish  a  bond 
(Respondents'  Exhibit  7)  by  which  McKee  and  its  surety.  Gen- 
eral Insurance  Company  of  America,  became  jointly  and  sever- 


ally  liable  for  unpaid  claims  for  labor  and  materials  on  the  Lincoln 
Hospital  Project,  including  that  furnished  to  Fike  under  its  sub- 
contract. 

Fike  was  formally  declared  to  be  in  default  on  the  Lincoln 
Hospital  subcontract  by  McKee  as  of  November  16,  1964  (Re- 
spondents' Exhibit  9;  T.  I  114),  the  day  before  Fike  filed  its 
bankruptcy  petition.  At  the  time  of  its  default,  Fike's  portion  of 
the  work  was  not  complete,  and  it  owed  materialmen,  for  ma- 
terials used  in  the  project,  in  excess  of  $50,745.12.  McKee  called 
upon  Fike's  surety.  Reliance,  to  complete  the  contract  and  pay 
Fike's  outstanding  bills.  Reliance  agreed  to  and  did  complete 
Fike's  work,  but  it  refused  to  pay  the  outstanding  bills,  contend- 
ing that  McKee  had  an  obligation  to  use  the  monies  owing  to 
Fike  on  the  Tucson  House  project,  by  way  of  offset,  to  pay  these 
bills  (T.  139,  117-118). 

Fike  had  completed  its  work  on  the  Tucson  House  projea,  ex- 
cept for  the  payment  of  some  material  bills  and  its  guaranty  under 
the  subcontract,  in  January  or  February  1964  (T.  I  64).  Because 
Fike  had  not  been  fully  paid,  and  at  the  request  of  McKee  who 
was  trying  to  obtain  final  payment  from  the  owners  (T.  I  119), 
Fike,  on  August  24,  1964,  filed  a  Notice  and  Claim  of  Lien  on  the 
Tucson  House  project  in  the  office  of  the  Pima  County  Recorder 
(Trustee's  Exhibit  6).  No  copies  of  this  lien  were  ever  served 
upon  the  owners  (T.  I  123),  as  required  by  the  Arizona  statutes,^ 
and  neither  the  owners  nor  McKee  became  aware  of  the  lien  until 
December,  1964  (T.  I  10,  120-123;  Respondents'  Exhibit  11). 

At  the  time  of  Fike's  default  on  the  Lincoln  Hospital  project 
and  its  subsequent  adjudication  in  Bankruptcy,  there  was  still 
owing  to  Fike  on  the  Tucson  House  subcontraa  some  $59,587.45, 
although  Fike  was  not  yet  entitled  to  this  money  (T.  I  11,  33-34, 
64-65).  Fike's  surety  on  this  project.  National  Surety,  directed 
McKee  to  withhold  payment  of  this  sum  to  Fike  or  the  trustee 
until  all  of  Fike's  bills  had  been  paid  and  its  warranty  obligations 


5  Arizona  Revised  Statutes,  §  33-993. 


had  been  performed  (Respondents'  Exhibits  1  &  2;  T.  I  65-70, 
78). 

The  project  was  accepted  by  the  owners  (Robbins  and  Schiff) 
and  final  payment  made  to  the  Tucson  House  Construction  Com- 
pany account  (McKee)  on  December  11,  1964  (T.  I  12).  In 
order  to  receive  this  money  it  was  necessary  for  McKee  to  put  up 
a  lien  bond  ( Respondents'  Exhibit  12),  protecting  the  owners  and 
the  mortgage  company  from  any  liability  attending  Pike's  lien, 
which  the  trustee  would  not  formally  release  (T.  I  119-120). 
This  was  a  requirement  of  the  title  insurance  company,  which 
would  not  issue  a  title  policy  without  it,  and  without  the  title 
policy,  final  payment  could  not  have  been  made. 

The  final  monies  on  this  contract  were  placed  in  the  Tucson 
House  Construction  Company  account  in  an  El  Paso  bank  (T.  I 
19-20).  From  this  account,  which  was  under  the  exclusive  con- 
trol of  McKee,  McKee  paid  its  own  bills,  and  the  unpaid  bills  of 
Fike  on  the  Tucson  House  project,  amounting  to  $2,765.45,  as 
well  as  other  charges  incurred  by  McKee  in  performing  Pike's 
warranty  obligations,  which  the  Referee  found  to  total  $1,375.87 
up  to  September  20,  1965,  exclusive  of  the  lien  bond  premium 
(Respondents'  Exhibit  10;  T.  I  80-81,  115-117).  Since  that  date 
and  prior  to  the  expiration  of  the  one  year  warranty  period 
(T.  I  78),  other  charges  have  been  made  against  this  account 
for  warranty  obligations,  which  amounts  have  heretofore  not 
been  presented  to  the  Court. 

On  February  19,  1965  McKce  transferred  from  the  Tucson 
House  Construction  Company  account  $50,745.12  to  an  account 
it  had  in  its  own  name,  and  from  this  account  it  issued  checks  in 
payment  of  the  majority  (T.  I  84)  of  Pike's  obligations  on  the 
Lincoln  Hospital  project.  In  this  manner  McKee  mechanically 
accomplished  its  set-off  (T.  I  29,  35-39,  43-44,  117-118). 

b.  The  instant  proceedings. 

As  noted,  on  the  1 6th  day  of  March,  1965,  the  trustee  filed 
his  petition  for  turnover  order  and  obtained  the  issuance  of  an 


order  directing  McKee  to  show  cause  why  all  the  monies  remain- 
ing on  Pike's  contract  on  the  Tucson  House  projea  should  not 
be  turned  over  to  the  Bankruptcy  Court  (T.  1).  It  was  not  until 
the  8th  day  of  September,  1965,  twelve  days  before  the  Referee's 
hearing,  that  the  trustee  saw  fit  to  amend  his  petition  to  include 
Tucson  House  Construction  Company  as  the  other  respondent 
(R.40). 

Evidence  was  presented  before  the  Referee  in  a  hearing  on 
September  20,  1965  (T.  I),  and  final  argument  by  counsel  was 
presented  before  the  Referee  on  November  5,  1965  (T.  II). 

On  March  16,  1966,  the  Referee  entered  his  order  directing 
turnover  of  the  proceeds  to  the  trustee  (R.  67),  and  appellants 
promptly  filed  a  Petition  for  Review  (R.  76)  by  the  District 
Court.  A  hearing  was  held  before  the  District  Court  on  April  29, 
1966,  and  on  May  20,  1966  the  District  Court  entered  its  order 
affirming  the  Referee's  order  (R.  155).  The  Distria  Court's 
order  affirmed  the  Referee's  order  in  toto. 

This  appeal  followed. 

SPECIFICATION   OF   ERRORS   RELIED  ON 

1.  The  Referee  and  the  District  Court  erred  in  granting  the 
Trustee's  Petition  for  Turnover  Order,  for  the  reason  that  appel- 
lants have  a  bona  fide  right  of  set-off. 

2.  The  Referee  and  the  District  Court  erred  in  that  their  Finding 
of  Fact  numbered  15,  stating  that  the  bankrupt  did  not  default 
on  the  Lincoln  Hospital  project  until  after  bankruptcy,  and  that 
the  obligation  to  complete  the  unfinished  job  and  to  pay  all  un- 
paid charges  with  respect  thereto  was  that  of  Reliance  Insurance 
Company,  was  clearly  erroneous;  and  they  further  erred  in  that 
they  failed  to  include  in  the  Findings  of  Fact  or  Conclusions  of 
Law  that  Fike  was  obligated  to  McKee  in  connection  with  the 
Lincoln  Hospital  project. 

3.  The  Referee  and  the  District  Court  erred  in  Findings  of  Fact 
numbered  3,  5  and  14  to  the  extent  that  those  findings  declare 
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that  a  joint  venture  was  formed,  for  the  reason  that  such  a  finding 
amounts  to  a  conclusion  of  law;  and  tliey  further  erred  in  appar- 
ently concluding  that  a  "joint  venture"  had  been  formed,  since 
the  evidence  clearly  shows  that  a  "joint  venture"  was  never  ac- 
tually formed. 

4.  The  Referee  and  the  District  Court  erred  in  concluding  that 
the  debts  in  question  are  not  mutual  debts  within  the  purview 
of  Sec.  68  of  the  Bankruptcy  Act,  in  view  of  the  faa  that  the 
debts  here  in  issue  are  Fike  to  McKee,  and  McKee  (whether  indi- 
vidually or  severally)  to  Fike,  Mid  they  are  mutual. 

5.  The  Referee  and  the  District  Court  erred  in  apparently  con- 
cluding that  the  set-off  claimed  by  McKee,  in  its  individual  capac- 
ity, was  against  wrongfully  obtained  proceeds  or  trust  proceeds, 
and  could  not  be  allowed,  for  the  reason  that  the  basis  stated  for 
said  apparent  conclusion  was  clearly  inapplicable,  and  said  ap- 
parent conclusion  was  not  supported  by  the  evidence. 

6.  The  Referee  and  the  District  Court  erred  in  that  Finding  of 
Fact  numbered  II,  that  the  owner  was  not  prejudiced  by  the 
failure  of  the  Notice  and  Claim  of  Lien  to  be  served  upon  the 
owner,  and  Conclusion  of  Law  1(b),  that  appellants  did  not  have 
a  legal  right  to  receive  the  proceeds  in  question  from  the  owner 
by  reason  of  said  Notice  and  Claim  of  Lien  having  been  filed, 
were  clearly  erroneous,  in  view  of  the  fact  that  said  lien  was 
completely  invalid. 

7.  The  Referee  and  the  District  Court  erred  in  concluding  that 
appellants  had  no  legal  right  to  retain  the  retention  proceeds  for 
the  life  of  Fike's  warranty  of  good  workmanship,  in  view  of 
the  fact  that  Fike  was  unable  to  perform  its  warranty  obligations. 

8.  The  Referee  and  the  District  Court  erred  in  apparently 
concluding  that  McKee  secured  payment  of  its  debts  from  prop- 
erty transferred  to  it  subsequent  to  the  filing  of  the  bankruptcy 
petition,  and  in  not  allowing  McKee's  claim  of  set-off,  in  view 
of  the  fact  that  McKee  owed  and  owned  the  debts  in  question 
prior  to  the  act  of  bankruptcy. 


9.  The  Referee  and  the  District  Court  erred  in  apparently 
concluding  that  Reliance  Insurance  Company  was  the  real  party 
in  interest  herein,  and  in  concluding  that  the  subrogation  rights 
of  Reliance  were  material  to  arriving  at  a  decision  in  this  case, 
for  the  reason  that  Reliance's  interest  in  this  case  is  totally  im- 
material to  the  validity  of  McKee's  right  of  set-off. 

10.  The  Referee  and  the  District  Court  erred  in  concluding 
that  appellants'  claim  was  limited  to  a  credit  of  $2,765.45,  stem- 
ming from  payment  of  certain  labor  and  supplier's  claims,  and 
to  an  additional  sum  of  $1,375.87,  stemming  from  payment  of 
certain  warranty  items,  in  view  of  the  fact  that  McKee  has  suf- 
fered additional  warranty  expenses  on  Tucson  House. 

11.  The  Referee  and  the  District  Court  erred  in  allowing  the 
trustee  interest,  on  the  sum  ordered  to  be  turned  over,  to  run 
from  January  11,  1965,  for  the  reason  that  McKee  had  a  right 
to  retain  the  retention  proceeds  until  at  least  December  11,  1965. 

12.  The  Referee  and  the  District  Court  erred  in  allowing  the 
trustee  $5,500  as  a  reasonable  attorney's  fee,  for  the  reasons  that 
there  is  no  evidence  in  the  record  to  support  such  an  award,  and 
that  the  Referee  had  no  jurisdiaion  to  make  such  an  award. 

SUMMARY  OF  ARGUMENT 

The  one  overriding  issue  to  be  resolved  in  this  case  is  whether 
or  not  McKee  is  entitled  to  the  right  of  set-off  on  the  several 
debts  in  question.  The  trustee  has  admitted  that  if  McKee,  in  its 
individual  capacity,  has  a  right  to  set-off  the  obligation  owed  it  by 
Fike  on  the  Lincoln  Hospital  project  against  the  retention  pro- 
ceeds on  the  Tucson  House  project,  then  appellants  should  prevail 
on  this  appeal. 

It  is  appellants'  position  that  Fike  is  obligated  to  McKee  on 
the  Lincoln  Hospital  project  by  virtue  of:  (1)  McKee's  con- 
tractual obligations  with  the  hospital;  (2)  McKee's  obligations 
under  its  performance  bond,  which  allows  Fike's  suppliers  to  seek 
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redress  directly  from  McKee  without  joining  Fike;  ( 3 )  Fike's 
obligations  under  its  subcontract  with  McKee;  and  (4)  the  stat- 
utory right  granted  to  Fike's  surety  under  the  laws  of  the  State 
of  Arizona.  Thus,  the  debt  owned  by  McKce  is  owned  in  its 
individual  capacity. 

In  considering  the  obligations  arising  out  of  the  Tucson  House 
project,  appellants  first  of  all  contend  that  no  true  joint  venture 
or  partnership  was  formed,  and  that  McKee,  individually,  is  obli- 
gated to  Fike.  If  that  be  the  case,  then  it  is  clear  that  we  are 
dealing  with  mutual,  individual  debts  between  McKee  and  Fike, 
and  the  right  of  set-off  is  present. 

However,  should  the  Referee's  apparent  conclusion  that  a 
joint  venture  was  formed  be  allowed  to  stand,  it  makes  no  differ- 
ence under  Arizona  law,  since  McKee  would  be  liable  for  the 
Tucson  House  obligation  to  Fike  both  jointly  and  severally.  Ap- 
pellants have  cited  case  law  directly  in  point  which  clearly  dem- 
onstrates that  a  debt  owed  jointly  and  severally  may  be  offset 
with  a  debt  which  is  owned  individually.  Thus,  the  right  of  set- 
off is  available  to  McKee,  since  it  is  attempting  to  set  off  a  sep- 
arate debt  which  it  owes  severally  against  a  separate  debt  which 
it  owns  individually,  and  appellants  should  prevail. 

ARGUMENT 
1.    McKec  has  a  right  to  set-off  the  debt  it  owes  in  connection 
with   Tucson    House,   with   the  debt   it  owns   in   connection   with 
Lincoln   Hospital. 

Seaion  68  of  the  Bankruptcy  Act  governs  the  right  of  set-offs 
in  bankruptcy  proceedings,  and  Sec.  68(a)  reads  as  follows: 

"In  all  cases  of  mutual  debts  or  mutual  credits  between  the 
estate  of  a  bankrupt  and  a  creditor  the  account  shall  be  stated 
and  one  debt  shall  be  set-off  against  the  other,  and  the  balance 
only  shall  be  allowed  or  paid." 

The  above  quoted  section  does  not  create  any  new  right,  but 
merely  recognizes  the  existence  of  the  doctrine  of  set-off,  and 
provides  a  method  whereby  it  can  be  enforced  after  bankruptcy. 
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The  purpose  of  this  section  is  to  prevent  a  possible  injustice  which 
would  result  if  a  creditor  were  compelled  to  prove  his  claim  in 
full  and  accept  possible  dividends  thereon,  and  at  the  same  time 
pay  in  full  his  indebtedness  to  the  estate.  It  is  clear,  and  both 
parties  have  so  argued,  that  a  set-off  is  not  allowed  when  the 
two  debts  sought  to  be  set  off  are  not  "mutual  debts".  The  subject 
of  mutuality  will  be  taken  up  in  detail  in  a  later  argument. 

For  the  purpose  of  this  argument  appellants  wish  to  state  gen- 
erally its  reasons  for  claiming  its  right  of  set-off. 

As  the  trustee  has  stated  in  an  earlier  brief  (R.  148),  "the 
crux  and  the  determining  factor  of  this  review  is  whether  or  not 
McKee,  in  its  individual  capacity,  has,  as  it  maintains,  a  right 
of  set-off."  If  the  answer  is  in  the  affirmative,  then  appellants 
should  prevail.  If,  on  the  other  hand,  the  answer  is  in  the  negative, 
then  the  trustee  should  prevail. 

The  trustee  has  attempted  to  confuse  this  primary  issue  by 
bringing  Tucson  House  Construction  Company  into  the  lawsuit 
(R.  40),  and  by  stating  that  there  were  never  mutual  debts  be- 
tween Fike  and  Tucson  House  Construction  Company  (See  Trus- 
tee's Legal  Position  No.  1 ,  R.  47 ) .  The  issue  is  not,  as  the  trustee 
argues,  whether  Tucson  House  Construction  Company  was  ever 
owed  anything  by  Fike,  but  rather,  whether  McKee,  either  indi- 
vidually or  as  a  co-adventurer,  ever  owed  anything  to  Fike. 
Tucson  House  Construaion  Company  is  not  the  party  attempting 
to  eiiect  a  set-off  in  this  case.  McKee,  either  individually  or  as 
a  co-adventurer  in  Tucson  House,  is  the  party  attempting  to  effect 
a  set-off.  The  real  question  to  be  decided  in  this  appeal  is  whether 
McKee  had  a  right  to  set-off  the  monies  it  owed,  jointly  and  sev- 
erally, to  Fike  on  the  Tucson  House  project  in  payment  of  Fike's 
obligation  to  McKee  on  the  Lincoln  Hospital  projea. 

2.  Fike  became  obligated  to  McKee  as  a  result  of  its  default 
on  the  Lincoln  Hospital  project. 

In  order  for  appellants  to  prove  their  right  of  set-off,  one  of 
the  things  they  must  show  is  that  Fike  owed  a  debt  to  McKee. 
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Although  the  faas  clearly  establish  that  Fike  became  obligated 
to  McKee  as  a  result  of  its  default  on  the  Lincoln  Hospital  project, 
the  Referee  failed  to  specifically  include  this  in  his  Findings  of 
Fact  or  Conclusions  of  Law. 

The  Referee  did,  however,  state  in  his  Finding  of  Fact  num- 
bered 15  that  the  Lincoln  Hospital  project  "did  not  go  into  de- 
fault until  after  bankruptcy".  Respondents'  Exhibit  No.  9  clearly 
shows  that  as  of  November  16,  1964,  Fike  was  defaulted  by 
McKee  on  its  subcontraa.  It  wasn't  until  the  following  day,  No- 
vember 17,  1964,  that  Fike  filed  its  voluntary  petition  in  bank- 
ruptcy. 

If  the  above  Finding  is  based  upon  Trustee's  Exhibit  7,  then 
the  trustee  and  the  Referee  have  completely  ignored  the  law  on 
this  subject.  The  evidence  is  clear  that  McKee  had  knowledge 
that  Fike  was  in  fact  in  default  on  the  Lincoln  Hospital  project 
prior  to  Fike's  bankruptcy,  and  the  law  is  clear  that  a  default  does 
not  have  to  be  formally  declared.  Massachusetts  Bonding  and 
Insurance  Company  v.  State  of  New  York  (2d  Cir.  1958)  259 
F.2d  33. 

By  the  terms  of  the  contract  dated  May  31,  1963,  between 
McKee  and  John  C.  Lincoln  Hospital,  Incorporated  (Respond- 
ents' Exhibit  7),  McKee  became  obligated  to  pay  all  claims 
arising  out  of  the  construction  of  this  project,  including  unpaid 
materialmen's  claims.  In  order  to  insure  this,  John  C.  Lincoln 
Hospital,  Incorporated,  required  the  execution  of  a  bond  (Re- 
spondents' Exhibit  7),  by  which  McKee,  as  principal,  and  Gen- 
eral Insurance  Company  of  America,  as  surety,  became  jointly 
and  severally  liable  for  unpaid  claims  for  labor  and  materials, 
including  those  claims  arising  out  of  materials  furnished  to  Fike 
under  its  subcontract.  By  virtue  of  this  bond,  Fike's  suppliers 
would  be  able  to  sue  McKee  directly,  without  having  to  join  the 
bankrupt  Fike. 

Although  the  trustee  has  argued  (R.  149)  that  no  obligation 
existed  on  the  part  of  McKee  to  pay  Fike's  suppliers  on  the  Lincoln 
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Hospital  project  for  the  reason  that  there  was  no  contractural 
relationship  between  McKee  and  these  suppliers,  the  above  two 
documents  alone  (Respondents'  Exhibit  7)  would  be  sufficient 
to  demonstrate  McKee's  obligation  to  pay  Pike's  suppliers  on  the 
Lincoln  Hospital  project. 

In  addition,  McKee  entered  into  a  subcontract  with  Fike  (Re- 
spondents' Exhibit  8 ) ,  wherein  Fike  agreed  to  protect,  indemnify 
and  hold  McKee  harmless  from  any  and  all  liability,  damages, 
claims,  and  expenses  resulting  directly  or  indirectly  from  the  per- 
formance of  the  subcontract.  The  evidence  is  clear,  therefore,  that 
the  $50,745.12  which  McKee  has  paid  for  labor  and  materials 
supplied  to  Fike  in  connection  with  the  Lincoln  Hospital  project 
(Respondents'  Exhibit  10),  represented  obligations  for  which 
McKee  was  directly  liable,  and  for  which  Fike  was  liable  over  to 
McKee.  The  fact  that  McKee  sought  to  protect  itself  by  requiring 
Fike  to  obtain  a  bond  (Trustee's  Exhibit  5  )  in  connection  with  the 
Lincoln  Hospital  project  in  no  way  diminishes  the  fact  that  an  obli- 
gation existed  on  the  part  of  McKee  for  the  payment  of  Fike's  sup- 
pliers. 

There  is  an  additional  reason  why  the  fact  that  Reliance  Insur- 
ance Company  is  Fike's  surety  on  the  Lincoln  Hospital  project 
does  not  detract  from  the  fact  that  McKee  has  an  obligation  on 
that  job,  and  this  relates  to  the  laws  of  the  State  of  Arizona.  The 
trustee  has  attempted  to  confuse  the  subrogation  rights  of  Reli- 
ance and  the  fact  that  Reliance  was  contractually  responsible  to 
Fike's  suppliers  on  the  Lincoln  Hospital  projea  with  the  obliga- 
tions imposed  upon  McKee.  Bonds  are  not  one-way  streets.  Before 
the  surety  becomes  obligated,  it  must  first  be  shown  that  the 
obligee,  in  this  case  McKee  (Trustee's  Exhibit  5),  has  performed 
all  of  its  obligations. 

Arizona  Revised  Statutes  Sec.  12-1641  reads  as  follows: 

§  12-1641.  Action  by  creditor;  failure  to  bring  action  and 
effect 

"Any  person  bound  as  surety  upon  a  contract  for  payment 

of  money  or  performance  of  an  act,  when  the  right  of  action 
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has  accrued,  may  require,  by  notice  in  writing,  the  creditor  or 

obligee  forthwith  to  bring  an  action  upon  the  contract.  If  the 

creditor  or  obligee,  not  being  under  legal  disability,  fails  to 

bring  the  action  within  sixty  days  after  receiving  the  notice, 

and  prosecute  it  to  judgment  and  execution,  the  surety  giving 

the  notice  shall  be  discharged  from  all  liability  thereon." 

By  the  above  statute,  Arizona,  along  with  18  other  states,  has 

adopted  the  doctrine  of  Paiti  v.  Packard  (N.Y.  1816)   13  Johns 

174,*  which  allows  the  surety  to  first  require  the  obligee  to  seek 

his  recovery  from  the  principal.  In  this  case  Reliance  requested 

McKee  (T.  II  35-36)  to  use  the  monies  owed  to  Fike  on  the 

Tucson  House  project,  by  way  of  set-off,  to  pay  Fikc's  bills  on 

the  Lincoln  Hospital  project. 


''There  is  an  excellent  discussion  of  the  doctrine  of  Pain  vs.  Packard  in 
Simpson  on  Suretyship  on  pages  178-179  which  reads  as  follows: 

"The  rule  that  mere  quiescence  by  the  creditor  will  not  affect  the  surety's 
continued  liability  has  been  limited  in  three  states  by  judicial  decision, 
to  the  effect  that  a  surety  has  the  right  to  compel  the  creditor,  by  notice, 
to  proceed  against  the  principal  debtor,  at  peril  of  discharging  the  surety 
to  the  extent  that  the  latter  can  show  damage  by  non-compliance.  In 
the  leading  case  applying  this  view,  from  which  the  doctrine  derives 
its  name,  the  defendant  was  known  to  be  a  surety  and  requested  the 
creditor  to  sue  the  principwl  at  maturity.  It  was  held  that  his  plea  that 
the  principal  was  solvent  when  the  creditor  was  requested  to  sue,  and 
could  have  been  compelled  to  pay,  but  that  he  later  became  insolvent 
and  absconded,  so  that  the  plaintiff  could  not  obtain  payment,  stated  a 
good  defense.  The  court  said:  The  fact  of  Packard  having  been  security 
only,  is  fairly  to  be  presumed  to  have  been  known  to  the  plaintiff.  He 
was,  in  law  and  in  equity,  therefore,  b)Ound  to  use  due  diligence  against 
the  principal,  in  order  to  exonerate  the  surety.'  This  view,  however, 
appears  to  be  indefensible,  because  one  of  the  creditor's  purposes  in 
insisting  upon  the  surety's  undertaking  is  to  avoid  the  burden  and  delay 
of  enforced  collection;  and  it  has  accordingly  been  rejected  by  a  large 
majority  of  the  courts.  There  is,  of  course,  nothing  in  the  Pain  v.  Packard 
doctrine  which  prevents  the  creditor  from  taking  a  judgment  against 
the  surety  as  well  as  the  principal  debtor.  The  surety  is  liable  at  maturity; 
the  guarantor  is  liable  immediately  on  default  by  the  debtor.  It  is 
obviously  unfair  to  require  tlie  creditor  to  stay  his  hand  against  a 
collateral  promisor  a  moment  after  the  time  contemplated  for  payment 
by  him,  and  there  is  no  discernable  reason  for  holding  that  the  surety 
should  not  pay.  Eighteen  states  have  adopted  the  Pain  v.  Packard 
doctrine  by  statute.  Under  such  statutes  the  creditor's  failure  to  sue  is 
sometimes  held  to  discharge  the  surety,  even  though  such  failure  causes 
him  no  loss." 


15 

Therefore  Reliance  never  became  obligated  to  "pay  all  unpaid 
charges",  as  contended  by  the  trustee.  The  trustee's  entire  argu- 
ment relating  to  Reliance's  right  of  subrogation  under  Sec.  57 (i) 
(R.  149)  of  the  Bankruptcy  Act  is  a  complete  smoke  screen  for 
the  reason  that  Reliance's  right  of  subrogation  has  not  come  into 
existence.  Reliance  did  not  make  the  payments  in  question  to 
Pike's  suppliers  on  the  Lincoln  Hospital  project.  McKee  did,  by 
effecting  its  right  of  set-off.  Furthermore,  Reliance  is  not  a  party 
to  this  lawsuit,  and  it  is  not  attempting  to  effect  the  set-off  in 
this  case. 

The  trustee  has  argued  that  no  inequity  would  result  to  appel- 
lants if  the  trustee  is  allowed  to  prevail,  because  of  McKee's  in- 
demnity agreement  from  Reliance  (Trustee's  Exhibit  10).  The 
fact  that  McKee  has  indemnification  does  not  change  the  legal 
principles  involved  here.  For  if  it  does,  then  inequities  are  going 
to  result  to  Reliance.  Reliance  had  a  legal  right  under  A.R.S. 
Sec.  12-1641,  which  adopts  the  doctrine  of  Pain  v.  Packard, 
supra,  to  compel  McKee  to  proceed  against  Fike  by  exercising  its 
right  of  set-off.  To  the  extent  McKee  failed  to  do  this.  Reliance 
would  have  been  discharged  and  McKee  would  have  suffered  the 
loss.  The  fact  that  Reliance  was  willing  to  give  McKee  an  indem- 
nity against  loss  for  effecting  the  set-off  (T.  II  35-37)  should  not 
take  away  the  legal  rights  of  both  McKee  and  Reliance.  Such  a 
result  would  be  in  itself  inequitable. 

3.  A  joint  venture  or  partnership  was  not  formed  in  con- 
nection with  Tucson  House. 

In  his  Finding  of  Fact  numbered  3  the  Referee  states  that 
McKee,  Robbins  and  Schiff  "formed  a  joint  venture".  This  state- 
ment is  a  conclusion  of  law  which  must  be  based  upon  facts.  The 
Referee  gave  no  findings  of  facts  which  would  support  such  a 
conclusion.  Likewise,  in  Finding  of  Fact  numbered  5  the  Referee 
states  that  "it  is  admitted,  and  the  Court  so  finds  that  McKee  was 
aaing  for  and  on  behalf  of  the  joint  venture".  McKee  has  never 
admitted  that  a  joint  venture  existed,  and  its  main  contention 
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is  that  there  is  no  partnership  or  joint  venture  involved  under 
our  fact  situation. 

Arizona  Revised  Statutes  Sec.  29-206(A)  defines  a  partner- 
ship as  "an  association  of  two  or  more  persons  to  carry  on  as 
co-partners  a  business  for  profit."  Therefore,  the  essential  ele- 
ments of  a  partnership  are:  ( 1 )  an  association;  (2)  two  or  more 
persons;  (3)  to  carry  on  a  business;  (4)  the  persons  must  be 
co-owners  of  the  business;  and  ( 5 )  the  purpose  of  the  business 
must  be  for  profit. 

Thus,  it  can  be  seen  that  there  must  be  an  intention  to  carry 
on  a  business,  and  that  the  persons  involved  must  be  co-owners 
of  the  business.  The  Trustee  has  attempted  to  show  that  the  "joint 
venture  agreement"  (Trustee's  E-\hibit  2)  dated  July  2,  1962 
between  Robert  E.  McKee  Geenral  Contraaor,  Inc.  and  Bernard 
W.  Robbins  and  Raymond  S.  Schiff,  constituted  a  partnership 
limited  to  the  single  transaction  of  construaing  Tucson  House. 
While  it  is  true  that  there  are  many  Arizona  cases  which  state 
that  a  joint  venture  differs  from  a  partnership  principally  in  that 
it  is  limited  to  a  single  transaction  (see  Smith  v.  P  hie  gar  (1951) 
73  Ariz.  1 1,  236  P.2d  749;  Ruby  v.  United  States  Co.  S.A.  ( 1941 ) 
56  Ariz.  535,  109  P.2d  845),  the  usual  tests  for  determining  the 
existence  of  a  partnership  or  joint  venture  include:  ( 1 )  a  contract; 
(2)  a  common  purpose;  (3)  community  of  interest  (co-owner- 
ship) in  the  business  conducted;  (4)  an  equal  right  of  control; 
and  (5)  an  agreement  to  share  profits  and  losses.  West  v.  Soto 
(1959)  85  Ariz.  255,  336  P.2d  153. 

It  is  McKee's  contention  that  the  intention  of  the  parties,  as 
set  out  in  the  "joint  venture  agreement"  mentioned  above,  is 
spelled  out  to  such  a  degree  that  there  can  be  no  question  that  a 
partnership  was  not  formed.  A  review  of  the  agreement  will  show 
that  almost  all  of  the  elements  (some  of  which  are  absolutely 
necessary  to  a  partnership)  are  missing.  Paragraph  1  of  the  "joint 
venture  agreement"  recites  the  fact  that  the  parties  have  entered 
into  this  agreement  for  the  sole  purpose  of  entering  into  the 
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construction  contract  for  the  Tucson  House  project.  This  was 
a  device  whereby  Robbins  and  Schiif  obtained  an  identity  of 
interest  with  the  contractor  while  retaining  their  beneficial  inter- 
est in  the  land,  legal  title  to  the  land  being  held  by  Tucson  Title 
Insurance  Company,  as  Trustee.  McKee  never  obtained  any  own- 
ership interest  in  the  project.  McKee  was,  however,  the  general 
contractor  on  the  Tucson  House  project,  and,  as  shown  in  Para- 
graph 5  of  the  agreement,  was  in  exclusive  charge  of  every  phase 
of  the  construction.  Thus,  there  was  no  equal  right  of  control. 

In  Paragraph  8  of  the  agreement,  McKee  agreed  to  indemnify 
Robbins  and  Schifl  from  any  losses  which  they  might  suffer  as 
a  result  of  the  "joint  venture,"  including  those  arising  as  a  result 
of  the  activities  of  any  subcontractor  (T.  I  57-64).  Thus,  no 
sharing  of  losses  was  intended,  and  all  such  losses  were  McKee's. 

Although  the  agreement  was  labeled  a  "Joint  Venture  Agree- 
ment", in  reality  it  was  not  a  joint  venture  in  the  partnership 
sense,  but  an  arrangement  for  the  purpose  of  helping  out  the 
owners  (Robbins  and  Schifl)  in  obtaining  financing  of  the 
project  (T.  I  54-57).  The  three  parties  to  the  agreement  were 
not  partners  for  the  reason  that  their  venture  was  not  a  business 
under  the  better  rule  that  a  business,  as  such,  contemplates  the 
doing  of  a  series  of  acts  toward  a  specific  end,  not  the  mere  per- 
formance of  a  single  transaction  or  type  of  activity.  The  usual 
distinction  between  a  partnership  and  a  joint  venture  is  this  — 
each  partner  is  a  general  agent  of  his  partners,  but  each  joint 
adventurer  is  not  an  agent  of  his  co-joint  adventurers.  Nolan  v. 
J.  &  M.  Doyle  Co.  (1940)  338  Pa.  398,  13  A.2d  59.  In  Para- 
graph 1  of  the  agreement,  the  parties  specifically  stated  that  "the 
joint  venture  shall  not  constitute  a  general  partnership  between 
the  parties  and  shall  not  authorize  any  party  to  act  as  the  agent 
of  any  other  party  except  as  specifically  authorized  herein."  It 
is  clear  that  the  intention  of  the  parties  throughout  the  agreement 
was  to  enter  into  a  contract  and  not  a  business.  Even  if  it  could 
be  contended  that  the  joint  venture  arrangement  amounted  to 
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a  business,  the  essential  element  of  co-ownership,  which  would 
make  the  arrangement  a  partnership,  is  lacking. 

The  recitals  in  the  agreement  clearly  state  that  Robbins  and 
Schiff  own  all  the  beneficial  interest  in  the  land,  and  nowhere 
does  the  agreement  state  that  McKee  had  or  obtained  any  owner- 
ship interest  in  the  project,  and  in  fact,  it  had  none.  Therefore, 
the  vital  element  of  a  community  of  interest  or  co-ownership  is 
lacking.  That  this  element  is  necessary  has  been  spelled  out  in 
a  number  of  cases  including  West  v.  Soto,  supra. 

The  faa  that  Paragraph  9  of  the  agreement  states  that  McKee 
shall  receive  payments  as  its  share  in  the  joint  venture  does  not 
constitute  a  prima  facie  case  of  partnership  since,  as  stated  in 
Arizona  Revised  Statutes  Sec.  29-207,^  "no  such  inference  shall  be 
drawn  if  such  profits  were  received  in  payment:  (a)  As  a  debt 
by  installments  or  otherwise".  The  "sharing"  in  this  case  was 
merely  a  convenient  method  for  the  beneficial  owners  to  pay  their 


1  A.R.S.  Sec.  29-207  reads  as  follows: 

§29-207.  Rules  for  determining  the  existence  of  a  partnership 

"In  determining  whether  a  partnership  exists,  these  rules  shall  apply: 

1.  Except  as  provided  by  §  29-216  persons  who  are  not  partners  as  to 
each  other  are  not  partners  as  to  third  persons. 

2.  Joint  tenancy,  tenancy  in  common,  tenancy  by  the  entireties,  joint 
property,  common  property,  or  part  ownership  does  not  of  itself  estab- 
lish a  partnership,  whether  such  co-owners  do  or  do  not  share  any  profits 
made  by  the  use  of  the  property. 

3.  The  sharing  of  gross  returns  does  not  of  itself  establish  a  partner- 
ship, whether  or  not  the  persons  sharing  them  have  a  joint  or  common 
right  or  interest  in  any  property  from  which  the  returns  are  derived. 

4.  The  receipt  by  a  person  of  a  share  of  the  profits  of  a  business  is 
prima  facie  evidence  that  he  is  a  partner  in  the  business,  but  no  such 
inference  shall  be  drawn  if  such  profits  were  received  in  payment: 

(a)  As  a  debt  by  installments  or  otherwise. 

(b)  As  wages  of  an  employee  or  rent  to  a  landlord. 

(c)  As  an  annuity  to  a  widow  or  representative  of  a  deceased  partner. 

(d)  As  interest  on  a  loan,  though  the  amount  of  payment  vary  with 
the  profits  of  the  business. 

(e)  As  the  consideration  for  the  sale  of  a  good  will  of  a  business  or 
other  property  by  installments  or  otherwise." 
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debt  or  the  costs  of  construaion  to  McKee,  and  McKee  received 
such  proceeds  as  part  payment  of  such  debt,  as  shown  in 
Paragraph  9(a)  of  the  agreement.  This  clear  showing  of  the 
intent  of  the  parties  overcomes  any  prima  facie  case  of  partnership 
made  out  by  the  "sharing".  There  was,  therefore,  no  agreement  to 
share  profits  as  such,  because  what  McKee  was  to  receive  was 
guaranteed  and  determined  in  advance,  and  there  can  be  no  part- 
nership without  an  agreement  to  share  the  profits.  Estrella  v. 
Suarez  (1943)  60  Ariz.  187,  134  P.2d  167. 

In  short,  it  does  not  appear  that  there  was  ever  an  intention  on 
the  part  of  McKee  on  the  one  hand  and  Robbins  and  Schiff  on 
the  other  to  become  partners.  The  general  rule  is  that  persons 
who  are  not  partners  as  to  each  other  cannot  be  partners  as  to 
third  persons.  Since  the  "joint  venture  agreement"  does  not  pro- 
vide: (1)  for  a  share  of  profits  or  losses;  (2)  for  equal  right  of 
control;  or  (3)  for  a  community  of  interest,  it  cannot  be  seriously 
contended  that  it  was  the  intention  of  the  parties  that  a  partner- 
ship be  formed. 

This  point  is  further  emphasized  in  the  Referee's  Finding  of 
Fact  numbered  14,  that  the  "joint  venture"  transferred  the  sum 
of  $50,745.12  to  McKee  on  February  19,  1965  (Trustee's  Exhibit 
15)**  long  after  the  bankruptcy  trustee  made  a  demand  upon  the 
"joint  venture"  for  the  funds  and  instructed  it  not  to  disburse  the 
retention  proceeds.  There  is  no  evidence  in  the  record  to  support 
this  finding.  The  demand  leters  the  Referee  is  apparently  talking 
about  are  Trustee's  Exhibit  9,  written  January  22,  1965,  and 
Trustee's  Exhibit  16,  written  February  11,  1965,  by  the  attorney 
for  the  trustee,  both  letters  being  direaed  to  Robert  E.  McKee 
General  Contractor,  Inc.  Even  the  trustee  recognized  that  the 
contractor  on  the  Tucson  House  project  was  McKee,  and  that 
the  obvious  person  to  send  such  demand  letters  to  would  be 
McKee. 


*Note  that  the  checks  effecting  the  set-off  or  transfer  are  dated  February 
15,  1965. 
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4.  The  two  debts  sought  to  be  set  off  ore  mutual  debts  for  the 
reason  that  McKee  owes  its  Tucson  tSouse  debt  to  Fike,  whether 
such  debt  be  considered  as  an  individual  debt  or  one  which  is 
owed  jointly  and  severally. 

Section  68  of  the  Bankruptcy  Aa  allows  set-offs  against  a 
bankrupt  by  one  of  its  debtors  on  the  condition  that  the  debts  are 
mutual.  It  has  been  said  that  in  order  for  mutuality  to  exist,  each 
party  must  own  his  claim  in  his  own  right  severally,  and  the 
right  to  collect  it  in  his  own  name  against  the  debtor,  in  his  own 
right  and  severally.'  The  trustee's  major  contention,  and  the  con- 
clusion reached  by  the  Referee,  is  that  the  debts  are  not  "mutual" 
within  the  purview  of  the  Bankruptcy  Act.  This  conclusion  is 
erroneous.  The  only  way  that  the  Referee  could  have  reached  tliis 
conclusion  was  on  the  basis  of  certain  cases  presented  by  the 
trustee  which  have  no  applicability  to  the  facts  of  this  case. 

The  trustee  basically  relied  on  a  quotation  in  Collier  on  Bank- 
ruptcy that  a  joint  debt  cannot  be  set-off  against  a  separate  debt, 
and  vice-versa.'"  The  authority  for  this  statement  is  a  New  York 
case,  In  re  Shults  (D.C.N.Y.  1904)   132  F.  573. 

The  Shults  case  involved  a  transfer  situation  in  which  certain 
depositors  assigned  their  claims  against  the  bank,  which  was  in 
reality  a  bank  partnership  subsequently  adjudicated  a  bankrupt, 
to  a  firm  of  which  one  of  the  depositors  was  a  member,  and  which 
was  a  debtor  of  the  bank,  for  the  purpose  of  enabling  such  claims 
to  be  used  as  a  set-off  against  the  indebtedness.  This  was  clearly  a 
preference  situation,  having  no  resemblance  to  the  facts  of  our 
case. 

The  Court,  in  the  Shults  case,  stated  "The  rule  in  the  State  of 
New  York  seems  to  be  that  a  joint  debt  cannot  be  set  off  or  operate 
as  a  counterclaim  against  a  separate  debt,  or,  conversely,  a  separate 
debt  against  a  joint  debt."  Because  of  this  rule,  the  Court  held  in 
the  Shults  case  that  a  solvent  partnership  which  is  indebted  to  a 


94  Collier,  Bankruptcy,  14th  ed.,  5  68.04,  pp  735-736. 


104  Collier,  Bankruptcy,  I4th  ed.,  5  68.04,  p  736. 
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bankrupt  cannot  set  off  against  such  indebtedness  a  claim  due  from 
the  bankrupt  estate  to  one  of  the  partners.  The  State  of  New  York 
follows  the  common  law  rule  that  contrartual  obligations  of 
partners  are  joint  only,  and  not  joint  and  several.  Thus  the  hold- 
ing in  the  Shults  case  is  that  joint  debts  and  several  debts  are 
not  mutual,  and  can  not  be  set-off  one  against  the  other.  The 
rule  in  Arizona  differs  from  the  common  law  rule,  however,  and 
therefore  the  rule  in  In  re  Sh/dts  does  not  apply  to  this  case. 

Airzona  has  by  statute  made  partners'  contractual  obligations 
both  joint  and  several.  Such  a  result  is  clearly  intended  by  omitting 
the  word  "jointly"  in  §29-215  Arizona  Revised  Statutes,  which 
reads  "All  partners  are  liable  jointly  and  severally  for  everything 
chargeable  to  the  partnership  under  §§29-213  and  29-214,  and 
[jointly  omitted  here}  for  all  other  debts  and  obligations  of  the 
partnership;  but  any  partner  may  enter  into  a  separate  obligation 
to  perform  a  partnership  contract."^' 

Therefore,  if,  as  the  trustee  argues,  McKee  entered  into  a 
partnership  agreement  with  the  beneficial  owners,  then,  by  virtue 
of  the  above  statute,  McKee  remains  severally  liable  for  any  debt 
owed  the  bankrupt,  and  the  requisite  mutuality  is  present.  McKee 
contends  that  its  right  to  set-off  its  Tucson  House  debt  against 
Fike's  obligation  arising  out  of  the  Lincoln  Hospital  projea  is 
valid  and  bona-fide.  This  is  not  a  case  of  a  joint  debt  trying  to  be 
set-off  against  a  separate  debt,  or  vice  versa,  but  of  a  separate  debt 
being  set-off  against  a  separate  debt.  Mutuality  exists,  since  each 
party  owns  his  claim  in  his  own  right,  severally,  with  the  right  to 
collect  it  in  his  own  name  against  the  debtor,  in  his  own  right  and 
severally.  The  test  of  mutuality,  therefore,  is:  Can  Fike,  under 
Arizona  law,  sue  McKee  individually  to  collect  the  monies  alleged 
to  be  due  from  the  Tucson  House  project.^  Since  McKee's  liability 
on  that  project  is  several  as  well  as  joint  under  the  Arizona  Part- 
nership Act,  the  answer  is  yes,  and  therefore  mutuality  exists. 


'^See  Commissioners  Notes,  Uniform  Partnership  Act,  7  Uniform  Laws 
Annotated,  Sec.  15. 
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There  are  many  cases  which  support  McKee's  contentions, 
including  annotations  in  5  A.L.R.  1541  and  55  A.L.R.  566,  re- 
garding the  right  to  set-off  a  claim  of  an  individual  partner 
against  a  claim  against  the  partnership,  where  the  partnership 
liabilit}'  is  joint  and  several.  In  Columbia  Taxicab  Co.  v.  Mercurio 
(1921)  208  Mo.App.  492,  236  S.W.  1096,  it  appeared  that 
a  partnership  was  sued  for  damages  resulting  to  the  plaintiff  by 
reason  of  a  collision  between  the  plaintiff's  automobile  and  a 
truck  owned  by  the  partnership  and  operated  by  one  of  the 
partners.  The  Court  held  that,  a  partnership  debt  being  joint 
and  several,  each  member  may  be  sued  separately  and  made  to 
pay  the  whole  of  it,  and  therefore  it  follows  that  the  separate  de- 
mands of  each  member  of  a  partnership  may  be  set-off  against 
their  joint  (and  several)  obligation. 

In  Boeger  &  Buchanan  v.  Uagen  (1927)  204  la.  435,  215 
N.W.  597,  it  was  held  that  in  an  action  by  a  receiver  of  an  in- 
solvent bank  on  a  partnership  note,  the  personal  deposit  account 
of  one  of  the  partners  may  be  allowed  properly  as  a  set-off  against 
the  bank's  claim  against  the  firm  on  the  partnership  note,  in 
view  of  a  statute  which  makes  each  member  of  a  partnership 
primarily  liable  for  the  partnership  debts.  The  Court  followed 
the  rule  suggested  by  Justice  Holmes  in  a  United  States  Supreme 
Court  case  (Francis  v.  McNeal  (1913)  228  U.S.  695,  33  S.Ct. 
701,  57  L.Ed.  1029)  that  a  partnership  debt  is  in  reality  the  indi- 
vidual debt  of  each  of  the  individual  members  of  the  partner- 
ship, and  their  liability  thereon  is  a  primary  liability  and  not  a 
secondary  one. 

Another  case  in  point  is  Bryant  Bros.  v.  Wilson  (1934)  253 
Ky.  578,  69  S.W. 2d  1020.  In  that  case  the  lower  court  had  pre- 
vented one  partner  from  relying  upon  his  individual  claim  against 
the  plaintiff  as  a  set-off  against  the  latter's  aaion  against  the  part- 
nership for  the  reason  that  the  necessary  mutuality  was  wanting. 
The  lower  court  stated  that  at  that  date  the  individual  partner 
was  only  jointly  liable  with  his  other  partners  for  the  partnership 
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obligation,  and  was  not  separately  and  individually  liable  to 
the  owner  of  the  obligation  for  the  entire  debt.  The  Supreme 
Court  of  Kentucky  reversed  the  lower  court  and  allowed  the  set- 
off, saying:  "Statutes  in  this  and  other  states  have  eliminated  that 
basis  for  that  theory,  since  a  joint  contractor  is  severally  and  indi- 
vidually liable  for  the  entire  joint  obligation.  Hence  it  is  now  the 
law  in  this  state,  and  in  practically,  if  not  in  all  of  the  others, 
that  one  of  two  or  more  joint  obligors  may  set  off  plaintiif's  joint 
obligation  by  the  amount  of  an  individual  claim  due  him  or  them 
from  plaintiff." 

The  trustee's  attorney,  during  the  course  of  oral  argument,  re- 
sponded to  McKee's  joint  and  several  liability  theory  by  saying, 
"Mr.  Haug  gave  you  umpteen  cases  on  offset  .  .  .  there  isn't  a  sin- 
gle bankruptcy  case  in  there,  nothing  with  bankruptcy,  just  a  lot 
of  general  stuff,  .  .  ."  (T.  II  55 ).  The  trustee's  attorney  then  cited 
the  one  case  he  found  involving  a  bankruptcy  situation,  Poncet 
Davis  Co.  V.  Roberts  (5th  Cir.  1943)  138  F.2d  538,  in  which 
there  is  no  discussion  by  the  Court  on  the  question  of  mutuality. 
The  Court  denied  the  set-off  in  that  case  because  it  was  being  as- 
serted in  a  consolidated  claim,  and  the  law  did  not  authorize  the 
filing  of  such  a  claim.  (T.  II  43-45).  It  should  also  be  pointed 
out  that  the  person  attempting  the  set-off  in  that  case  was  the 
alter  ego  of  the  bankrupt  corporation,  and  the  facts  are  so  bla- 
tantly dissimilar  that  under  no  circumstances  could  it  be  con- 
sidered as  controlling  in  our  case. 

The  trustee  argues  that  "a  partnership  debt  is  first  and  fore- 
most the  responsibility  of  the  partnership"  (R.  150).  The  trustee 
then  presents  the  case  of  Springer  v.  Bank  of  Douglas  (1957) 
82  Ariz.  329,  313  P.2d  399  for  the  proposition  that  "the  liability 
of  a  co-partner  becomes  his  several  obligation  only  when  the 
partnership  property  is  inadequate  to  pay  the  partnership  debts, 
or  when  there  is  no  effective  remedy  without  resort  to  his 
individual  property." 

The  basic  faas  of  the  Springer  case  were  that  one  co-partner 
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executed  a  promissory  note  on  behalf  of  the  partnership.  The 
Court  held  that  if  such  note  was  secured  by  a  mortgage  on  part- 
nership assets,  then  the  maker  would  be  entitled  to  have  the  assets 
covered  thereby  applied  toward  the  satisfaction  of  the  partnership 
debt,  before  enforcing  the  judgment  against  the  partner  person- 
ally. There  is  no  evidence  in  our  case  which  suggests  the  possi- 
bility of  a  mortgage  existing  on  the  "joint  venture"  assets,  and  the 
limited  holding  of  the  Springer  case  does  not  apply  to  our  faa 
situation.  Under  no  stretch  of  the  imagination  could  the  Springer 
case  be  interpreted  as  denying  McKee  its  right  of  set-off  under 
our  fact  situation,  even  if  we  take  the  trustee's  case  at  its  best  and 
assume  that  a  "joint  venture"  had  been  formed.  For  in  that  case 
McKee's  liability  would  be  joint  and  several,  and  the  assets  of  the 
"joint  venture"  would  not  have  to  be  first  exhausted  before  McKee 
would  be  responsible  severally. 

Appellants  urge  that  the  Court  consider  the  case  of  In  re  Sher- 
man Plastering  Co.  (2d  Cir.  1965  )  346  F.2d  492,  which  decision 
should  lay  to  rest  trustee's  argument  that  a  joint  and  several  debt 
can  not  be  set-off  against  a  separate  debt,  and  vice-versa.  The 
Sherman  case  involves  the  Bankruptcy  Act  and  holds  that  joint 
and  several  debts  (e.g.  Arizona  partnership  debts)  are  mutual  to 
several  debts. 

In  the  Sherman  case  the  court  held  that  a  surety's  successor 
(Hanover),  which  was  under  a  joint  and  several  obligation  to  a 
debtor-in-possession  (Sherman)  on  a  claim  on  a  performance  bond, 
could  set-off  a  several  claim  against  the  debtor-in-possession  aris- 
ing out  of  a  prior  transaction  in  which  it  was  surety  for  the 
debtor-in-possession. 

On  March  15,  1963,  Sherman  Plastering  Corp.  (Sherman) 
filed  a  petition  for  a  Chapter  XI  arrangement,  and  was  thereafter 
permitted  to  operate  its  business  as  a  debtor-in-possission.  Several 
years  prior  to  filing  its  petition,  Sherman  was  engaged  as  a 
subcontractor  by  Joseph  Rugo,  a  prime  contractor,  in  the  con- 
struction of  an  office  building  for  the  State  of  Maine.  Sherman  had 
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faithfully  performed  its  duties  and,  when  Rugo  defaulted  in  pay- 
ment, Sherman  turned  to  the  bond  furnished  by  Rugo.  This  bond 
was  executed  in  1956  by  three  corporate  sureties,  Massachusetts 
Bonding  &  Insurance  Co.  (Mass.  Bonding),  United  States  Fidelity 
&  Guaranty  Co.  (Fidelity),  and  American  Automobile  Insurance 
Co.  (American).  The  bond  bound  the  sureties  "  'jointly  and  sev- 
erally' as  well  as  'severally'  ";  and  it  obliged  Mass.  Bonding  to 
pay  50  per  cent  of  the  penal  amount  and  the  other  two  sureties  to 
pay  25  per  cent  each.  In  1957  Sherman  commenced  an  action  on 
the  bond  in  the  name  of  the  State  Treasurer;  and  on  February  24, 
1964,  a  judgment  of  $39,943.15  plus  interest  was  entered  in  its 
favor,  which  was  affirmed  on  appeal  on  January  11,  1965  save  for 
the  method  of  computing  the  interest.  The  court  then  stated: 

"The  sureties  were  explicitly  held  jointly  liable  (a  point 
much  stressed  by  appellant  although  we  can  perceive  no  differ- 
ence here  relevant  between  a  joint  and  several  liability).  Sher- 
man could  collect  up  to  the  whole  judgment  from  any  one  or 
more  of  the  obligors;  and  to  the  extent  that  this  exceeded  any 
obligor's  pro  rata  share,  that  obligor  would  have  to  seek  reim- 
bursement from  the  others.  4  C  o  r  b  i  n,  Contracts,  §  928 
(1951)."  (346  F.2datp.  493). 

The  sureties  consented  to  the  jurisdiction  of  the  bankruptcy 
court  and  sought  to  satisfy  their  obligations  arising  from  the 
Maine  judgment.  Fidelity  and  American  tendered  to  the  bankrupt- 
Sherman  their  pro  rata  shares  of  the  judgment,  and  Hanover  In- 
surance Co.  (Hanover),  which  had  succeeded  to  Mass.  Bonding's 
rights  during  the  pendency  of  the  Maine  action,  sought  to  dis- 
charge its  pro  rata  share  by  offsetting  it  against  an  unrelated  in- 
demnification claim  owed  from  the  debtor  when  it  filed  its  proof 
of  that  claim  on  February  24,  1964.  This  claim  arose  from  Sher- 
man's contractual  duty  to  reimburse  Hanover  for  payments  made 
under  another  performance  bond  issued  in  I960,  by  which  Han- 
over acted  as  surety  for  Sherman  in  another  construction  job. 

In  the  words  of  the  court, 

"Sherman  resisted,  and  refused  the  tenders  for  obvious  rea- 
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sons.  Its  strategy  was  to  coUea  the  full  amount  of  the  Maine 
judgment  from  American  and  Fidelity,  with  the  hope  of  de- 
stroying Hanover's  set-off,  thereby  enabling  it  to  pay  off  Han- 
over's claim  at  the  scaled  down  rate  fixed  in  the  Chapter  XI 
arrangement  and  yet  to  satisfy  its  claim  under  the  Maine  judg- 
ment in  full.  It  sought  to  justify  this  position  by  invoking  the 
maxim  that  a  joint  debt  (the  debt  owed  by  Hanover)  cannot 
be  set  off  by  a  single  debt  (the  debt  owned  by  Hanover),  and  by 
insisting  that  this  maxim  was  embodied  in  the  mutuality-of- 
debts  requirement  of  section  68  of  Bankruptcy  Act."  (546  F.2d 
at  p.  493). 

The  Referee  in  Bankruptcy  initially  enjoined  Sherman  from 
executing  and  enforcing  the  Maine  judgment;  but  he  vacated  this 
injunction  after  reaching  the  merits  of  Hanover's  petition  and 
deciding  to  disallow  the  set-off  for  want  of  the  requisite  mutuality. 
On  a  petition  for  review,  however,  the  District  Court  reversed  the 
Referee  and  allowed  the  set-off. 

The  Circuit  Court  affirmed  the  District  Court's  order  modifying 
the  Referee's  disposition  by  saying: 

"No  legitimate  interest  would  be  served  by  disallowing  this 
set-off,  and  in  fact  disallowing  the  set-off  would  frustrate  the 
manifest  equitable  purposes  of  section  68.  It  would  put  Hanover 
in  the  inequitable  position  of  having  to  pay  its  debt  to  Sherman 
in  full  while  receiving  only  partial  satisfaction  of  its  claim 
against  Sherman.  Neither  the  rehabilitative  purposes  of  a  Chap- 
ter XI  arrangement  nor  section  68's  requirement  that  the  debts 
be  mutual  dictates  such  a  result.  The  debts  are  owed  and  owned 
by  the  same  party,  acting  in  the  same  capacity.  The  jointness 
of  the  debt  owed  by  Hanover  affords  Sherman  the  alternative 
of  collecting  the  whole  amount  from  the  other  joint  obligors. 
However,  the  availability  of  this  alternative,  conceived  of  as  a 
means  of  protecting  the  obligee  from  certain  contingencies, 
none  of  which  materialized  in  this  case,  such  as  the  insolvency 
or  lack  of  amenability  to  suit  of  the  other  joint  obligors,  does 
not  mean  that  Hanover  does  not  owe  its  agreed  upon  share  of 
the  joint  debt,  or  that  it  owes  it  in  a  different  capacity  than  it 
owns  its  debt  against  Sherman.  There  was  equity  in  preventing 
Sherman  from  pursuing  the  course  it  sought  to  follow."  (346 
F.2d  at  pp.  493-494). 
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Thus  in  diagram  form  the  Sherman  case  appears  like  this: 

( owes ) 
Sherman  >     Hanover 

(owes)  O.K.  to  offset 

Bonding  Cos.  (Hanover)  >     Sherman 

Joint  &  ( Several ) 

A  diagram  of  our  case  would  look  like  this  if  a  joint  venture 
was  actually  formed: 

( owes ) 

Fike  >     McKee  (Lincoln  Hospital) 

( owes ) 

Joint  Venture  (McKee)    >     Fike  (Tucson  House) 

Joint  &  ( Several ) 

The  similarity  between  the  cases  is  immediately  apparent,  and 
it  should  be  noted  in  both  these  instances  that  the  debt  is  owned 
by  the  non-bankrupt  individual,  and  owed  jointly  and  severally 
by  the  party  effecting  the  set-ofif. 

The  Court  in  the  Sherman  case  went  on  to  say : 

"There  is  ...  no  inequity  in  allowing  the  set-off  in  the  instant 
case.  Neither  Hanover's  joint  obligors  nor  its  creditors  could  be 
prejudiced  by  the  set-off.  Nor  would  the  joint  obligors  be  re- 
ceiving an  unfair  benefit,  for  if  the  set-off  is  allowed  they  would 
be  paying  no  less  than  their  pro  rata  share  of  the  joint  liability; 
and  there  is  nothing  unfair  about  saving  them  the  expense,  or 
foregoing  the  risk  that  would  be  involved  in  seeking  reimburse- 
ment from  Hanover  if  they  were  obliged  to  pay  more  than  their 
pro  rata  share  of  the  joint  liability.  Moreover,  Sherman  would 
have  the  "reciprocal  right  to  do  the  same  thing,'  that  is,  if  Han- 
over rather  than  Sherman  were  bankrupt  Sherman  could  apply 
Hanover's  pro  rata  share  of  liability  under  the  Maine  judgment 
to  discharge  its  obligation  to  Hanover."  ( 346  F.2d  at  pp.  494- 
495). 
In  our  case  McKee  has  fully  indemnified  Robbins  and  Schiff, 

and  thus  our  joint  obligors  likewise  would  not  be  receiving  an 

unfair  benefit  if  the  set-off  is  allowed. 

No   legitimate  interest  would  be  served  in  disallowing  this 
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set-oflf,  and,  in  fact,  disallowing  the  set-off  would  violate  the 
obvious  equitable  purposes  of  Sections  68  of  the  Bankruptcy  Act. 
It  would  put  McKee  in  the  inequitable  position  of  eventually  hav- 
ing to  pay  its  debt  to  Fike  in  full,  while  receiving  only  a  partial 
satisfaction  of  its  claim  against  Fike. 

The  Court  in  the  Sherman  case,  in  affirming  the  District  Court 
order  reversing  the  Referee  in  Bankruptcy,  concluded  as  follows: 

"The  venerable  maxim  that  a  joint  debt  cannot  be  set  off 
against  a  separate  debt,  and  vice  versa,  see  3  Story,  Equity  Juris- 
prudence, §1874  (l4th  cd.  1918),  like  all  maxims  tested  by 
experience,  has  its  exceptions,  and  this  is  one  of  them."  (346 
F.2d  at  pp.  496-497). 

5.  The  proceeds  obtoined  by  McKee  in  connecfion  with 
Tucson  House  were  not  wrongfully  obtained,  nor  were  they 
"trust  proceeds". 

The  trustee  first  advanced  his  "trust  theory"  argument  to  dem- 
onstrate the  summary  jurisdiction  of  the  Bankruptcy  Court.  The 
Referee  in  Conclusion  of  Law  numbered  1(a)  decided  that  he  had 
jurisdiction  because  the  Tucson  House  debt  was  a  "trust  fund," 
and  because  at  the  date  of  bankruptcy  the  "fund"  was  in  the  con- 
structive possession  of  the  Court.  The  Referee  overlooked  the  fact 
that  Fike's  contract  \vas  with  appellants,  who  had  no  obligation 
to  pay  Fike  out  of  the  monies  it  received  from  the  "Owner".  Ap- 
pellants could  choose  any  fund  out  of  which  to  pay  Fike's  retention 
money  (T.  I  104),  and  for  this  reason  alone  there  was  never  a 
trust  in  favor  of  Fike  on  any  particular  fund  of  money. 

Moreover,  Fike's  right  to  be  paid  was  not  absolute,  but  only 
conditional  on  its  proper  performance,  not  only  of  the  Tucson 
House  contract,  but  also  any  contracts  which  it  might  have  had 
with  appellants.  The  trustee  can  stand  in  no  better  position  with 
respect  to  this  obligation  than  Fike.  This  makes  even  better  logic 
when  we  conceive  of  Fike's  property  interest  in  the  "fund  ",  as- 
suming such  a  "fund"  ever  existed,  as  a  bundle  of  rights  in  the 
Hohfeldian  sense.  All  Fike  is  able  to  give  to  the  trustee  is  a  few 
strings  to  the  "fund",  not  the  "fund"  itself.  These  strings  were 
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cut  when  Fike  failed  to  perform  all  the  obligations  it  owed  to 
appellants,  and  the  trustee's  right  to  the  "fund"  ceased  to  exist. 

The  only  possible  way  Fike  might  have  obtained  an  interest  in 
the  "fund"  while  it  was  in  the  hands  of  the  "Owner"  was  by  per- 
fecting a  valid  Notice  and  Claim  of  Lien  under  the  Arizona  stat- 
utes. Under  such  circumstances  the  owner  is  given  the  right  to 
withhold  payment  from  the  contractor,  and,  under  certain  con- 
ditions, is  given  the  right  to  pay  to  the  subcontractor  the  amount 
of  his  lien.  We  believe  this  was  the  basis  for  the  Referee's  holdins 
in  his  Conclusion  of  Law  numbered  1(b).  This  point  will  be  dis- 
cussed in  the  following  argument. 

The  trustee  further  relied  on  his  "trust  theory"  for  the  proposi- 
tion that  McKee  was  not  entitled  to  a  set-off.  Appellants  agree 
with  the  trustee  that  where  the  liability  of  the  one  claiming  a 
set-off  arises  from  a  fiduciary  duty  or  is  in  the  nature  of  a  trust, 
the  requisite  mutuality  of  debts  does  not  exist,  and  such  person 
may  not  set-off  a  debt  owing  from  the  bankrupt  against  such  lia- 
bility. However,  never  was  it  shown  by  the  trustee  that  McKee 
owed  any  fiduciary  duty  to  Fike  or  that  a  trust  existed. 

The  only  trust  involved  in  our  fact  situation  is  the  trust  under 
which  Tucson  Title  Insurance  Company  held  legal  title  to  the 
property  in  question,  as  Trustee.  The  joint  venture  agreement 
(Trustee's  Exhibit  2)  or  contract  arrangement  between  McKee,  as 
contractor,  and  Robbins  and  Schiff,  as  beneficial  owners  of  the 
property,  provides,  as  previously  pointed  out,  that  McKee  shall 
be  in  charge  of  the  construction,  make  all  subcontracts,  collect  all 
monies  that  may  accrue  under  the  construction  contract  and  be  re- 
sponsible for  the  work  to  the  end  of  final  completion.  In  addition, 
McKee  is  responsible  for  all  monies  paid  out,  as  defined  under 
Paragraph  10  of  the  agreement  under  the  term  "actual  costs  of 
construction".  There  is  nothing  in  the  agreement  which  provides 
for  Robbins  and  Schiff  to  collect  any  monies. 

Therefore,  it  cannot  be  logically  contended  that  the  proceeds 
the  trustee  is  seeking  were  obtained  by  McKee  "illegally".  McKee, 
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by  virtue  of  its  agreement  with  the  beneficial  owners,  was  respon- 
sible to  collect  the  monies  and  make  all  payments,  including  the 
10%  retention  proceeds  due  Fike  upon  completion  and  accept- 
ance of  Pike's  work  by  the  owners.  McKee,  therefore,  obtained 
these  proceeds  legally  and  in  accordance  with  its  contract  with  the 
beneficial  owners. 

6.  The  lien  urged  by  the  trustee  is  completely  invalid  for  the 
reason  that  o  copy  of  the  Notice  and  Claim  of  Lien  was  never 
served  upon  the  owner  as  required  by  the  laws  of  the  State  of 
Arizona. 

In  Finding  of  Fact  numbered  11,  a  statement  is  made  that  the 
owner  was  not  prejudiced  by  the  failure  of  Fike  to  serve  a  copy 
of  the  Notice  and  Claim  of  Lien  upon  the  owner.  Whether  there 
was  or  was  not  prejudice  is  wholly  immaterial  to  this  case.  The 
statement,  which  is  a  conclusion  of  law,  was  made  for  the  purpose 
of  attempting  to  establish  the  trustee's  so  called  "trust  theory", 
which  has  been  previously  discussed. 

Appellants  have  always  maintained  that  the  trustee's  claimed 
lien  was  invalid.  The  laws  of  the  State  of  Arizona'^  require  that 


'2  A.R.S.  Sec.  33-993  wliich  reads  as  follows: 

§  33-993.  Procedure  to  perfect  lien;  notice  and  claim  of  lien;  service; 
filing 

"In  order  to  impress  and  secure  the  lien  provided  for  in  this  article,  every 
original  contractor,  within  ninety  days,  and  every  other  person  claiming 
the  benefits  of  this  article,  within  sixty  days  after  the  completion  of  a 
building,  stmctiire  or  improvement,  or  any  alteration  or  repair  thereof, 
shall  make  duplicate  copies  of  a  notice  and  claim  of  lien  and  file  one 
copy  with  the  county  recorder  of  the  county  in  which  the  property  or 
some  part  thereof  is  located,  and  within  a  reasonable  time  thereafter 
serve  the  remaining  copy  upon  the  owner  of  the  building,  structure  or 
improvement,  if  he  can  be  found  within  the  county.  The  notice  and 
claim  of  lien  shall  be  made  under  oath  by  the  claimant  or  some  one 
with  knowledge  of  the  facts,  and  shall  contain: 

1.  A  description  of  the  lands  and  improvements  to  be  charged  with 
a  lien,  sufficient  for  identification. 

2.  The  name  of  the  owner  or  reputed  owner  of  the  property  con- 
cerned, if  known,  and  the  name  of  the  person  by  whom  the  lienor  was 
employed  or  to  whom  he  furnished  materials. 

( Footnote  continued ) 
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a  copy  of  the  Notice  and  Claim  of  Lien  be  served  upon  the  owner 
within  a  reasonable  time  after  the  instrument  is  filed.  The  trustee 
has  admitted  (T.I  123)  that  no  copy  of  the  Notice  and  Claim  of 
Lien  was  ever  served  upon  Tucson  Title  or  McKee.  The  trustee 
likewise  has  never  proved  that  a  copy  was  served  on  either  Rob- 
bins  or  SchifT,  the  beneficial  owners. 

A.R.S.  Sec.  33-994  provides  that  the  owner,  upon  being  served 
with  a  Notice  and  Claim  of  Lien,  may  retain,  out  of  the  amount 
due  or  to  become  due  the  original  contractor,  the  value  of  the 
labor  and  material  shown  by  tb.e  lien.  The  owner  is  then  re- 
quired to  furnish  the  contractor  with  a  copy  of  the  lien,  and  if 
the  contractor  does  not  object  to  the  lien  within  10  days,  the 
owner  can  pay  the  lien  claimant.  The  purpose  of  this  statute  is 
to  protect  the  owner  against  the  delinquencies  of  the  contractor, 
and  is  not  mandatory,  but  merely  permissive  on  the  part  of  the 
owner.  Perhaps  if  Fike  had  followed  this  procedure  and  perfected 
a  valid  lien,  there  might  have  been  merit  to  the  trustee's  argu- 
ment. The  facts,  however,  do  not  support  the  trustee.  While  it  is 
true  that  Fike  filed  the  lien,  the  Referee  found  as  a  fact  that  the 
lien  was  not  served  upon  the  "Owner".^-^ 

The  lien  must  be  both  filed  and  served  if  there  is  to  be  sub- 
stantial compliance  with  the  lien  law  and  a  validly  perfected  lien. 
Leeson  v.  Bartol  (1940)  55  Ariz.  160,  99  P.2d  485.  Since  the 
lien  was  not  valid,  there  was  never  a  trust  in  favor  of  Fike  on 
any  particular  fund  of  money,  and  there  is  absolutely  no  evidence 
in  the  record  which  will  support  a  "trust  theory"  arising  out  of 
Fike's  filing  a  lien.  For  the  Referee  to  reach  the  conclusion  that 
the  appellants  didn't  have  a  legal  right,  because  of  the  lien,  to 


(Footnote  continued) 

3.  A  statement  of  the  terms,  time  given  and  conditions  of  the  con- 
tract, if  it  is  oral,  or  a  copy  of  the  contract,  if  written. 

4.  A    statement    of    Uenor's    demand,    after    deducting    just    credits 
and  offsets. " 


'^See  Referee's  Finding  of  Fact  numbered  11. 
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receive  from  the  "Owner""  the  money  that  the  "Owner"  was 
obligated  by  contract  to  pay  the  appellants,  is  completely  er- 
roneous. 

The  Trustee  has  presented  the  case  of  Green  v.  H.  E.  B//tt  Foun- 
dation (5th  Cir.  1954)  217  F.2d  553,  for  the  proposition  "that 
once  a  lien  claimant  files  a  claim  of  lien,  that  the  amounts 
claimed  by  virtue  of  that  lien  become  impressed  with  a  trust" 
(T.II  13-14).  The  Green  case  obviously  deals  with  a  situation 
where  the  lien  has  been  properly  perfected,  while  the  trustee  in  our 
case  has  never  even  argued  that  Pike's  lien  was  properly  per- 
feaed.  In  Leeson  v.  Bartol,  supru,  the  lien  claim  was  served  within 
a  reasonable  time  as  provided  by  the  statute;  but  that  case  pointed 
out  that  there  must  be  substantial  compliance  with  the  lien  law, 
and  certainly  does  not  stand  for  the  proposition  that  failing  to 
serve  a  copy  of  the  lien  claim  on  the  owner  allows  for  a  finding  of 
substantial  compliance. 

7.  McKec  hod  a  legal  right  to  retain  the  retention  proceeds 
on  Tucson  House  for  the  life  of  Fike's  warranty. 

On  August  6,  1962,  Fike  and  appellants  entered  into  a  sub- 
contraa  (Trustee's  Exhibit  3),  in  which  Fike  agreed  to  furnish 
labor  and  materials  for  the  Tucson  House  projea.  In  Paragraph 
27  of  this  contraa  Fike  agreed  to  guarantee  all  work  performed 
in  the  course  of  the  Tucson  House  project  against  defective  ma- 
terials and/or  workmanship  for  a  period  of  one  year  from  the 
date  of  acceptance  by  the  owner  of  the  completed  contract.  In 
Paragraph  19  of  this  contract  Fike  further  agreed  that  the  con- 
tract could  be  canceled  at  appellants'  option  if  Fike  failed  to 
properly  perform  any  term,  covenant,  or  condition  of  the  contract. 


'■'  The  trustee  has  had  difficulty  in  distinguishing  between  the  legal  owner 
of  Tucson  House,  Tucson  Title  Insurance  Company  as  Trustee,  and  the 
beneficial  owners,  Robbins  and  Schiff.  Since  neither  the  legal  nor  beneficial 
owners  were  served  with  a  copy  of  Fike's  Notice  and  Claim  of  Lien, 
appellants  contend  that  McKee  was  rightfully  entitled  to  final  payment, 
whether  it  be  considered  to  come  from  the  beneficial  owners  or  through 
the  medium  of  the  trustee  as  legal  owner. 
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and  that  all  losses  should  be  deducted  from  the  contract  price 
therein  stated. 

Thus,  by  the  very  terms  of  the  subcontract,  McKee  had  the 
right  to  retain  the  retention  proceeds  in  the  exercise  of  its  option 
to  cancel  the  contraa,  and  it  could  therefore  deduct  any  losses 
or  expenses  incurred  by  Pike's  breach  of  the  contract,  and  also 
exercise  any  legitimate  right  of  set-off  to  which  it  was  entitled. 

In  addition,  appellants  claim  that  the  act  of  bankruptcy  was  an 
immediate  anticipatory  breach  of  contract  (T.II  50-52),  as  has 
been  held  by  the  Supreme  Court  of  the  United  States,  and  it  was 
therefore  not  necessary  for  appellants  to  tender  the  retention  pro- 
ceeds to  the  bankrupt.  Central  Trust  Co.  v.  Chicago  Aiui'itorium 
Asso.  (1916)  240  U.S.  581,  36  S.Ct.  412,  60  Led.  811;  In  re 
Robertson  (D.C.  Ark.  1941)  41  F.Supp.  665,  668;  United  States 
V.  Brunner  (10th  Cir.  I960)  282  F.2d  535,  538;  In  re  Hot 
Springs  Broadcasting  Co.  (D.C.  Ark.  1962)  210  F.Supp.  533, 
542.  Appellants  agree  that  if  Fike  had  not  gone  into  bankruptcy 
and  had  been  able  to  perform  its  warranty  obligations,  or  if  the 
trustee  had  agreed  to  assume  these  obligations  within  a  reason- 
able time,'^  which  he  never  did,  then  appellants  might  have  been 
obligated  to  turn  money  over  to  Fike  had  no  right  of  set-off 
existed. 

In  our  situation,  however,  Fike  placed  itself  beyond  the  posi- 
tion of  being  able  to  perform  its  warranty  obligations,  and  there- 
fore no  trust  could  have  been  placed  on  the  retention  funds 
which  would  have  required  appellants  to  turn  the  money  over 
to  the  trustee. 

The  trustee  has  argued  that  Fike  had  earned  the  retention 
proceeds  here  in  issue  long  before  its  bankruptcy  (R.  63).  Ap- 
pellants disagree  with  this  argument.  Webster's  Dictionary  de- 
fines "earn"  as  "to  become  entitled  to",  and  certainly  it  cannot 
be  successfully  argued  that  Fike  was  entitled  to  the  retention 


15 


Bankruptcy  Act,  Sec.  70(b) 
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proceeds,  in  view  of  its  warranty  obligations  and  McKee's  right 
of  set-oflF.  For  the  trustee  to  argue  that  Pike's  ultimate  bank- 
ruptq^  was  not  a  breach  of  the  subcontract,  insofar  as  Pike's  right 
to  the  retention  proceeds  was  concerned,  is  contrary  to  the  law. 
Since  Pike  was  unable  to  perform  its  warranty  obligations,  and 
the  trustee  unwilling  to  assume  them,  appellants  never  became 
obligated  to  turn  over  the  retention  proceeds  until  the  warranty 
period  expired,  notwithstanding  McKee's  right  to  set-off  the  ma- 
jority of  the  retention  monies. 

In  Finding  of  Faa  numbered  16  it  is  stated  that  the  "joint 
venture"  never  made  a  demand  upon  the  trustee  to  perform  the 
warranty  portion  of  Pike's  subcontract  on  the  Tucson  House 
project.  This  statement  of  fact  is  completely  misleading  for  it 
assumes  that  there  is  a  duty  incumbent  upon  a  contractor  to 
demand  that  the  trustee  perform  an  executory  contract.  Clearly, 
under  section  70 (b)  of  the  Bankruptcy  Act  the  trustee  has  60 
days  within  which  to  assume  or  reject  any  executory  contract, 
and  any  such  contract  not  assumed  or  rejected  within  60  days 
after  the  bankrupt's  adjudication,  whether  or  not  a  trustee  has 
been  appointed  or  has  qualified,  shall  be  deemed  to  have  been 
rejected.  There  is  no  evidence  that  the  trustee  ever  agreed  to  as- 
sume responsibility  for  the  warranty  obligations  mentioned  above. 

Also,  in  his  Finding  of  Pact  numbered  1 6,  the  Referee  provides 
us  with  a  "literal"  interpretation  of  the  subcontract  in  regard  to 
the  bankrupt's  warranty  period.  The  evidence  clearly  demonstrates 
that  the  date  of  acceptance  by  the  owner  of  the  completed  contraa 
(which  includes  final  payment  by  the  owners)  was  December  11, 
1964  (T.  I.  12,  35;  Trustee's  Exhibit  3).  Therefore  the  one- 
year  warranty  period  would  not  begin  until  that  date,  and  the 
Referee's  finding  in  this  regard,  which  apparently  implies  that 
the  FHA  might  have  been  the  "Owner",  is  not  supported  by  the 
evidence. 

8.   There  wos  no  wrongful  tronsfer  of  McKee's  right  of  set-off. 

The  trustee  has  argued  that  the  proceeds  here  in  issue  were 


35 

obtained  by  McKee  after  the  bankruptcy,  and  therefore  "the 
claimed  set-off  falls  clearly  within  the  prohibition  of  Sec.  68(b) 
of  the  act"  (R.  48).  In  view  of  the  provisions  of  Sec.  68(b),  it 
appears  that  the  trustee  is  contending  that  a  right  of  set-off  was 
transferred  to  McKee  after  the  filing  of  the  bankruptcy  petition. 
It  is  clear  from  the  record  that  any  debt  owed  Fike  by  ap- 
pellants was  owed  both  before  and  after  the  bankruptcy  (even 
if  not  yet  due),  and  was  owed  jointly  and  severally,  or  individually 
by  McKee.  McKee  also  owned  its  debt  from  Fike  on  the  Lincoln 
Hospital  project  both  before  and  after  the  bankruptcy,  and  still 
owns  it.  There  has  been  no  attempt  to  transfer  to  McKee  a  right 
of  set-off  after  the  filing  of  the  petition,  as  claimed  by  the  trustee, 
since  McKee  itself  had  a  set-off  or  the  right  to  assert  same  at  the 
time  of  the  bankruptcy  by  virtue  of  both  owning  and  owing  a  debt 
involving  the  same  party,  Fike.  Therefore,  the  prohibition  con- 
tained in  section  68(b)   of  the  Bankruptcy  Aa  does  not  apply. 

The  record  demonstrates  that  there  is  nothing  wrongful  in  the 
owners  making  final  payment  to  McKee  acting  under  the  name  of 
the  "joint  venture",  and  in  the  subsequent  placing  of  the  money  in 
the  Tucson  House  Construction  Company  bank  account.  McKee 
subsequently  withdrew  the  money  involved  from  one  bank  ac- 
count and  switched  it  into  another  to  mechanically  accomplish 
the  set-off  (T.I  29,  35-39,  43-44).  For  the  trustee  to  thus  argue 
(T.II  26-27)  that  McKee  was  a  converter  of  funds  is  ridiculous. 
There  is  no  valid  reason  why  McKee,  assuming  it  has  a  valid 
right  of  set-off,  at  any  point  in  time  could  not  choose  to  transfer 
a  certain  amount  of  money  to  itself  from  the  Tucson  House  Con- 
struction Company  account  to  set-off  certain  legal  obligations 
owed  to  it  by  Fike  in  connecttion  with  the  Lincoln  Hospital 
project. 

If  McKee  is  not  entitled  to  the  set-off,  then  obviously  it  should 
add  the  $50,745.12  by  some  accounting  procedure  back  to  the 
amount  owed  Fike  under  the  Tucson  House  subcontract.  But  to 
argue  that  by  thus  effecting  the  set-off  that  McKee  has  obtained 
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proceeds  after  the  aa  of  bankruptcy,  and  therefore  is  not  entitled 
to  a  set-off  is  to  argue  in  circles.  By  hypothesis,  if  McKee  is  en- 
titled to  the  set-off,  then  its  mechanical  transfer  of  funds  does  not 
amount  to  obtaining  proceeds  after  bankruptcy,  and  therefore  the 
provisions  of  section  68(b)  would  not  be  applicable. 

9.  Reliance  Insurance  Company's  interest  does  not  detract 
from  the  validity  of  McKee's  right  of  set-off. 

From  the  very  beginning  of  these  proceedings  the  trustee  has 
attempted  to  injea  the  ugly  spectre  of  Reliance  Insurance  Com- 
pany as  the  "real  party  in  interest",  and  has  tried  to  piaure  McKee 
as  an  unwilling  "front"  or  "conduit"  for  Reliance  (R.  62). 
McKee's  version  of  the  indemnity  agreement  (Trustee's  Exhibit 
10)  has  been  reiterated  before  (Argument  III;  see  also  T.  II  35- 
36 ) ,  and  it  has  been  admitted  by  the  trustee  that  the  crucial  issue 
in  this  lawsuit  is  whether  or  not  McKee,  (not  Reliance),  has  a 
right  of  set-off. 

Although  it  is  indicated  in  Findings  of  Facts  numbered  18  and 
1 9  that  the  real  party  in  interest  herein  is  Reliance  Insurance  Co., 
no  foundation  is  given  for  arriving  at  such  a  conclusion.  Conclu- 
sion of  Law  numbered  1(d)  similarly  states  that  Reliance  Insur- 
ance Co.,  which  is  not  a  party  to  these  proceedings,  is  the  "real 
party  in  interest."  The  words  "real  party  in  interest"  are  words 
of  legal  art  and  refer  to  the  person  who  is  denominated  as  the 
plaintiff,  claimant  or  petitioner.  If  Reliance  Insurance  Co.  is  in 
fact  the  real  party  in  interest,  then  why  wasn't  it  made  a  party  to 
these  proceedings? 

The  faa  that  Reliance  Insurance  Co.  has  something  to  gain 
by  the  allowance  of  the  set-off  has  no  proper  materiality  to  the 
outcome  of  this  lawsuit.  For  that  matter,  all  of  Fike's  creditors 
have  something  to  gain  if  McKee  is  made  to  pay  Fike's  claim  in 
full,  while  receiving  only  a  partial  return  on  its  claim.  The  only 
purpose  for  the  above  Conclusion  is  a  "bootstrap"  attempt  by  the 
Referee  to  obtain  summary  jurisdiction  (T.  II  22-25),  based  on 
the  faa  that  Reliance  has  filed  a  claim  in  these  proceedings;  and 
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this  purpose  has  subsequently  been  rendered  moot  since  appel- 
lants have  consented  to  summary  jurisdiction. 

Appellants  are  not  proceeding  under  a  subrogation  theory  as 
the  trustee  would  have  the  Court  believe  (R.  149;  see  also  Arc^u- 
ment  II).  Appellants  deplore  the  trustee's  continued  attempts  to 
create  sympathy  for  his  cause  by  labeling  Reliance  as  the  bogey- 
man in  these  proceedings,  and  by  attempting  to  point  out  that 
Reliance  will  secure  some  imagined  benefit  for  its  vile  scheme. 
The  important  and  only  material  issue  to  consider  is  that  McKee 
has  a  botia  fide  right  of  set-off  to  which  it  is  entitled,  and  this  is 
true  irrespective  of  the  bonding  companies  involved. 

10.  McKee  has  suffered  additional  warranty  expenses  on 
Tucson  House. 

The  Referee  found  that  McKee  had  incurred  expenses  in  the 
amount  of  $2,765.45  in  payment  of  Fike's  unpaid  materialmen's 
claims  in  connection  with  the  Tucson  House  project.  In  addition, 
the  Referee  found  that  McKee  had  expended  a  total  of  $1,375.87, 
exclusive  of  the  lien  bond  premium  (Respondents'  Exhibit  10), 
in  performing  Fike's  warranty  obligations  up  to  September  20, 
1965,  the  date  of  the  hearing  before  the  Referee. 

Since  the  above  date,  and  prior  to  the  expiration  of  the  one 
year  warranty  period  (T.  I  78),  calculated  by  appellants  to  be 
December  11,  1965,  other  charges  have  been  made  against  Fike's 
account  for  warranty  obligations,  which  amounts  have  heretofore 
not  been  presented  to  the  Court.  These  additional  sums  amount 
to  $1,517.92,  for  which  McKee  has  proper  invoices  and  sub- 
stantiating documents.  At  the  present  time  McKee  calculates  it 
has  on  hand  some  $2,515.59  credited  to  Fike's  account  on  the 
Tucson  House  project,  which  sum  McKee  stands  willing  to  turn 
over  to  the  trustee  when  properly  ordered  to  do  so. 

n.  No  interest  should  be  allowed  the  trustee  prior  to  Decem- 
ber 11,   1965. 

The  Referee's  order  allows  the  trustee  interest,  on  the  sum 
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ordered  to  be  turned  over,  to  run  from  January  11,  1965.  This 
date  is  in  error  since  appellants  have  demonstrated,  and  the 
Referee  has  apparently  conceded  in  his  Finding  of  Fact  num- 
bered 17,  that  McKee  had  the  right  to  retain  the  retention  pro- 
ceeds for  the  life  of  the  warranty  of  one  year,  or  until  December 
11,  1965.  Clearly  no  interest  can  be  charged  to  appellants  for 
any  period  prior  to  December  11,  1965,  which  is  the  earliest 
date  McKee  could  have,  with  National  Surety's  consent,  turned 
over  any  money. 

The  trustee's  argument  (T.  II  11;  R.  65),  apparently  adopted 
by  the  Referee  and  the  District  Court,  begins  with  the  fact  that 
the  subcontract  on  Tucson  House  provided  that  the  one-year  war- 
ranty commenced  on  "the  date  of  acceptance  by  the  Owner  of  the 
completed  contract."  The  trustee  argues  that  since  the  evidence 
shows  that  acceptance  took  place  in  February,  1964  when  the 
Owner'^  took  occupancy  of  the  premises  (Footnote  17  in  R.  65), 
and  certainly  by  July,  1964  when  the  FHA  accepted  the  project 
as  100  percent  complete,  that  therefore  the  one-year  warranty 
commenced  in  February,  1964. 

Neither  the  trustee  nor  the  Referee  has  ever  explained  why 
the  date  of  January  1 1,  1965  was  chosen  as  the  date  upon  which 
Tucson  House  Construaion  Co.  must  begin  paying  interest.  It 
is  also  obvious  that  the  trustee  has  ignored  that  part  of  the 
subcontract  provision  quoted  above  which  speaks  of  the  warranty 
commencing  after  the  completed  contract.  The  contraa  was  not 
completed  until  final  payment  was  received  from  the  owners  on 
December  11,  1964,  and  therefore  no  interest  could  reasonably 
be  charged  appellants  prior  to  December  11,  1965.  Of  course, 
if  appellants  are  correct  in  their  contention  that  McKee  has  a 
bona  fide  right  of  set-off,  then  no  interest  would  be  legally 
chargeable  to  appellants,  and  this  question  would  become  moot. 


'^Now  it  appears  that  the  trustee  is  talking  about  the  beneficial  owners, 
Robbins  and  Schiff. 
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12.  The  trustee  is  not  entitled  to  on  ottorney's  fee  in  this 
matter. 

The  Referee  has  ordered,  and  the  District  Court  has  concurred, 
that  a  reasonable  attorney's  fee  in  this  case  be  set,  for  services 
rendered  to  date,  at  $5,500.  There  is  absolutely  no  evidence  in 
the  record  to  support  such  a  finding,  as  at  no  time  did  the  attorney 
for  the  trustee  attempt  to  present  any  evidence  bearing  on  the 
question  of  attorney's  fees.  In  fact,  the  record  shows  that  the 
trustee's  attorney  rested  without  putting  on  any  evidence  of 
attorney's  fees  (T.  I  89).  At  the  September  20,  1965  hearing 
Mr.  Jacobowitz,  the  trustee's  attorney,  stated  as  follows: 

"Your  Honor,  with  the  exception  of  the  matter  of  attorney's 
fees,  upon  which  we  do  not  propose  to  present  evidence  at  this 
time,  we  rest." 

The  Supreme  Court  of  Arizona  has  stated  that  in  order  for  at- 
torney's fees  to  be  awarded,  there  must  be  some  evidence  in  the 
record  supporting  such  an  award.  Crouch  v.  Pixler  (1958)  83 
Ariz.  310,  320  P.2d  943;  Mason  v.  Mason  (1945)  108  Utah 
428,  160  P.2d  730;  Muckle  v.  Hill  (1920)  32  Idaho  661,  187 
P.  943;  United  States  Fidelity  &  Guaranty  Co.  v.  Zidell-Steinberg 
Co.  ( 1935)  151  Ore.  538,  50  P.2d  584,  51  P.2d  687;  7  Am.  Jur., 
Bills  and  Notes,  §  142,  p.  869. 

In  addition,  appellants  contend  that  the  bankruptcy  court 
was  without  jurisdiction  to  make  such  an  award  for  the  reason 
that  such  power  is  not  granted  to  the  Referee  under  summary 
jurisdiction  authority.  A  careful  analysis  of  the  Referee's  decision 
discloses  that  the  turnover  is  ordered  not  because  appellants  owe 
Fike  money  under  the  subcontract,  but  because  the  money  came 
into  the  constructive  possession  of  Fike  before  appellants  came 
into  possession.  The  only  basis  upon  which  the  Referee  can  award 
attorney's  fees,  assuming  he  has  jurisdiction,  would  be  through  the 
failure  of  the  appellants  to  pay  the  monies  due  Fike  under  its  sub- 
contract. It  is  clearly  the  law  that  the  bankruptcy  court  does  not 
have  summary  jurisdiction  to  collect  debts  owing  the  bankrupt, 
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especially  when  the  Court  attempts  to  found  its  award  on  an 
imagined  "trust  theory." 

CONCLUSION 

Appellants  have  attempted  to  show  that  the  evidence  and  the 
law  in  this  case  is  sufficient  to  establish  the  requisite  mutuality 
to  allow  the  appellant  McKee  to  effect  its  right  of  set-off.  For 
the  reasons  stated,  it  is  respectfully  submitted  that  the  District 
Court's  Order  affirming  the  Referee's  Turnover  Order  be  reversed, 
that  McKee's  right  of  set-off  be  established,  that  the  warranty 
period  be  established  as  expiring  not  prior  to  December  1 1,  1965, 
that  the  trustee  be  denied  attorney's  fees,  and  that  the  cause  be 
remanded  with  instructions  to  fix  the  exact  amount  owing  to 
the  trustee. 

JENNINGS,  STROUSS, 
SALMON  &  TRASK 

By  William  F.  Haug 
T.  Patrick  Flood 
1 1 1  West  Monroe 
Phoenix,  Arizona  85003 
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August,  1966 
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BRIEF  OF  APPELLEE 


A  STATEMENT  OF  THE  CASE 

This  action  was  initiated  by  appellee  in  an  effort  to 
effect  collection  from  the  General  Contractor  of  the 
sum  of  $59,587.45  in  retention  fimds  which  the  latter, 
after  having  collected  same  from  the  Owner,  chose  to 
convert  to  a  use  other  than  paying  the  bankrupt 
plumbing  subcontractor. 


Ironically,  a^jpellee  has  been  and  still  is  resisted  by 
a  surety  company — through  ita  own  attorneys  and  ai 
its  own  expense — who  had  absolutely  nothins;-  to  do 
with  the  contract  or  the  job  giving  rise  to  these  reten- 
tion proceeds.  (T.  I,  24-27;  Trustee's  Exhibit  10.) 

The  salient  facts  of  this  case,  when  viewed  in  proper 
perspective,  are  as  follows: 

On  July  5,  19<i2,  Tucson  House  Constniction  Com- 
pany, comprised  of  Bernard  W.  Robbins,  Raymond 
S.  Sehiff,  and  Robert  E.  McKee  General  Contractor, 
Inc.,  a  Nevada  corporation,  were  awarded  a  cost-plus 
F.H.A.  Construction  Contract  with  a  guaranteed 
handsome  profit  of  $r)57,55().00.  (Trustee's  Exhibit  1.) 
The  Owner  designated  therein  is  Tucson  Title  Insur- 
ance Com])any,  as  Trustee  under  Trust  No.  10578.  The 
o\\niers  of  the  beneficial  interest  in  said  trust,  as  best 
as  can  be  ascertained  from  the  rccoi-d,  are  Bernard 
W.  Robbins,  R^iymond  S.  Sehiff.  and  Seymour  AV. 
Sehiff.  (Trustee's  Exhibit  2.) 

The  Construction  Contract  provides,  among  many 
other  things,  that  the  General  Contractoi*,  Tucson 
House  Constniction  Company,  had  agreed  "not  to 
assign  this  Contract  or  any  amomit  ))ayable  [t] here- 
under or  to  sublet  the  whole  or  substantially  the  whole 
of  this  Contract  .  .  ."  It  also  provides  for  a  10"/^  re- 
tention by  the  owner. 

Several  days  ]u-ior,  on  July  2,  19fi2,  McKee,  Rob- 
bins, and  Ra>Tnond  S.  Sehiff  entered  into  an  agree- 
ment entitled  "Joint  Venture  Agreement"  for  tjie 
s])ecific  purpose  of  forming  "a  joint  A'enture  whicli,  ns 
general  contractor"  would  enter  into  the  Construction 


Contract  previously  described.  (Trustee's  Exhibit  2.) 
The  rights,  the  responsibilities,  and  the  duties  of  the 
co-adventurers  are  fully  spelled  out  therein.  Further- 
more, it  is  said  to  contain  all  the  terms  and  conditions 
of  the  joint  venture.  (T.  I,  5-6.) 

Seymour  W.  Schiff,  one  of  the  beneficial  owners, 
was  not  a  party  to  the  joint  venture. 

A  month  or  so  later,  on  August  6,  1962,  Tucson 
House  Constraction  Company,  as  the  General  Con- 
tractor, awarded  the  plumbing  Subcontract  to  Fike 
Plmnbing  &  Heating  Co.,  Inc.,  bankrupt  (Trustee's 
Exliiliit  3.)'  The  Sujjcontract  provides,  among  other 
things,  that  the  107o  retention  proceeds  would  be  due 
and  payable  to  the  Subcontractor  "30  days  after  com- 
pletion and  acceptance  of  subcontractor's  work  by 
the  owners  and  receipt  of  final  payment  from  the 
owners."  It  also  provides  in  Paragi'aph  29  thereof  for 
attorney's  fees  to  tlie  prevailing  party,  in  the  event  of 
litigation. 

As  a  condition  of  the  Subcontract,  Fike  w^as  re- 
quired, and  did  in  fact,  post  a  performance  and  pay- 
ment bond  rmming  to  the  General  Contractor.  The 
l:)ond  was  written  by  National  Surety  Corporation. 
(Trustee's  Exliibit  4.) 

By  appellants'  own  admission,  Fike  had  completed 
its  work  in  January  or  February  of  1964  (T.  I,  64), 
and  the  beneficial  owners,  in  the  words  of  Mr.  Haug, 
"actuallv  moved  in  and  had  occupancy  of  the  building 
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» Alt  hough  the  Subcontract  is  on  a  McKee  form,,  it  is  admitted 
that  it  was  between  Tucson  House  Construction  Company  and 
the  bankrupt.    See,  Appellants'  Opening  Brief,  p.  3. 


in  February,  1964."  (Trustee's  Exliibit  14,  Answer  to 
Trustee's  InteiTogatory  No.  13.)  According-  to  the 
same  Answer,  the  F.H.A.  had  accepted  the  i)roject  as 
100%  complete  on  Jime  22,  1964. 

During  the  course  of  Fike's  work,  all  progress  bill- 
ings were  submitted  to  Tucson  House  Construction 
Company  and  were  paid  by  it,  on  itn  own  checks, 
drawn  on  its  own  bank  accounts.  (T.  I,  20-21.) 

In  August  of  1964,  not  having  received  its  retention 
proceeds,  Fike  filed  with  the  Pima  County  Recorder's 
oflBce  a  Notice  and  Claim  of  Lien  in  the  form  pre- 
scribed by  Ai-izona  statutes.  (Trustee's  Exhibit  6.) 
Through  inadvei'tence  or  neglect,  a  copy  of  the  Notice 
and  Claim  Wiis  never  formally  ser\ cd  upon  the  Owner, 
namely,  Tucson  Title  Insurance  Company,  as  Trustee. 

The  Notice  and  Claim  was  filed  at  the  request  of 
McKee,  and  iis  existence — having  been  made  a  matter 
I  if  iccord — became  known  to  McKee  and  the  0\Mier 
in  tbe  early  part  of  December,  1964  (T.  I,  122),  before 
the  final  settlement  day.  As  a  condition  of  releasing 
the  final  ])ayment,  the  Owner  reciuircd  and  obtained 
from  the  (icncral  Contractor  a  Lien  Release  Bond. 
(Respondents'  Exhibit  12.) 

In  June  of  1963  the  bankrupt  was  awardiMl  by  Mc- 
Kee, in  its  individual  capacity  and  as  General  Contrac- 
tor, the  pluml)ing  Subcontract  on  the  John  C.  Lincoln 
Hospital  Job.  (Respondents'  Exhibit  8.)  As  a  condi- 
tion of  receiving  this  Subcontract,  Fike  was  required 
to  post  a  performance  and  ])ayment  l)ond  nmning,  of 
course,  to  McKee  as  the  General  Contractor.  The  bond 
was  posted.  'I'he  surety  on  this  bond  was  Standard 


Accident  Insurance  Company,  which  has  since  mer-Pd 
with  ReUance  Insurance  Company.  (Trustee's  Exln^bit 
5.) 

On  November  17,  196^-the  very  day  that  Fike  was 
adjudged  a  banknipt^Mr.  Dale  of  McKee  \^Tote  Fike 
a  registered  letter  from  El  Paso,  Texas,  in  regard  to 
the  Lincoln  Hospital  Jol),  advising  the  latter  that  Mc- 
Kee had  elected  to  declare  Fike  "in  default  and  to  call 
upon  [its]  bonding  company  to  complete  this  work 
and  see  that  all  bills  are  paid."  (Trustee's  Exhibit  7.) 
The  letter  was  received  on  November  19,  1964.  (T. 
I,  6.)  The  bonding  company— Reliance  Insurance 
Company — immediately  took  over  and  thereafter  com- 
pleted Fike's  job.  (Trustee's  Exliibit  14;  Answer  to 
Tinistee's  Interrogatory  No.  30.) 

At  the  time  of  Pike's  bankruptcy,  on  November  17, 
1964,  Fike  ostensibly  owed  $50,745.12  to  its  suppliers 
on  the  Lincoln  Hospital  Job.  (T.  I,  117.) 

On  December  5,  1964,  Mr.  Dale,  writing  for  Tucson 
House  Construction  Company,  advised  National 
Surety  Corporation,  Fike's  surety  on  the  Tucson 
House  Job,  that  he  had  decided  to  retain  Fike's  reten- 
tion proceeds  for  the  life  of  the  one-year  warranty, 
which  he  calculated  would  commence  on  December  10, 
1964,  and  to  pay  off  certain  mipaid  suppliers  of  Fike 
who  had  furnished  lalior  or  supplies  to  Fike  on  the 
Tucson  House  Jol)  (Tnistee's  Exhibit  8).  (Interest- 
ingly, not  a  word  was  said  by  Mr.  Dale  in  regard  to 
using  these  proceeds  for  any  setoffs.) 

On  Januaiy  22,  1965,  the  bankruptcy  trustee  made 
a  demand  upon  Tucson  House  Construction  Company 


— although  the  letter  wjis  simply  jiddressed  to  McKco, 
because  it  was  the  manag-Liig  co-adventurer — for  the 
immediate  release  or  payment  of  the  Tucson  House 
Job  retention  proceeds  ''less  any  credits  for  [its]  pay- 
ment of  any  material  suppliers  who  had  valid  claims 
for  materials  furnished  on  the  subject  job.  (Trustee's 
Exhibit  9.) 

On  February  10,  1965 — almost  three  months  after 
Fike's  banki'uptcy — McKee  and  Reliance,  with  the 
consent  of  National  Surety  Corporation,  reached  an 
accord  whereby  McKee  agi'eed  to  use  Fike's  retention 
proceeds  on  the  Tucson  House  Job  for  the  payment 
of  the  suppliers  on  the  Lincoln  Hospital  Job,  with 
the  pro\nso  that  Reliance  would  "protect,  indemnify 
and  hold  harmless  McKee  .  .  .  from  and  against  all 
loss,  damage  and  expense  (including  attorneys'  fees)" 
on  account  of  any  claim  made  against  it  by  anyone 
and  spccificd'lJy  the  hankniptcy  trustee.  Furthermore, 
Reliance  agreed  to  defend  such  an  action  in  the  name 
of  McKee,  or  othervWse,  "Init  at  tlio  sole  cost  and 
expense  of  Reliance."  (Trustee's  Exhibit  10.)  The 
entire  scheme  was  predicated,  in  the  words  of  Mr. 
Hang — the  admitted  author  of  this  Exhibit,  prepared 
by  him  wliile  representing  both  McKee  and  Reliancr 
(T.  I,  24)  and  l>eing  a  member  of  the  creditors'  com- 
mittee in  the  bankruptcy  proceedings  (Referee's 
Finding  of  Fact  19) — upon  this  basis,  to  wit: 

"...  Reliance  claims  this  right  to  require  this 
offset  by  virtue  of  its  right  of  subrogation  to  the 
rights  of  McKee  arising  out  of  the  relation  of 
principal  and  surety  under  law  and  equity." 
(Tnistce's  Exhibit  10.) 


On  Febmary  19,  1965,  Tucson  House  Constniotion 
Compam^  promptly  transferred  $50,745.12  of  Fike's 
retention  proceeds  to  McKee,  and  McKee— armed 
with  the  indemnity  l>y  Reliance— disbursed  same 
among  Fike's  suppliers  on  the  Lincoln  Hospital  Job. 

Even  before  the  transfer,  on  February  16,  1965,  Mr. 
Dale,  in  a  letter  to  counsel  for  appellee,  opined,  un- 
equivocally : 

"...  There  will  therefore  be  no  proceeds  re- 
maining on  the  Tucson  House  which  will  be  avail- 
able to  the  bankniptcv  court."  (Trustee's  Exhibit 
17.) 

On  March  15,  1965,  the  trustee,  while  still  somewhat 
in  the  dark  as  to  the  precise  details,  filed  his  Petition 
for  a  Turnover  Order,  and  on  September  8,  1965,  he 
amended  same  in  line  with  the  products  of  his  investi- 
gation. 

The  Bankruptc}'  Referee,  sitting  as  a  trial  Court, 
and  the  District  Court,  sitting  as  a  reviewing  Court, 
have  both  concluded  that  the  bankniptcy  trustee  is 
entitled  to  the  retention  proceeds  on  the  Tucson  House 
Job,  i.e.,  tlie  sum  of  $59,587.45,  less  $2,765.45  which 
was  paid  to  Fike's  suppliers  on  the  Tucson  job  and 
$1,375.87  which  was  expended  by  Tucson  House  Con- 
struction Company  on  warranty  items. 

Moreover,  the  trustee  was  also  awarded  interest  and 
attorney's  fees. 

Hence  this  appeal. 
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A  SUMMARY  OF  THE  ARGUMENT 
I.  The  trustee  maiiit^ained  below,  and  still  main- 
tains, that  the  attempted  setoff  by  MeKee,  thou.c:h 
ingenious  it  may  be,  is  not  |)ei"missible  luider  Section 
68  of  the  Bankruptcy  Act  (11  U.S.C,  §108),  for  want 
of  "mutual  debts".  The  requisite  mutuality  is  lacking 
for  all  or  either  of  these  reasons : 

A.  Fike  owed  nothing  to  McKee  at  the  time  of  its 
bankiiii)tcy.  Fike's  obligation  stemming  from  the  un- 
Ijaid  bills  on  the  Lincoln  Hospital  Job  was  first  and 
formost  its  obligation.  It,  and  it  alone,  was  the  p)i- 
mcrii  debtor.  Any  secondary  debtor,  be  it  McKee  or 
Reliance,  could  only  be  subrogated  to  the  rights  of  the 
sup])liei's  whose  claims  it  paid.  These  suppliers,  i.e., 
creditors,  admittedly  had  no  risi-ht  of  setoff  against 
Fike. 

B.  The  debt  owing  from  Tucson  House  Constnic- 
tion  Company,  a  joint  venture,  to  Fike,  and  the  debt 
owing  by  Fike  to  McKee  individually,  if  any,  by 
reason  of  the  mipaid  bills  on  the  Lincoln  Hospital 
Job,  are  not  owned  and  owed  in  the  same  right  by  the 
same  parties  in  the  same  capacity. 

C.  The  retention  proceeds  here  in  issue  were  in  the 
nature  of  trust  funds,  and  moreover,  were  wrongfully 
obtjiined  by  McKee  from  Tucson  House  Constniction 
Company,  even  if  the  latter  received  same  rightfully 
from  the  0\vner  after  Fike's  bankruptcy. 

IL  McKee  itself  had  no  right  to  effect  a  setoff  in 
the  manner  attempted  by  it;  consequently.  Reliance 
Insurance  Company,  as  subrogee  to  the  rights  of 
McKee,  could  not  have  compelled  McKee  to  do  what 


it  itself  had  uo  right  to  do.  It  is  the  settled  law  that 
one  cannot  acquire  by  subrogation  what  another, 
whose  rights  he  claims,  did  not  have. 

Moreover,  it  is  also  settled  that  a  surety  is  subro- 
gated only  to  those  rights  of  the  obhgee  against  the 
principal  which  stem  from  the  contract  for  which  the 
surety  is  bound.  In  other  words,  the  rights  of  an 
obligee  (McKee)  against  a  principal  (Fike)  which 
stem  from  matters  mrrelated  to  the  contract  for  which 
the  surety  is  bound  do  not  mure  to  the  l^enefit  of  the 
surety  (Reliance).  Here  the  Tucson  House  Job  was 
wholly  mirelated  to  the  Lincoln  Hospital  Job.  It,  there- 
fore, folloW'S  that  Reliance,  as  surety  on  the  Lincoln 
Hospital  Job,  can't  avail  itself  of  any  benefits  that 
McKee  might  have  had  in  the  retention  proceeds 
under  the  Tucson  House  Job. 

Last  but  not  least,  A.R.S.  §12-1641,  gi-anting  a 
surety  the  right  to  require  an  obligee  "to  bring  an 
action  upon  the  contract"  against  the  principal,  if  the 
obligee  is  not  "under  legal  disability"  to  do  so,  has 
no  application  to  the  case  at  bar,  and  even  if  it  does, 
it  has  not  been  complied  with. 

III.  An  award  of  interest  on  a  liquidated  debt  is  a 
proper  item  of  damages,  and  an  award  of  a  reason- 
able attorney's  fee,  when  so  provided  for  by  contract, 
is  a  proper  item  of  costs. 
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ARGUMENT 

I.     THE  ATTEMPTED  SETOFF  IS  INVALID  FOR  ALL 
OR  EITHER  OF  THESE  REASONS: 

A.    Fike  Owed  McKee  No  Debt. 

Aijpellants  readily  admit  tliat  "one  of  the  tlmigs 

they  must  show  is  that  Fike  owed  a  d('])t  to  McKee." 

That  is,  of  course,  true,  but  in  order  to  prevail  they 

must  also  show  that  the  debt,  if  any,  was  owed  by 

Fike  to  McKee  at  the  time  of  its  hankruptcy,  for  "the 

rights  of  parties  under  §68  are  adjusted  as  of  the  date 

of  bankruptcy."    4  Collier,  Bankruptcif   (14th  Ed.), 

§68.1()[1J,    pajare   754;    Prudential    Ivsiiranre    Co.    of 

America  v.  Nelson  (1939),  6  Cir.,  101  F.2d  441,  cert. 

den.  308  U.S.  583,  60  S.Ct.  106,  81  L.Ed.  489. 

The  trustee  submits  that  appellant'^  failed  in  their 
proof  and  the  burden  is  clearly  theirs.  4  Collier, 
Bankruptii/  (14th  Ed.),  §fi8.10[2],  pa,c:e  759. 

When  Fike  received  formal  notice  of  its  default 
several  days  after  its  bjuikruptcy,  it  owed  $50,745.12 
to  its  suppliei-s  on  the  Lincoln  Hosi)ital  Job.  Because 
these  debts  were  incurred  by  Fike.  they  were 
naturally  fia'st  and  foremost  its  debts.  Fike,  and  Fike 
aloTie,  was  contractually — in  the  classical  privity  of 
contract  sens(> — bound  to  pay  them.  In  brief,  Fike 
was  the  primary  debtor. 

L^jxin  Fike's  default  the  responsibility  for  paying 
these  debts  and  to  comjilete  Fike's  plumlung  Subcon- 
tract devolved  ui)on  Reliance  Insurance  Company. 
This  was  clearly  the  nature  of  Reliance's  undertaking 
under  its  iierformance  and  payment  bond,  of  which 
McKee  was  the   obligee.   American   Casualty   Co.   v. 
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Town  of  Shattiick,  Okla.  (1964),  228  F.Siipp.  834,  838 
(W.D.  Okla.).  Thus,  Reliance  became  the  secondary 
debtor. 

In  fact,  upon  FOce's  default  and  failure  to  pay 
these  obligations,  Relimice  was  subject  to  a  direct  suit 
by  these  suppliers  as  third  party  beneficiaries  mider 
its  bond,  i.e.,  its  surety  contract  with  McKee.  Grijfith 
V.  Stucker  (1913),  91  Kan.  47,  136  P.  937,  939.- 
Pacific  States  Electric  Co.  v.  United  States  F  d-  G 
Co.  (1930),  109  CalApp.  691,  293  P.  812,  813.^ 

Now,  as  between  McKee  and  these  suppliers  there 
was  obviously  no  privity  of  contract,  thus,  McKee  was 
not  personally  responsible  for  the  payment  of  these 
debts.  In  Arizona  an  owner  is  not  personally  respon- 
sible for  the  payment  of  his  contractor's  debts 
incurred  during  the  course  of  constniction  unless  the 
contractor  was  his  "agent"  in  the  classical  sense  of  the 
term.  Keefer  v.  Lavender  (1952),  74  Ariz.  24,  243 


2"These  claims  were  debts  of  Lightfoot  Bros,  [the  subcontractor] 
and  not  of  Stacker  [the  general  contractor].  They  were  primarily 
liable  to  their  own  laborers  and  materialmen.  Stucker  was  in 
effect  only  a  surety  of  his  subcontractor,  and  the  veiy  purpose 
and  object  of  the  bond  was  to  secure  pa^nnent  by  Lightfoot  Bros, 
of  their  own  debts,  a  matter  of  direct  and  special  importance  to 
those  to  whom  they  were  indebted.  This  being  true  .  .  .  estalilishes 
the  right  of  the  laborers  and  materialmen  employed  by  Lightfoot 
Bros,  to  adopt  the  bond  and  enforce  it  by  action  brought  directly 
against  the  surety  company  which  signed  it." 

3"The  obligation  of  the  respondent  [as  surety  of  the  subcon- 
tractor] in  the  present  cases  to  guarantee  pa^Tiient  for  labor  per- 
formed and  materials  furnished  under  the  subcontract  .seems  ilxcd 
and  certain.  The  fact  that  these  claimants  may  have  been  entitled 
to  recover  compensation  from  the  original  general  snrety,  Metro- 
politan Casualty  Insurance  Company,  does  not  release  the  respond- 
ent from  the  clear  obligations  of  its  contract  .  .  ."  (Emphasis 
supplied.) 
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P.2d  457.  The  same  case  further  holds  that  the  mere 
relationship  of  owner  and  general  contractor  does  not 
in  and  of  itself  raise  such  an  agency  relationship.  The 
same  reasoning  equally  api)lies  to  the  relationship  of 
general  contractor  and  subcontractor,  i.e.,  the  hitter  is 
not  the  former's  agent  by  virtue  of  this  relationship 
alone.  Since  Fike  w<is  obviously  not  McKee's  agent,  it 
could  not  have  bound  McKee  for  tlie  payment  of  these 
debts. 

It  is  true,  of  course,  that  McKee  was  responsible 
under  its  contract  with  the  Owner  to  deliver  the  sub- 
ject job  free  and  clear  oi'  all  claims  and  liens.  This 
midertaking,  however,  bound  it  only  to  the  Owner  and 
certainly  not  to  the  supi)liers  of  Fike.  The  provisions 
of  its  contract  ran  to  the  Owner,  and  they  did  not 
inure  to  the  Ix^nefit  of  Pike's  supi)liers  for  obvious 
lack  of  privity  of  contract.  It  is  also  tnie  that  McKee, 
with  General  Insurance  Company  of  ^Vinerica  as  its 
surety,  posted  a  jK-rfonnance  and  i)a}nnent  bond  run- 
ning to  the  Owner,  hut  this  undei-taking,  insofar  as  it 
pertixins  to  Fike's  subcontract  and  its  suppliers  theic- 
under,  was  merely  in  the  nature  of  being  a  surety  for 
a  surety,  i.e.,  it  would  have  become  operative  only 
upon  the  refusal  or  inability  of  the  underlying  surety, 
namely,  Reliance  Insurance  Company,  to  perfonn  its 
\nulei-taking.  Cf.  Grijfith  v.  Stucker,  supra.  Even  if  it 
be  assumed  that  a  direct  action  might  have  been 
brought  against  McKee  under  this  bond — there  is,  of 
coui-se,  no  evidence  in  this  record  to  show  that  Fike's 
suppliers  ever  made  a  demand  upon  McKee  or  that 
they  complied  or  could  have  complied  with  the  terms 
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and  conditions  thereof— McKee  would  have  had  a 
right  to  cross-claim  against  Reliance.  Pacific  States 
Electric  Co.  v.  United  States  F  &  G  Co.,  supra.*  In 
fact,  as  is  suggested  in  the  latter  case,  in  order  to 
avoid  a  circuity  of  actions,  it  is  by  far  the  better  prac- 
tice to  require  the  suppliers  of  the  subcontractor  to 
sue  the  surety  of  the  subcontractor,  even  if  they  could 
have  sued  the  surety  of  the  general  contractor  in  the 
first  instance. 

Thus,  McKee  was  at  best  but  third  in  line  as  to 
responsibility  for  paying  these  obligations.  Because 
of  Reliance's  clear  duty  and  ability  to  respond,  Mc- 
Kee's  contingent  liability  never  came  into  existence. 
Its  paying  of  these  obligations— in  form  but  certainly 
not  in  substance — almost  three  months  after  Fike's 
bankruptcy  could  not  place  it  iiito  the  position  of  a 
creditor  of  the  bankrupt  as  of  the  date  of  its  bank- 
ruptcy. 

Absent  a  debt  due  McKee  from  Fike,  i.e.,  it  being 
a  creditor  of  Fike  as  of  the  date  of  its  bankruptcy, 
there  is  nothing  against  which  it  could  effect  a  setoff 
under  §68  of  the  Act. 

Even  if  it  be  assumed,  for  the  sake  of  argiunent, 
that  McKee  was  obligated  to  pay  these  suppliers  be- 
cause of  Fike's  insolvency  and  tliat  it  did  in  fact  do 
so,  its  claimed  right  of  setoff  nuist  fail  nevertheless 


*".  .  .  In  the  event  of  securing  judgments  against  the  original 
general  surety  by  the  claimants  in  this  action,  it  would  then  be 
entitled  to  be  subrogated  to  all  the  rights  of  these  plaintiffs  for 
the  purpose  of  reimbursement,  which  would  include  the  right  to 
resort  to  respondent's  bond  [the  surety  for  the  subcontractor]  to 
satisfy  their  claims." 
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by  virtue  of  Section  57(i)  of  the  Bankruptcy  Act, 
which  is  to  the  effect  that  a  secondary  debtor — it  will 
be  romcmbered  that  McKee  is  not  a  primaiy  debtor 
— is  subrogated,  as  a  matter  of  law,  to  tlie  lights  of 
the  creditor  of  the  primary  debtor  whose  obligation  he 
paid. 

To  be  more  specific,  §57(i)  (11  U.S.C.,  §93)  pro- 
vides in  pertinent  part  as  follows: 

"Whenever  a  creditor  whose  claim  against  a 
bankrupt  estate  is  secured,  in  wliole  or  in  part,  by 
the  individual  undertaking  of  a  person,  fails  to 
prove  and  file  that  claim,  that  person  [the  surety] 
may  do  so  in  the  creditor's  name,  and  he  [the 
surety]  shall  be  subrogated  to  the  rights  of  the 
creditor,  whether  the  claim  has  been  filed  by  the 
creditor  or  by  him  in  the  creditor's  name,  to  the 
extent  that  he  discharges  the  undertaking  .  .  ." 

An  excellent  dissertation  on  the  meaning  and  effect 
of  §57(i)  is  found  in  Phoenix  Indemnity  Co.  r.  Earle 
(1955),  9  Cir.,  218  F.2d  645,  650.  There  this  Court 
quoted  and  approved  this  language,  now  found  in  3 
Collier,  Bmihnipfcif  (14th  Ed.),  §57.21,  pp.  335-336, 
to  wit : 

"The  surety  normally  lias  against  the  ])rincipal 
a  claim,  express  or  im])lied,  absolute  or  con- 
tingent, to  be  indeimiified  or  reimbursed.  Without 
^^571  there  could  be  no  doubt  but  that  such  a 
claim  is  provable  by  the  surety  in  the  same  man- 
ner any  other  claim  provable  under  §63a  [11 
U.S.C.A.,  §103,  sub.  a]  may  be  presented,  namely 
as  the  surety's  own  claim  against  the  bankrupt 
prin('i])al  debtoi-.  Section  57i  flatly  denies  this 
right.  It  confines  the  secondary  debtor  to  a  proof 
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of  the  creditor's  claim,  in  the  creditor's  name.  'A 
creditor  may  indeed  prove  as^ainst  both  principal 
and  surety,  but  that  is  because  he  has  two  sepa- 
rate claims,  really  he  has  security  upon  a  single 
claim.  But  there  can  never  be  more  than  one 
claim  against  the  principal.'  It  is  this  one  claim, 
namely  the  creditor's  claim,  that  the  surety  may 
prove  prior  to  or  after  subrogation,  and  not  his 
own  claim  upon  an  agreement,  express  or  implied, 
of  indemnity." 

Admittedly,  the  suppliers  to  whose  rights  McKee 
or  Reliance  could  be  subrogated  have  no  right  of  set- 
off against  Fike.  There  exists,  of  coiu'se,  no  "mutual 
debts"  between  these  suppliers  and  Fike.  Con- 
sequently, McKee  or  Reliance  as  successor  to  their 
interests  can  likewise  have  no  right  of  setoff  against 
Fike.  In  fact,  to  be  technical,  McKee  is  not  entitled  to 
any  subrogation  whatsoever,  for,  as  is  said  in  Simpson 
on  Suretyship,  §47,  page  209; 

*'A  vohmteer  who  pays,  not  being  legally  or 
morally  obligated  to  do  so,  is  not  entitled  to  sub- 
rogation." 

B.  A  Debt  Due  a  Bankrupt  From  a  Partnership  Cannot  Be  Set 
Off  Against  a  Debt  Due  by  the  Bankrupt  to  an  Individual 
Partner. 

The  Joint  Venture  AgTeement,  the  sole  and  cer- 
tainly the  best  evidence  with  respect  to  the  formation 
of  Tucson  House  Construction  Company,  clearly 
shows  that  the  parties  thereto  intended  to,  and  did  in 
fact,  create  a  valid  joint  venture.  The  argiunent  that 
Tucson  House  Construction  Company  was  McKee, 
and  Adce  versa,  i.e.,  that  the  former  was  but  a  front 
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aiid  subterfuge  for  the  latter,  borders  on  the  criminal, 
for  this  is  not  the  picture  that  was  represented  to  the 
F.H.A.'  Cf.,  18  U.S.C.A.,  §1010.  It  is,  however,  of  no 
avail  herein  to  McKee,  for  all  tlie  elements  of  a  joint 
venture  can  readily  be  foimd  within  the  confines  of 
the  Joint  Venture  Agi-eenient  itself.  The  joint  venture 
was  obviously  created  via  a  contract,  by  people  who 
have  pooled  their  skills,  efforts  and  resources,  with  a 
common  i>urpose  of  obtaining  a  lucrative  constniction 
contract,  to  own  it  jointly,  and  to  perform  it  success- 
fully with  a  Wew  of  a])portioning  the  profits — and 
possibly  the  losses — between  themselves.  The  fact  that 
the  profits  and  losses  of  the  joint  venture  were  not  to 
be,  necess<\rily,  Iwrne  equally  and  that  two  of  the  co- 
adventurers  reliiKjuished  a  good  deal  of  the  control  to 
McKee,  who  undertook  to  act  at  all  tunes  "in  behalf 
of  the  joint  venture"  does  not  alter  the  legal  i^fficacv'- 
of  the  joint  venture.  30  Am.  Jiir.,  Joint  Adventures, 
§§6  tlirough  11,  and  §40. 

Moreover,  it  is  immaterial  whether  McKee  l)elieves 
that  a  joint  venture  did  or  did  not  exist,  for,  as  to 
third  imrties,  "the  relation  will  be  determined  Crom 
the  facts  ratlier  than  the  conclusions  of  the  co-part- 
ners .  .  ."  Morrr  r.  Vinson  (1959),  85  Ariz.  280,  287, 
33(i  P.2d  854. 

It  is  the  settled  law  tliat  an  essential  element  of 
mutuality  under  Section  68(a)  of  the  Bankruptcy 
Act.  11  r.S.C.  v'^108,  is  that  "the  debts  or  credits  must 
be  in  the  same  right  and  between  the  same  parties, 
standing  in  the  same  capacity."  4  Collier,  Brmkruptcy, 


"Soc,  ConstniPtion  Contract,  Tnistee's  Exliibit  1. 
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§68.04[2.1] ;  Lyders  v.  Petersen  (1937),  9  Cir.  88  F.2d 
9.  Cf.  In  re  Berger  Steel  Co.  (1964),  7  Cir.,  327  F.2d 
401.  It  is,  therefore,  also  the  settled  law  that  a  debt 
due  a  banknipt  from  a  solvent  partnership  may  not 
)je  set  oft'  against  a  debt  due  from  the  bankrupt  to  an 
individual  memjjer  of  such  partnership.  4  Collier, 
Bankruptcy,  §68.04[2.2] ;  In  re  Shults  (1904),  132  F. 
573  (D.C.  N.Y.);  In  re  T.  M.  Lesher  &  Son  (1910), 
176  F.  650  (D.C.  Pa.) ;  In  re  Bank  of  Sampson  (1934), 
205  N.C.  333,  171  S.E.  436.  This  is  true  even  if  such 
a  partner  were  severally  responsible  for  the  payment 
of  the  obligation  of  the  partnership.  Poncet  Davis  Co. 
V.  Roberts  (1943),  5  Cir.,  138  F.2d  538.  In  fact,  ap- 
pellee is  imaware  of  a  single  bankruptcy  case  whereiai 
a  partnership  debt  was  pemiitted  to  be  set  off  against 
an  individual  debt,  and  \ace  versa.  If  appellants  know 
of  one,  they  have  never  cited  it. 

There  is,  indeed,  a  good  reason  for  this  rule,  it 
l)eing  that  a  partnership  debt  is  first  and  foremost  the 
responsibility  of  the  partnership.  The  liability  of  a 
co-partner  becomes  his  several  obligation  only  when 
the  partnership  property  is  inadequate  to  pay  the 
partnership  debts  or  when  there  is  no  effective  remedy 
without  resort  to  his  individual  property.  Friednum 
V.  Gettner  (1948),  180  N.Y.S.2d  446,  aff.  163  N.E.2d 
141.  Arizona  law  is  clearly  to  the  same  effect,  Springer 
V.  Bank  of  Douglas  (1957),  82  Ariz.  329,  313  P.2d  399. 

The  fact  that  in  Springer  there  was  a  mortgage  to 
secure  the  partnership  obligation  represented  by  a 
note  does  not  alter  the  proposition  that  partnership 
debts  should  be  first  paid  out  of  partnership  assets. 
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for  ill  Ai'izona  one  may  sue  upon  a  promissoiy  note 
secured  by  a  raoi-ts^age  without  resoi-t  to  the  mort- 
gaged security.  In  other  words,  foreclosure  of  a  mort- 
gage is  a  separate  e(|uital)k>  remedy  which  one  may  or 
may  not  invoke  in  a  suit  for  tlie  coUection  of  the  debt 
represented  by  the  not<^.  Smith  v.  Manyeh  (1952),  73 
Ariz.  203,  240  P.2d  168. 

Mureuver,  if  there  were  a  choice  as  to  whether  a 
creditor  may  sue  the  partnership  or  one  of  its  part- 
nei-s  individually,  logic  dictates  that  the  choice  would 
lie  with  the  creditor.  Here  the  trustee,  as  a  creditor 
of  Tucson  House  Construction  Company,  elected  to 
sue  the  joint  venture  for  the  retention  proceeds,  and 
it  is  certainly  not  within  McKee's  province  to  compel 
him  to  sue  it  individually." 

The  case  of  In  re  Sherman  Pla.sferinfj  Corjwration 
(1965),  2  Cir.,  346  F.2d  492,  so  heavily  relied  upon  by 
ajipcllants,  is  readily  distinguisha])le  from  the  case  at 
bar.  In  fact,  but  for  some  superficial  resemblance,  it 
is  not  even  analogous  to  the  case  at  bar.  There  Han- 
over owned  its  claim  against  the  banknipt  in  its  own 
right,  and  it  proved  same  in  its  o^\^l  name  and  in  its 
own  right,  as  it  had  a  right  to  do.'  JJovo  McKec  did 
not  own  a  claim  against  Fike  at  the  time  of  the  bank- 
rui^tcy:  thus,  if  McKee  had  filed  a  P^-oof  of  Claim  in 
the  banki'uptcy  proceedings  based  upon  its  post-bank- 


"MpKpc  is  named  individually  a.s  one  of  the  respondents,  but 
tliis  stoms  from  its  eonversion  of  $50,745.12  from  Tueson  House 
Constnietion  Company. 

""A  surety  who  has  satisfied  the  creditor  prior  to  the  filing  date 
in  his  principal's  banl<ruptey  therefore  proves  liis  owni  elaim,  not 
thnt  of  the  original  creditor,  and  Scftinii  .'jTi  docs  not  applv." 
3  Collier,  Bankruptcy,  §57.21(2],  page  338. 
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riiptcy  payment  of  Filce's  suppHers  on  the  Lincoln 
Hospital  jolD — which  it  did  not— by  virtue  of  57 (i), 
such  a  claim  would  have  had  to  be  not  m  its  own  name 
and  not  in  its  own  right,  but  that  of  a  subrogee.*  In 
Sherman  the  claim  owed  by  Hanover  to  the  bankrupt 
was  its  own  debt,  i.e.,  its  own  obligation  with  the  sole 
exception  that  it  stenuned  from  a  co-surety  relation- 
ship. But  even  as  a  co-sm^ety,  it  was  specifically  bomid 
by  the  tei-ms  of  the  jointly  executed  bond  "severally". 
Here  the  debt  is  not  owed  by  McKee  but  by  a  solvent 
partnership  of  which  it  is  but  one  of  the  members.  In 
Sherman,  because  the  joint  obligation  did  not  stem 
from  a  partnership  obligation,  the  Court  did  not  con- 
cern itself  with  partnership  law.  This  is  clearly 
pointed  out  in  the  Com-t's  decision  by  this  language, 
found  on  page  495 : 

"Viewed  in  one  light,  Neaderthal  deals  with 
the  problem  of  a  set-off  in  the  context  of  latv  of 
partnership,  not  at  all  involved  in  our  case."  (Em- 
phasis suiDplied.) 

Moreover,  there  the  Court  could  rightfully  say,  and 
did  in  fact  say,  on  page  493,  that  the  debts  were 
"owed  [Hanover]  and  owned  by  the  same  part}^ 
[Hanover]  acting  in  the  same  capacity."  This  is  ob\i- 
ously  lacking  herein. 

Last  but  certainly  not  least,  Sherman  does  not  state 
the  proposition  that  a  joint  debt,  and  particularly  a 
partnership  debt,  can  always  be  set  off  against  a  sepa- 


*"If  the  surety  discharges  the  debt  after  commencement  of  the 
banJ\mptcv  proceedings  against  his  principal,  §57i  applies" 
3  ColUer,' Bankruptcy,^51.21[2],  page  339. 
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rate  debt,  and  ^^ce  vei-sa.  It  merely  states  an  exception 
to  the  rule. 

It  is  hard  to  conceive  how  the  debt  sought  to  be  set 
off  herein — which  is  not  owned  by  McKee  in  its  owti 
riglit,  to  begin  with — even  approaches  mutuality  with 
tliat  owed  Fike  by  Tucson  TTdUse  Construction 
Company. 

C.     There  Can  Be  No  Set- Off  Against  Trust  Funds  or  Wrong- 
fully Obtained  Proceeds. 

It  is  settled  beyond  doubt  that  there  can  be  no  set- 
off against  trust  funds  or  wrongfully  olitained  pro- 
ceeds. Morris  V.  Windsor  Trust  Co.  (1914),  213  N.Y. 
27,  106  N.E.  753,  754;"  Emerson  v.  Fisher  (1918),  1 
Cir.,  24()  F.  642,  649;  Irving  Trust  Companij  v.  B. 
Allnxni  d-  Compani/  (1933),  270  N.Y.S.  781;  Levy  r. 
Drew,  4  Cal.2d  456,  50  P.2d  435;  9  Am.  Jur.  2d  405, 
Bankruptcy,  vn522;"'  4  Collier,  Banhruptcn  (14th  Ed.), 
§68.04[2.1],  page  73. 

There  is  indeed  no  dissent  to  this  view. 

Appellee  contends  that  a  trust  riiiid  or  quasi-trust 
fund  (lid.  in  fact,  exist  liiM-cin  by  \ir1uc  of  tlic  baiik- 
ruj)t's  filing  of  a  Notice  and  Claim  of  Lien.  There  is 
no  challenge  about  it  having  been  tiled  timely  and  in 
the  proper  manner.  Tt-s  legal  efficacy  is  challenged 
upon  the  sole  ground  tbat  a  copy  of  same  was  not 


9" A  wrongdoer  who  ha.s  misapplied  the  subject  of  a  trust  is  not 
entitled,  either  under  the  Bankni[)tey  Aet  or  under  the  niles  of 
ef|uit<ilih>  set-off,  to  apply  a  ercdit  that  belonjrs  to  him  in  his  own 
riplit  in  cMneelhition  of  his  liability  as  a  fidueiaiy." 

'""A  creditor's  unauthorized  possession  of  funds  of  the  bank- 
nipt  can  give  the  creditor  no  right  to  apply  them  in  payment 
of  his  o^^^l  claim  to  the  prejudice  of  the  rights  of  other  creditors." 
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served  upon  the  owner,  wliieli,  it  wiU  be  recalled,  is 
Tucson    Title   Insiu'ance   Company,    as   Trustee.    To 
begin  with,  this  defense  would  seem  to  be  available 
only  to  the  owner.  It  is  not  a  party  to  these  proceed- 
ings.   Furthermore,    the    piimary    object   of   A.R.S. 
§33-981,  authorizing  the  filing  of  a  laborer's  or  ma- 
terialman's   lien,    is    to    insure   to    the    laborer    and 
materiahnan   who   enhanced  the  value  of  another's 
property  the  payment  of  their  accounts,  and  the  object 
of  A.R.S.  §33-993,  requiring  that  a  copy  of  the  Notice 
and  Claim  of  Lien  be  served  iipon  the  owner,  is  to 
protect  the  owner  from  double  payment,  i.e.,  from  first 
paying  off  the  contractor  and  "later  find  his  property 
plastered    with    liens    of   laborers    and   materialmen 
whose  accounts  had  been  left  unpaid."  Ariso7ia  E.  R. 
R.  Co.  V.  Globe  Hardware  Co.  (1913),  14  Ariz.  397, 
400,  129  P.  1104.  These  statutes,  the  Arizona  Supreme 
Court  has  held,  are  remedial  and  should  therefore  be 
liberally  construed  in  favor  of  the  laborer  and  ma- 
teriahnan. Leeson  v.  Bartol  (1940),  55  Ariz.  160,  99 
P.2d  485.  Here  the  latter  object  was  unquestionably 
met,  inasmuch  as  the  owner  learned  of  the  existence 
of  the  lien  before  final  settlement.   Moreover,  McKee 
knew  of  its  existence  all  along,  for  it  asked  Fike  to 
file  same.  In  fact,  the  owner  was  so  cognizant  of  its 
existence  that  it  insisted  upon  a  Lien  Release  Bond 
as  a   condition   of  releasing  the  retention  proceeds. 
Such  a  bond  was  filed,  and  consequently  the  proceeds 
here  in  issue  were  released  to  Tucson  House  Construc- 
tion Company.  The  mere  obtaining  of  the  proceeds 
under    these    circmnstances,    appellee    submits,    was 
wrongful,  because,  as  was  said  in  V.S.   v.  Durham 
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Lumber  Company  (1958),  4  Cir.,  257  F.2d  570,  573, 
aff.  363  U.S.  522,  80  S.Ct.  1282,  4  L.Ed.  1371,  under 
the  North  Carolina  lien  statutes: 

"The  oblio-ation  of  tlie  owner  to  the  sulicontrae- 
tor  [after  he  filed  a  lien]  is,  thus,  primary;  his 
obligation  to  the  general  contractor,  secondary." 

To  the  same  effect,  See  Green  v.  IT.  K.  Buff  Founda- 
tion (1954),  5  Cir.,  217  F.2d  553. 

To  add  insult  to  injury,  Tucson  House  Construction 
Company  later  turned  over  to  INIcKee  the  sum  of 
$50,745.12,  so  as  to  permit  the  latter  to  use  same  foi- 
purposes  other  thmi  paj'ing  Fike. 

Certainly,  mider  these  circumstances,  McKee  had  no 
right  to  accjuire  possession  of  these  proceeds,  let  alone 
offset  an  uni'clated  claim,  not  even  belonging  to  it, 
against  same. 

II.    RELIANCE  HAD  NO  RIGHT  TO  COMPEL  McKEE  TO  OFFSET. 

As  has  already  been  shown,  McKee  had  no  right  to 
effect  the  attempted  setoff  for  want  of  mutual  del)ts. 
If  McKee  itself  could  not  effect  a  setoff,  then 
n  fortiori  Reliance,  as  subrogee  to  the  rights  of  Mc- 
Kee, could  not  have  compelled  it  to  do  so.  It  is  cer- 
tainly the  settled  law  that  one  camiot  acquire  by  sub- 
rogation what  another,  whose  rights  he  claims,  did  not 
have.  United  States  v.  Munsey  Trust  Co.  (1947),  332 
U.S.  234,  91  L.Ed.  2022,  67  S.Ct.  1599. 

Moreover,  even  if  McKee  had  a  right  to  effect  the 
attempted  setoff  in  its  own  right,  Reliance  could  not 
have  availed  itself  of  that  right,  for  a  surety  is  subro- 
gated only  to  those  rights  of  the  obligee  against  the 
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principal  which  stem  from  the  contract  for  which  the 
surety  is  boimd.  In  other  words,  here  Reliance  was 
entitled  to  be  sul^rogated  to  McKee's  rights  stemming- 
out  of  the  Lincoln  Hospital  Subcontract  with  Fike. 
Reliance  was,  in  fact,  so  subrogated,  for  it  collected 
Fike's  impaid  progress  payments  and  the  retention 
proceeds  which  McKee  had  withheld  from  Fike  under 
the  said  Subcontract.  That  is,  however,  where  Re- 
liance's light  of  subrogation  must  stop.  As  is  said  in 
83  CJ.S.  681,  Subrogation,  §52 : 

"Furthermore,  a  suretif  will  he  subrogated  only 
to  such  rights  and  secuiities  as  are  held  hi/  the 
creditor  loith  respect  to  the  particular  debt  or 
contract  for  which  the  surety  is  hound."  (Em- 
phasis supplied.) 

Supporting  this  statement  are  three  cases,  namely, 
U.  S.  F.  &  G.  Co.  V.  First  National  Bank  of  Lincoln 
(1932),  224  Ala.  375,  140  So.  755;  American  Surety 
Co.  of  New  York  v.  Totvn  of  I  slip  (1944),  48  N.Y.S. 
2d  749;  and  Fidelity  &  Casualty  Co.  v.  Copenhaver 
Contracting  Co.  (1932),  159  Ya.  126,  165  S.E.  528. 
The  last  case  is  pai'ticularly  in  point,  for  it  held  that 
a  surety  of  a  defaulted  contractor  has  no  right  to 
claim  fimds  due  to  the  defaulted  contractor  imder  an- 
other contract. 

Yet,  it  will  be  remembered  that  stihrogation  is  the 
sole  basis  upon  which  Reliance  ostensibly  "compelled" 
McKee  to  eifect  the  attempted  setoff.  Said  Reliance 
(Mr.  Haug)  to  McKee  (Mr.  Haug) : 

"...  Reliance  claims  this  right  to  require  this 
offset  bv  virtue  of  its  right  of  subrogation  to  the 
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rights  of  McKoe  arising  out  of  the  rolation  of 
principal  and  sni-ety  under  law  and  equity." 
(Trustee's  Exhibit  10.) 

Appellants  now  argue  vociferously  that  "Reliance 
had  a  legal  right  under  A.R.S.  Sec.  12-1641  ...  to 
compel  McKee  to  proceed  against  Fike  by  exercising 
its  right  of  setoff."  While  this  is  charitable  on  the 
part  of  McKee  towards  Reliance,  it  is  devoid  of  any 
merit. 

But  for  the  provisions  of  A.R.S.  §12-1641,  appel- 
lants would  admit  that  upon  Fike's  default  Reliance 
had  no  right  to  compel  McKee,  as  obligee,  to  proceed 
against  Fike,  as  ])rincipal,  in  any  manner  whatsoever. 
An  excellent  statement  of  the  rule,  and  of  the  reason 
fof  it,  is  fomid  Lu  Simpson  on  Suretyship,  §42,  page 
173,  to  wit: 

".l.v  a  (jcncrdl  rule,  the  surety  has  no  right 
a(fai)ust  the  creditor  to  compel  the  latter  to  at- 
tempt collection  of  the  debt  from  the  principal. 
Mere  passiveness  or  lack  of  diligence  on  the  credi- 
tor's ]);\]i  has  no  effect  upon  his  right  against  the 
surely.  //  is  for  the  surety  to  pay  or  see  th<if 
his  principal  pays.  One  of  the  creditoi-'s  purposes 
in  demandi)i(]  the  security  of  the  surety's  promise 
is  to  avoid  the  burden  and  delay  i)icidcnt  to  en- 
forced collection.  This  consideration  justifies  the 
decisions  that  the  surety  is  not  discharged  be- 
cause the  creditor  fails  to  proceed  against  the 
])7'incipal  nntil  his  remedy  is  barred  by  the  stattite 
of  limitations.  It  likewise  justifies  the  general 
rule  that  the  creditor's  failure  to  realize  u])on 
security  is  no  defense  to  the  surety."  (Emphasis 
supplied.) 
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Assiimmg  that  this  statute  is  applicable  herein,  has 
Reliance  complied  with  the  provisions  thereof  so  as 
to  remove  the  ijtistant  case  from  the  common  law  nile  ? 
Appellee  thinks  not,  pai-ticularly  in  view  of  the  fact 
that  mider  the  accepted  rules  of  statutory  constnic- 
tion,  all  statutes  in  derogation  of  the  common  law 
must  be  strictly  construed.  Richardson  v.  Ainsa 
(1908),  11  Ariz.  359,  95  P.  103,  afe.  31  S.Ct.  23,  218 
U.S.  289,  54  L.Ed.  1044. 

The  statute  provides,  in  part,  that  a  ''surety  upon  a 
contract  for  payment  of  money  or  performance  of  an 
act  .  .  .  may  require,  by  notice  in  writing,  the  creditor 
or  ohligee  forthwith  to  bring  an  action  upon  the  co'n- 
tract."  There  is  absolutely  nothing  in  the  record 
before  this  Court  to  indicate  that  a  "notice  in  writ- 
ing" was  given  by  Reliance  to  McKee  requiring  the 
latter  "forthwith  to  bring  an  action  upon  the  con- 
tract." In  order  to  render  the  provisions  thereof 
operative,  proof  of  such  notice  is  obviously  essential. 
In  fact,  in  Indiana,  imder  a  statute  identical  to  the 
one  here  in  issue,  it  was  held  that  the  proof  of  notice 
must  be  in  the  same  mamier  and  form  as  is  provided 
by  statute  for  serving  other  legal  notices.  McCoy  v. 
Lockwood  (1880),  71  Ind.  319.  Moreover,  the  notice, 
wiiich  has  to  be  in  writing,  must  unconditionally  re- 
quii-e  suit  to  be  brought  forthwith.  The  mere  leaving 
out  of  the  word  "forthwith"  was  held  to  be  defective 
notice  in  two  Indiana  decisions,  namely,  McMillin  v. 
Dea,rdorf  (1897),  18  Ind.App.  428,  48  N.E.  233;  Frye 
V.  Eisenbiess  (1914),  56  Ind.App.  123,  104  N.E.  995. 
In  contrast,  here  no  notice  of  any  kind  was  given. 
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There  are  at  least  two  additioTial  reasons  why 
A.R.S.  §12-1641  is  not  applicable  herein. 

First,  it  is  to  be  noted  that  the  statute  may  be 
rendered  operative  only  when  the  obligee  is  not  under 
*' legal  disability"  to  bring  an  action  upon  the  contract 
against  the  principal.  Here  McKee  was  indeed  under 
a  "legal  disability"  to  bi-ing  an  action  against  Fike, 
for  one  may  not  sue  a  bankruptcy  tnistee,  who  suc- 
ceeds to  all  the  rights  of  a  bankrupt  after  his  adjudi- 
cation, without  pennission  of  the  ]iankrui)tcy  Court. 
1  Collier,  Bankntptci/  (14th  Ed.),  §2.36[1].  No  such 
consent  was  sought  or  obtained  by  McKee. 

Secondly,  if  one  pauses  to  reflect,  it  becomes  evident 
that  the  object  of  the  so-called  Pain  v.  Packard  doc- 
trine— not  a  favorite  of  the  law — and  the  provisions 
of  A.R.S.  §12-1641  which  permit  a  surety  to  require 
his  obligee  to  bi'ing  an  action  upon  the  contract 
against  the  principal  as  soon  as  the  obligation  becomes 
due  is  to  minimize  tlie  risk  that  thcrcaftci-  the  prin- 
cipal might  become  insolvent  and  thus  render  the 
obligation,  which  was  previously  collectible,  uncol- 
lectible. But  once  the  principal  is  ahcady  insolvent, 
as  in  the  case  at  baj-,  it  seems  foolish  to  pennit  a 
surety  to  requii(>  an  obliu-ee  to  go  through  an  idle  and 
fruitless  ceremony.  Since  the  law  does  not  require 
futile  things,  it  is  fair  to  ccmclude  that  the  provisions 
of  this  statute  have  no  application  herein. 

It  is,  thus,  clear  beyond  legitimate  doubt  that  Re- 
liance had  no  right  to  compel  McKee  to  use  Fike's 
proceeds  from  a  wholly  unrelated  job  to  satisfy  the 
claims  of  Fike's  suppliers  on   the  T.incoln  Hospital 
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Job   which    Reliance    was   legally   obligated   to   pay 
under  its  surety  contract. 


m.     INTEREST  AND  ATTORNEY'S  FEES. 

The  lower  Com-t,  after  having  found  that  the  reten- 
tion proceeds  here  in  issue  were  due  and  payable  to 
the  banki-upt  on  January  11,  1965— thirty  days  after 
receipt  of  iinal  j)ayinent  from  the  Owner— awarded 
the  bankruptcy  tnistee  interest  on  such  proceeds  as 
of  that  date.  All  authorities  agree  that  interest  on  a 
liquidated  sum  is  a  proper  item  of  damages  in  favor 
of  the  person  who  was  deprived  of  the  use  of  such 
proceeds.  The  Arizona  Supreme  Court,  m  approvhig 
this  rule,  said: 

"It  IS  settled  law  in  this  jurisdiction  that  a 
creditor  is  entitled  to  interest  on  money  witliheld 
after  due  as  damages  for  the  loss  of  its  use  .  .  . 
[and  it  is]  the  duty  of  the  Court  to  add  it  to  the 
judgment." 

Southwest  Mines  Development  €o.  v.  Mar- 
tignene  (1937),  49  Ariz.  88,  92,  64  P.2d  1031. 

To  the  same  elfect,  see  22  Am.  Jnr.  2d,  Damages, 
Section  180. 

The  appellants  argue  that  they  were  entitled  to  keep 
the  proceeds  here  in  issue  during  the  life  of  Fike's 
warranty  on  the  Tucson  House  Job,  M'hich  they  claim 
conuueuced  on  December  11,  1964,  and  ended  on 
December  11,  1965.  Firstly,  they  had  no  right  to  do 
this,  for  the  contract  between  them  admittedly  does 
not  so  provide.    Secondly,  they  had  the  assurance  of 
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National  Insurance  Company,  Fike's  surety,  on  that 
job,  which  covered  Fike's  warranty  as  well. 

Moreover,  subsequent  events  have  shown  that  but 
a  fraction  of  these  proceeds  were  used  on  warranty 
items  on  the  Tucson  House  Job.  Consequently,  if 
appellee's  position  is  sustained,  it  is  only  fair  that 
ai)pellants  be  required  to  pay  interest  on  these  pro- 
ceeds for  the  duiation  that  they  withheld  same  from 
him.  This  jjlaces  no  hardsliip  and  results  in  no 
inequity  to  appellants,  for  they  had  the  use  of  these 
proceeds  or  could  have  placed  same  into  interest-bear- 
ing deposits  or  securities  and  thereby  earn  all  or 
substantially  all  of  the  interest  which  is  charged 
against  them  by  the  Court's  award. 

As  to  attorney's  fees,  api»ellants  complain  that  the 
Bankruptcy  Court  had  no  jurisdictioii  to  awai'd  such 
fees  to  begin  with,  and  if  it  did,  the  award  was  im- 
pr()]ier  for  lack  of  eWdence.  Oii  the  first  point  tlio>' 
offer  no  supporting  authorities  wliatsoever,  and  on 
the  other  point  they  offer  inap})licable  State  authoii- 
ties. 

Section  2(a)  18  of  the  15ankrui)t(y  Act  expressly 
authorizes  Courts  of  Bankruptcy  to  tax  costs.  The 
Fedei-al  Rules  of  Civil  Procedure,  when  not  inconsis- 
tent with  the  Act,  ajjply  in  bankniptcy  ])roceedings  as 
well.  General  Ordei-s  in  Bankniptcy,  General  Ordei- 
37.  Under  Kuh'  ^Aid).  Fcdonl  Rules  of  Civil  Pro- 
cedure, attorney's  feCvS,  when  provided  for  by  contract, 
may  be  taxed  as  an  element  of  costs.  1  Collier,  Bnnl- 
rtiptcii  (14th  Ed.),  v'^2.71 ;  6  Moore's  Federal  Practiee 
(2nd  Ed.),  §r)4.77[2].  This  is  true  under  Arizona  law. 
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Commercial  Standard  hmmmce  Co.  v.  Cleveland 
(1959),  86  Ariz.  288,  345  P.2d  210.  Here  such  fees 
were,  of  course,  provided  for  by  contract. 

The  term  "Cornet"  is  defined  in  Section  1(9)  of  the 
Act  so  as  to  include  proceedings  before  a  Referee  as 
well.  Hence,  the  awarding  of  attorney's  fees  is  clearly 
a  proper  exercise  of  a  Referee's  jurisdiction.  In  re 
Stvofford  (1952),  112  F.Supp.  893  (D.C.  Miim.). 

As  to  the  amount  of  the  fee  and  the  mamier  of 
proving  same,  all  authorities  agi-ee  that  these  are 
matters  which  are  left  to  the  somid  discretion  of  the 
trial  Court.  Since  neither  the  quantmn  of  the  fee  nor 
the  manner  of  proving  same  involves  State  substan- 
tive law,  the  Federal  Court  is  not  bound  to  follow 
State  procedures  with  respect  thereto.  In  Federal 
courts  no  e\ddence  is  required  as  to  the  quantum  of 
the  fee  when  the  fee  is  set  by  the  trial  judge  wlio 
heard  the  case.  Indeed,  this  makes  good  sense,  for  he 
is  in  the  best  position  to  judge  the  true  value  of  the 
services  of  the  attorney  appearing  before  him.  7  Am. 
Jur.  2d  197,  Attorneys  at  law,  §269. 

A  bankruptcy  case  in  point  is  Camphell  v.  Green 
(1940),  5  Cir.,  112  F.2d  143,  144.  Another  case  in 
point  is  Curran  v.  Security  Insurance  Company 
(1961),  195  F.Supp.  562  (D.C.  Ark.)  In  the  latter 
case,  neither  party  offered  any  testimony  as  to  the 
reasonable  value  of  the  fee.  In  making  the  award, 
nevertheless,  the  District  Court  reasoned,  to  wit: 

"In  \aew  of  the  conclusion  that  the  court  has 
reached,  the  plaintiff  is  entitled  to  recover  a  rea- 
sonable attornev's  fee,  and  the  court,  even  in  the 
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absence  of  testimony  as  to  the  amount  of  such  fee, 
may  fix  the  same  based  upon  tlie  record  liefore  it." 
195  F.Supp.  562,  570. 

This  is  precisely  what  the  Referee  did.  And  the 
District  Coui-t  concui'red. 


CONCLUSION 
Based  upon  the  foregoing  authorities,  it  is  e\'ident 
that  tlie  Order  of  the  Referee,  already  affirmed  by  tlie 
District  Coui-t,  is  in  all  respects  just  and  ]irop('r  and 
therefore  should  be  affirmed. 

Dated,  Phoenix,  Ai-izona, 
October  3,  19<j6. 

Respectfully  submitted, 

PIexry  Ja(  obowitz, 
Attorneji  for  Appellee. 
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United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  that,  in  my  oi)inion,  the  foregoing  brief  is 
in  full  compliance  with  those  rules. 

Henry  Jacouowitz, 
Attorney  for  Appellee. 
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INTRODUCTION 

The  principal  arguments  made  by  the  appellee  have  beerj 
anticipated  and  fully  answered  in  our  main  brief.  We  shall 
confine  this  reply  to  a  discussion  of  selected  matters  called  into 
question  by  appellee's  brief. 


ARGUMENT 

1.  Appellee's  contention  that  the  setoff  is  invalid  for  the 
reason   that     Fike  owed   McKce   no  debt"   is   untenable. 

Appellants  have  presented  four  reasons  for  their  contention 
that  Fike  is  obligated  to  McKec  as  a  result  of  its  default  on  the 
Lincoln  Hospital  project  (Appellants'  Br.  11-15).  It  is  under- 
standable that  the  trustee  would  like  to  convince  the  Court  that 
Fike  did  not  owe  a  debt  to  McKee,  but  the  "shot-gun"  approach 
employed  by  the  trustee  detracts  from  his  argument  which,  like 
a  bat  in  the  twilight,  disappears  in  the  sunshine  of  actual  facts. 

The  trustee  apparently  concedes  that  if  McKee  was  bound  to 
Fike's  suppliers,  then  Fike  did  owe  McKee  a  debt  (Appellee's  Br. 
12-13).  The  facts  clearly  show,  as  pointed  out  in  our  opening 
brief,  that  McKee  was  obligated  to  Fike's  suppliers,  and  was 
subject  to  a  direct  suit  by  these  suppliers,  who  were  third  party 
benefiiciaries  under  McKee's  payment  bond  to  John  C.  Lincoln 
Hospital,  Inc.  Since  McKee  has  in  fact  paid  these  suppliers 
(T.I.  39,80),  there  also  exists  an  obligation  on  the  part  of  Fike 
to  reimburse  McKee. 

Taking  the  trustee's  argument  at  face  value,  one  would  be  led 
to  believe  that  McKec  would  never  have  a  provable  claim  against 
Fike,  even  if  it  were  unable  to  prove  its  right  of  set-oflf.  The  trustee 
apparently  takes  this  position  because  McKee  has  ahead  of  it 
in  the  chain  of  liability  a  surety  which  has  the  "ability  to  respond  ", 
and  against  whom  McKee  would  have  a  right  to  cross-claim 
(Appellee's  Br.  12-13). 

Is  it  the  trustee's  contention  that  an  obligor's  liability  should 
depend  on  whether  or  not  there  is  a  surety  on  the  line  v\  hich  is 
"able  to  respond"?  What  would  be  the  trustee's  position  if  Reli- 
ance was  not  "able  to  respond  "?  Presumably,  under  the  trustee's 
version  of  the  law,  McKee  would  have  a  provable  claim  in  that 
situation. 


The  trustee  asserts  that  any  debt  owed  by  Fike  to  McKee 
would  have  to  exist  "at  the  time  of  its  bankruptcy".  The  origin 
of  this  proposition  is  a  general  statement  in  Collier,  which  is 
subordinate  to  the  general  rule  that  provable  claims  only  may  be 
set-oflf  against  an  obligation  owing  to  the  estate  of  a  bankrupt. 
It  is  clear  that  the  requirement  of  provability  is  satisfied  by 
provability  at  the  time  the  setoff  is  claimed.  9  Am.  Jur.2d,  Bank- 
ruptcy, §510;'  Norfolk  and  W.  R.  Co.  v.  Graham  (4th  Cir.  1906) 
145  F.  809;  Morgan  v.  Wordell  (1901)  178  Mass.  350,  59  N.E. 
1037.^  Indeed,  even  the  maturity  of  a  claim  at  the  time  of 
bankruptcy  is  not  essential  to  its  availability  as  a  setoff.  New  York 
County  National  Bank  v.  Massey  (1904)  192  U.S.  138,  24 
Sup.  Ct.  199,  48  L.  ed.  380;  Frank  v.  Mercantile  National  Bank 
(1905)   182  N.  Y.  264,  74  N.E.  841. 

The  trustee  speaks  of  McKee's  "contingent  liability"  (Appel- 
lee's Br.  13),  and  clearly  tlie  law  is  to  the  effect  that  contingent 
debts  and  contingent  contractual  liabilities  of  the  bankrupt  may 
be  proved.  4  Collier,  Bankruptcy,  l4th  Ed.,  Para.  68.11,  pages 
760-761;'  Bankruptcy  Act  Section  63a(8)  (U.S.C.  §103a(8)). 
Since  McKee  has  paid  Pike's  suppliers  (T.I  39,80)  because  of 
its  obligation  to  do  so,  its  contingent  obligation  has  come  into 
existence;  and  Pike's  corresponding  obligation  to  McKee  may 
be  available  as  a  setoff  under  the  laws  cited  above,  even  if  it 


1  "It  is  not  required  that  the  claim  should  have  been  provable  in  time  to 
have  been  proved  in  the  bankruptcy  proceeding." 

2  In  the  words  of  Mr.  Justice  Holmes,  "'Provable  means  provable  in  its 
nature  at  the  time  when  the  set-off  is  claimed,  not  provable  in  the  pending 
bankruptcy  proceedings." 

5  "Thus  where  the  bankrupt  and  another  are  joint  obligors,  and  the  other 
joint  obligor  pays  the  claim  in  full  after  bankruptcy,  such  obligor  may  set 
off  the  bankrupt's  portion  of  the  obligation  which  he  paid  against  a  debt 
that  the  obligor  owed  to  the  bankrupt  estate.  J^^'"^ ^P^f'i""  X 
bas^s  thai  although  nghu  are  ad,nsted  as  of  the  date  of  bankruptcy  the 
obUgor  then  had  a  contmg.nt  debt  or  liabtUty  as  to  the  P''y/^"  /fj^ 
bankrupt's  half  of  the  obUgation  which  was  Z"-"'':!^  ^  '"f  ^/J^ ,"  J  ' 
and  which  was  subsequently  liquidated  by  payment.    (Emphasis  added). 


can  be  successfully  argued  that  Pike's  obligation  to  McKee  was 
contingent  only  at  the  time  of  its  bankruptcy. 

The  trustee  would  treat  McKee  as  a  secondary  debtor,  to  be 
classified  as  a  surety  for  the  purposes  of  his  argument.  The  fallacy 
of  his  reasoning  is  immediately  apparent.  While  it  is  true  that 
Fike  was  a  primary  debtor  in  the  sense  that  it  was  contractually 
bound  to  its  suppliers,  when  Fike  filed  bankruptcy  it  was  no 
longer  bound,  or  able,  to  pay  anything.  The  trustee's  argument 
and  reasoning  would  lead  one  to  the  conclusion  that  Fike  never 
entered  into  a  subcontract  with  McKee,  and  that  Respondents' 
Exhibit  8  never  existed.  The  record  in  this  case  proves  otherwise. 

It  is  interesting  to  note  that  one  of  the  cases  upon  which  the 
trustee  relies,  Griffith  v.  Stucker  ( 1913)  91  Kan.  47,  136  P.  937, 
involved  a  situation  where  the  assignee  of  laborers  and  material- 
men having  claims  against  the  bankrupt  subcontractor  had  brought 
an  action  not  only  against  the  bankrupt  subcontractor's  surety,  but 
also  against  the  general  contractor.  It  is  unfortunate  that  the 
trustee  did  not  choose  to  include  the  preceding  portion  of  the 
paragraph  he  quoted  from  in  that  case.' 

Thus  the  reasoning  of  the  trustee's  cited  case  seems  to  contra- 
dio  his  contention  that  "there  was  obviously  no  privity  of  contract " 
between  McKee  and  Fike's  suppliers.  We  contend  that  the  Griffith 
case  is  authority  for  our  contention  that  there  was  privity  between 
McKee  and  Fike's  suppliers  because  of  the  obligation  owed  by 
McKee  to  the  suppliers  by  virtue  of  McKee's  payment  bond  run- 
ning to  Lincoln  Hospital,  and  its  contract  with  Lincoln  Hospital. 
The  fact  that  McKee  might  be  able  to  seek  indemnification  from 


■'  "It  is  said  that  the  surety  company  can  be  liable  only  on  two  conditions: 
First,  that  some  privity  existed  between  Stucker  fthe  general  contractor] 
and  the  laborers  and  materialmen  because  of  some  duty  or  obligation  in 
the  premises  owed  by  him  to  them;  and,  second,  that  the  object  of  the 
bond  was  to  benefit  the  laborers  and  materialmen  directly  and  not  merely 
incidentally.  Both  conditions  are  clearly  present.  Stucker  was  obligated  by 
law  and  by  his  contract  with  the  City  to  provide  security  for  the  payment 
of  the  claims  of  Lightfoot  Bros.'  laborers  and  materialmen. " 


Reliance  does  not  eliminate  McKee's  obligation  on  the  Lincoln 
Hospital  project.  Surely,  liability  on  a  contractual  obligation  is  not 
dependent  upon  whether  or  not  there  is  a  surety  "able  to  respond". 
The  trustee's  apparent  view  of  the  holding  in  Keefer  v.  Lavender 
(1952)  74  Ariz.  24,  243  P.2d  457  (Appellee's  Br.  U),  is  not 
well-taken.  The  Keefer  case  involved  an  action  to  foreclose  a 
mechanic's  lien,  and  the  Supreme  Court  of  Arizona  held  that  a 
personal  judgment  against  the  owner  of  the  property  on  which 
a  lien  is  claimed  may  not  be  rendered  unless  there  is  a  contractual 
relation  between  the  lienor  and  the  owner.  The  Keefer  case  has  no 
application  to  our  fact  situation.  The  record  in  the  case  at  bar 
shows  that  there  was  a  contract  in  existence  between  Fike  and 
McKee  (Respondents'  Exhibit  8).  The  trustee's  analogy  from 
the  Keefer  case  that  Fike  was  not  obligated  to  McKee  because 
Fike  was  not  McKee's  agent,  can  best  be  classified  as  shabby 
reasoning,  and  is  so  obviusly  devoid  of  merit  that  it  needs  no 
further  elaboration. 

The  trustee's  argument  regarding  Section  57 (i)  of  the  Bank- 
ruptcy Act  is  irrelevant  to  the  issues  of  this  case.  Seaion  57 (i)  is 
concerned  with  proofs  of  claim  of  sureties,  endorsers,  guarantors, 
and  other  persons  secondarily  liable.  3  Collier,  Bankruptcy,  1 4th 
Ed.,  Para.  57.21  pages  331-332.  We  could  not  be  more  in 
agreement  with  the  trustee  in  regard  to  the  law  he  has  stated 
as  it  relates  to  a  surety  proving  its  claim,  but  his  attempt  to  classify 
MeKee  as  a  secondary  debtor  is  a  failure.  The  entire  discussion 
involving  Section  57 (i)  is  apparently  designed  as  a  smoke  screen 
to  the  issues  of  this  case,  and  is  indicative  of  the  trustee's  frantic 
attempts  to  cloud  the  obvious  fact  that  McKee  has  a  provable 
claim  against  the  bankrupt  estate  under  Section  63a,  and  the 
fact  that  its  rights  in  no  way  are,  or  have  ever  been  claimed  to 
be,  based  upon  Section  57 (i). 

What  is  the  trustee  really  trying  to  say  by  this  argument? 
It's  simply  this:  A  surety  or  secondary  debtor,  who  must  under 
Section  57  ( i)  prove  his  claim  in  the  name  of  the  primary  creditor. 


is  not  entitled  to  set-off  any  claim  it  has  against  the  bankrupt. 
None  of  the  cases  cited  by  the  trustee  support  this  contention.  The 
fact  that  the  bankrupt  owes  the  obhgation  to  reimburse  the 
surety  or  secondary  debtor  is  the  legal  basis  for  the  mutuality 
necessary  to  allow  the  accomplishment  of  the  setoff.  That  it 
could  be  otherwise  would  not  only  be  unequitable  but  absurd.  How 
else  could  Hanover  in  the  Sherman  case  ( infra)  have  accomplished 
its  right  of  set-off.  Hanover  was  a  surety  who  had  paid  Sherman's 
materialmen  under  its  bond  obligation;  and  Section  57 (i)  was 
never  mentioned  in  the  decision  nor  did  it  have  any  bearing  on 
Hanover's  right  of  set-off. 

2.  Appellee's  contention  thot  Reliance  hod  no  right  to  com- 
pel McKee  to  effect  its  right  of  set-off  is  contradictory  to  the 
privilege  given  Reliance  under  the  laws  of  the  State  of  Arizona. 

It  must  be  remembered  that  the  rights  of  Reliance  are  not 
at  issue  in  this  case.  It  was  only  over  the  objection  of  appellants 
that  the  matters  concerning  Reliance  were  injected  in  this  case 
by  the  trustee's  attorney,  in  what  was  an  obvious  attempt  to 
artificially  color  the  case  in  his  favor.  The  real  issue  is  not 
whether  Reliance  could  compel  McKee  to  make  the  setoff,  but 
whether  McKee  had  the  rij^ht  to  effect  the  setoff. 

Rliance's  statutory  right  under  Arizona  Revised  Statutes 
§12-1641  was  advanced  solely  as  an  additional  reason  for  proving 
Pike's  obligation  to  McKee  as  a  result  of  its  default  on  the  Lincoln 
Hospital  project.  Clearly  this  statute  allows  Reliance  to  force 
McKee  to  bring  an  aaion  against  Fike  for  its  contract  deficiencies 
on  the  Lincoln  Hospital  project.  This  is  true  irrespective  of  Mc- 
Kee's  right  to  effect  a  setoff.  Despite  the  trustee's  argument  that 
the  Pain  v.  Packard  doarine  is  not  a  favorite  of  the  law,  it  must 
be  remembered  that  //  is  the  law  of  the  State  of  Arizona. 

The  trustee  has  attempted  to  prove  that  Reliance  did  not 
comply  with  the  provisions  of  the  above  statute  by  claiming  that 
a  "notice  in  writing  "  was  never  given  by  Reliance  to  McKec. 
What  better  proof  have  we  than  Trustee's  Exhibit  10?  This  docu- 


ment  was  a  "notice  in  writing"  directed  to  McKee  from  Reliance 
and  while  it  does  not  require  that  McKee  bring  an  action  upon 
the  contract,  it  is  also  true  that  "the  law  does  not  require  futile 
things",  as  so  eruditely  pointed  out  by  the  trustee  in  his  brief 
(Appellee's  Br.  26).  Since  Fike  was  already  insolvent  at  the  time 
Trustee's  Exhibit  10  was  written,  it  would  have  been  foolish  for 
Reliance  to  require  McKee  to  go  through  "an  idle  and  fruitless 
ceremony."  Therefore,  Reliance  directed  McKee  to  effect  its  setoff 
"forthwith."^ 

The  trustee's  "legal  disability"  argument  in  relation  to  the 
applicability  of  Arizona's  Pain  r.  Packard  statute  is  unsound. 
That  portion  of  the  statute  relating  to  the  obligee's  "legal  dis- 
ability" refers  to  the  remedy  available  to  the  surety  in  the  event 
such  an  "action  upon  the  contract"  is  not  brought.  Since  no 
action  was  brought,  for  the  reasons  given  above,  no  permission 
was  needed  from  the  Bankruptcy  Court  to  effect  the  setoff 
under  Section  68  of  the  Bankruptcy  Act. 

The  trustee  has  attempted  to  limit  Reliance's  right  to  require 
the  setoff  as  arisiit^solely  out  of  its  right  of  "subrogation".  This 
is  no  doubt  based  upon  the  use  of  the  word  "subrogation"  by 
Reliance  in  Trustee's  Exhibit  10  (See  Appellee's  Br.  23-24). 
The  word  "subrogation"  has  a  variety  of  meanings.  It  has  been 
described  as  an  equitable  remedy  or  a  right  implied  by  operation 
of  law.  It  occurs  as  a  matter  of  right,  independent  of  agreement. 
Black's  Law  Dictionary,  4th  ed.,  pages  1595-1596. 

It  should  be  obvious  that  the  word  "subrogation"  used  in  the 
context  of  Trustee's  Exhibit  10  would  not  automatically  exclude 


^Trustee's  Exhibit  10  reads  as  follows:  "Reliance  claims  that  McKee  should 
make  payment  of  Pike's  obligations  for  labor  and  materials  on  the  Lincoln 
Hospital  project  and  should  jorthwith  offset  the  moneys  due  under  Pike's 
contract  on  the  Tucson  House  project,  to  the  extent  available,  against  its 
claim  against  Fike  on  the  Lincoln  Hospital  project."  (Emphasis  added). 
In  view  of  the  use  of  the  word  "forthwith",  we  are  somewhat  perplexed 
over  the  trustee's  citation  of  two  Indiana  decisions  having  to  do  with 
the  leaving  out  of  the  word  "forthwith"  (Appellee's  Br.  25). 
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Reliance's  statutory  rights  under  Arizona  Revised  Statutes  §12- 
1641.  This  is  a  case  of  substance  prevailing  over  form,  and  cer- 
tainly the  trustee  does  not  claim  that  Reliance  has  waived  its 
statutory  right  by  virtue  of  its  use  of  the  word  "subrogation". 
Indeed,  Reliance's  right  of  subrogation  has  never  arisen  in  this 
case,  at  least  in  regard  to  the  monies  in  question;  and  as  pre- 
viously pointed  out.  Reliance  is  not  a  party  to  this  lawsuit. 

One  blatant  error  made  by  the  trustee  must  be  corrected  at 
this  time.  The  trustee  has  stated  on  at  least  two  occasions  in  his 
brief  (Appellee's  Br.  6,  23)  that  Mr.  Haug,  admittedly  the 
attorney  for  Reliance  throughout  the  period  involved  in  this 
litigation,  was  also  representing  McKee  at  the  time  Trustee's 
Exhibit  10  was  prepared.  There  is  absolutely  no  evidence  in  the 
record  to  prove  this  statement,  and  in  fact,  at  the  time  Trustee's 
Exhibit  10  was  prepared,  McKee  was  represented  by  capable 
independent  counsel.''  For  the  trustee,  at  this  late  date,  to  accuse 
counsel  for  appellants  of  a  gross  conflict  of  interest  is  the  ulti- 
mate in  attempting  to  shift  the  Court's  attention  from  the  true 
issues  of   this  case. 

3.  Appellee's  orgumcnt  concerning  the  setoff  of  porner- 
ship  debts  ignores  the  foct  thot  McKee's  debt,  if  not  indi- 
vidually owed,   was   owed   jointly   and   severolly. 

The  trustee  has  attempted  to  dismiss  appellants'  argument 
that  a  joint  venture  was  not  actually  formed,  with  the  unwar- 
ranted charge  that  appellants'  argument  "borders  on  the  criminal." 
(Appellee's  Br.  16).  Instead  of  devoting  attention  to  the  legal 
issues  involved,  the  trustee  has  chosen  to  use  this  personal 
attack  to  cover  up  the  weakness  of  his  legal  argument. 

That  the  "joint  venture  agreement"  was  entered  into  to 
give  Robbins  and  Schilf  the  requisite  identity  of  interest  for  PHA 
purposes  has  been  previously  explained  (Appellants'  Br.  15-19). 


^Eugene  R.  Smith,  Senior  partner  in  the  firm  of  Kemp,  Smith,  Brown, 
Goggin  &  White  of  El  Paso,  Texas,  specializing  in  fidelity  and  surety 
matters. 


The  FHA  did  not  require  chat  a  joint  venture  be  formed  Such 
a  method  was  chosen  by  McKee  and  its  counsel  in  order  to  make 
Robbins  and  Schiff  jointly  liable  along  with  McKee  for  the 
payment  of  any  subcontracts,  including  Pike's,  on  the  Tucson 
House  project.  Tliis  had  the  effect  of  giving  Robbins  and  Schiff 
a  sufl"icient  identity  of  interest  for  them  to  obtain  a  builder's  and 
sponsor's  profit  and  risk  fee  of  109?  and  make  the  project 
feasible  (T.I  54-57).  But  there  was  no  doubt  m  anyone's  mind 
that  McKee  was  to  do  the  actual  contracting  work  for  the 
beneficial  owners,  Robbins  and  Schiff. 

McKee  agreed  to  indemnify  fully  Robbins  and  Schiff  from 
any  losses  which  they  might  suffer  as  a  result  of  the  "joint  ven- 
ture", and  from  the  evidence  it  is  clear  that  Robbins  and  Schiff 
obtained  no  ownership  interest  in  the  construction  contract.  In 
fact,  the  monies  in  question  due  to  Fike  were  clearly  to  come 
from  McKee's  payment  as  spelled  out  in  Trustee's  Exhibit  2 
(T.I  57,  61-62). 

Appellants  quite  agree  with  the  quote  cited  by  the  trustee 
from  the  case  of  Mercer  v.  Vinson  (1959)  85  Ariz.  280,  287, 
336  P.2d  854  (Appellee's  Br.  16).  It  has  always  been  the  ap- 
pellants' position  that  the  facts  disclose  that  a  true  joint  venture 
was  never  formed. 

Even  if  it  be  assumed,  for  the  sake  of  argument,  that  a  joint 
venture  was  formed,  it  is  clearly  the  law  that  McKee's  obligation 
is  joint  and  several  (Appellants'  Br.  21 ).  Indeed,  the  trustee  has 
never  argued  nor  cited  any  cases  for  the  proposition  that  McKee's 
debt  was  not  a  joint  and  several  debt.  Instead  the  trustee  has 
apparently  elected  to  skirt  this  vital  issue  by  citing  several  cases 
which  hold  that  a  joint  debt  cannot  be  set-off  against  a  several 
or  individual   debt. 

It  is  understandable  that  the  trustee  would  like  to  change  the 
issues  in  this  case  in  order  that  the  law  he  has  cited  may  become 
applicable.  Appellants  have  cited  many  cases  for  the  proposition 
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that  a  joint  and  several  debt  may  be  set-off  against  an  individual 
debt  (Appellants'  Br.  22-23).  Appellants  have  also  cited  a 
recent  bankruptcy  case  wherein  a  joint  and  several  debt  was 
permitted  to  be  set-off  against  an  individual  debt,  the  exact 
situation  which  now  confronts  us.  In  re  Sherman  Plastering  Co. 
(2d  Cir.  1965)  346  F.2d  492.  The  trustee,  on  the  other  hand, 
has  not  cited  a  sigle  case,  bankruptcy  or  otherwise,  which 
declares  that  a  joint  and  several  debt  may  not  be  set-off  against 
an  individual  debt,  or,  to  be  more  specific,  which  holds  that  a 
joint  and  several  debt  due  a  bankrupt  from  a  partnership  or 
joint  venture  may  not  be  set-off  against  a  debt  due  from  the 
bankrupt  to  an  individual  member  of  such  partnership  or  joint 
venture. 

The  Sherman  case  involves  a  fact  situation  very  similar  to  the 
case  at  bar.  As  the  diagram  on  page  27  of  Appellants'  brief 
graphically  demonstrates,  Hanover  owed  its  debt  to  the  bank- 
rupt Sherman  jointly  and  severally.  McKee  likewise,  if  a  joint 
venture  was  actually  formed,  is  obligated  to  the  bankrupt  Fike 
jointly  and  severally.  Hanover  also  owned  its  debt  from  Sherman 
individually,  and  similarly,  MccKe  owns  its  debt  from  Fike  on 
the  Lincoln  Hospital  project  individually.  The  trustee  does  not 
take  issue  with  the  Sherman  decision,  which  holds  that  a  joint 
and  several  debt  may  be  set-off  against  an  individual  debt.  There- 
fore it  is  difficult  to  follow  the  trustee's  logic  in  asserting  that  a 
setoff  cannot  be  allowed  McKee. 

It  is  also  interesting  to  note  that  the  case  of  In  re  Neaderthal 
(2  Cir.  1915)  225  Fed.  38,  formerly  cited  by  the  trustee  in  sup- 
port of  his  argument  (R.  47),  and  mentioned  in  the  quote  on 
page  19  of  appellee's  brief,  was  specifically  overruled  by  the 
Second  Circuit  in  the  Sherman  case  to  the  extent  that  it  be 
interpreted  as  disallowing  a  setoff  in  a  situation  amounting  to  the 
"reciprocal"  of  the  facts  in  the  Sherman  case.  The  trustee  has 
apparently  abandoned  the  NeaJerthal  case,  but  still  clings  to  his 
case  authorities  which  stand  for  the  proposition  that  a  joint  debt 
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(but  not  a  joint  and  several  debt)   cannot  be  setoff  against  a 
separate  debt  (Appellee's  Br.  17). 

4.  Appellee's  trust  fund  theory  is  without  factual  or  legol 
support  and   is  not  relevant  in  any  event. 

Appellants'  position  in  regard  to  the  appellee's  trust  fund 
argument  has  been  previously  set  forth  (Appellants'  Br.  28-32). 
This  is  the  trustee's  second-string  argument  for  denying  appellants' 
setoff.  It  should  be  obvious,  however,  that  if  McKee  has  a  right 
of  set-off,  there  should  be  no  question  that  it  would  be  allowed 
to  mechanically  accomplish  the  setoff,  and  the  trustee's  "trust 
theory"  becomes  an  irrelevant  truism. 

It  is  contended  that  a  trust  fund  did  exist  herein  by  virtue 
of  the  bankrupt's  filing  a  Notice  and  Claim  of  Lien.  Yet  this 
erroneously  presupposes  that  a  valid  lien  was  created  in  favor 
of  Fike.  Thus,  the  very  foundation  of  the  trustee's  argument  is 
based  upon  a  non-existent  presupposition — a  validly  perfected 
lien — and  the  argument  must  fall  of  its  own  weight. 

The  cases  the  trustee  cites  to  support  his  trust  theory  deal  with 
states  having  mandatory  retention  statutes,  and  they  presuppose 
a  valid  lien.  Indeed,  it  is  difficult  to  conceive  of  a  case  which 
would  allow  a  trust  fund  to  be  established  on  the  basis  of  an 
invalid  lien.  The  trust  theory  in  the  instant  case  is  further 
irrelevent  for  the  reason  that  McKee  was  not  obligated  to  pay 
Fike  out  of  the  retention  monies  it  received. 

It  must  also  be  pointed  out  that  the  trustee  has  elected  to  go 
outside  the  record  with  his  statement  that  McKee  knew  of  the 
existence  of  the  lien  "all  along"  (Appellee's  Br.  21).  This 
statement  is  untrue  even  by  the  trustee's  own  version  of  the 
facts  (Appellee's  Br.  4).  The  uncontroverted  evidence  shows 
that  neither  Tucson  Title  Insurance  Company  nor  McKee  be- 
came aware  of  the  lien's  existence  until  December,  1964  (T.I 
10,  120-123;  Respondents'  Exhibit  11). 
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5.    Interest   and    attorney's    fees. 

The  trustee  has  apparently  missed  the  point  of  appelhints' 
argument  in  regard  to  the  interest  allowed  by  the  Referee. 
Appellants  do  not  challenge  the  awarding  of  interest  per  se, 
only  the  date  from  which  the  interest  was  awarded. 

Clearly  it  would  have  been  impossible  for  appellants  to  deter- 
mine accurately  the  amount  which  might  eventually  have  to  be 
spent  on  warranty  items  on  the  Tucson  House  project  at  the 
time  final  payment  was  received  from  the  owners  on  December 
11,  1964.  It  defies  all  logic  for  the  trustee  to  claim  that  he  is 
entitled  to  interest  from  the  period  thirty  days  after  the  receipt 
of  final  payment  from  the  owners,  when  the  one-year  warranty 
did  not  commence  until  after  the  completed  contract,  which 
would  include  the  receipt  of  Imal  payment  from  the  owners. 

In  regard  to  the  matter  of  attorney's  fees,  appellants  are  will- 
ing to  concede  that  in  the  Federal  Court  no  evidence  is  required 
as  to  the  quantum  of  the  fee  when  the  fee  is  set  by  the  trial  judge 
who  hears  the  case.  Appellants  persist  in  their  argument,  however, 
that  the  Referee  in  Bankruptc7  was  without  jurisdiction  to  make 
such  an  award  under  our  particular  faa  situation  (Appellants' 
Br.  39-iO).  If,  however,  this  Court  decides  that  attorney's  fees 
may  be  awarded,  we  would  remind  the  Court  that  they  may 
modify  the  attorney's  fee  award  in  any  manner  [Curran  v.  Se- 
curity Insurance  Company  (D.  C.  Ark.  1961  )  195  F.  Supp.  562], 
and  further  that  appellants,  in  the  event  they  are  successful  in 
this  appeal,  also  claim  attorney's  fees  upon  the  same  basis  as 
the  trustee  (Trustee's  Exhibit  3;  Appellee's  Br.  3). 
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CONCLUSION 

Based  on  the  foregoing,  and  on  the  arguments  contained  in 
appellants'  opening  Brief,  it  is  respectfully  submitted  that  the 
District  Court's  order  affirming  the  Referee's  turnover  order  be 
reversed,  that  McKee's  right  of  set-off  be  established,  that  the 
warranty  period  be  established  as  expiring  not  prior  to  December 
11,  1965,  that  the  trustee  be  denied  attorney's  fees,  and  that  the 
cause  be  remanded  with  instructions  to  fix  the  exact  amount  owing 
to  the  trustee. 

JENNINGS,  STROUSS, 
SALMON  &  TRASK 

By  William  F.  Haug 
T.  Patrick  Flood 
111  West  Monroe 
Phoenix,  Arizona  85003 
Attorneys  for  Appellants 

October,  1966 

I  certify  that  in  connection  with  the  preparation  of  this 
Brief,  I  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion, 
the  foregoing  Brief  is  in  full  compliance  with  those  Rules. 

William  F.  Haug 


